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on  3154,  B.  S.  1881 487 
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on  3167,  R  S.  1881 268 
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SecUon  5534,  R  8.  1881 172 

1  R  a  1876,  p.  896 191 

2  R  a  1876,  p.  418- 178 

2  G.  A  H.,  p.  158,  section  211  ...438 
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tion 6 479,  485 
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Acts  1885,  p.  202 153 

Acts  1885,  p.  239 17a 

Acts  1889,  p.  22« 577 

Acts  1889,  p.  88... 577 

Acts  1889,  p.  369 576 

Acts  1889,  p.  395 478, 485 
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No.  11,772. 

The  Manhattan  Cloak  and  Suit  Company  et  al.  v. 

Dodge  et  al. 

IhboIjTBNT  Debtors. — AUorrteyfor  Assignee, — Borrowing  Titui  Funds, — Pur- 
choM  of  CSoims. — Profits. — Where  the  attorney  for  the  assignee  of  insol- 
yent  debtors  borrows  trust  funds  from  the  assignee,  and  uses  the  money 
in  purchasing  claims  against  the  debtors,  which  are  afterwards  filed 
against  the  estate  and  allowed  by  the  assignee,  he  is  bound  to  account 
to  the  estate  for  any  profits  realized  by  him  in  the  transaction,  although 
there  may  be  no  fraudulent  purpose. 

Same. — Replevin. — Value  cf  Goods. — Judgment  not  (hnclusive. — Where  some 
of  the  claims  are  purchased  by  the  attorney  from  creditors  who  have 
brought  an  action  to  replevy  goods  sold  to  the  insolvents,  and  he  causes 
judgment  to  be  entered  in  favor  of  the  replevin  plaintiffs,  declaring  that 
the  goods  are  of  the  value  stated  in  their  affidavits,  and  then  sells  such 
goods  at  private  sale  on  his  own  account,  he  is  not  concluded  by  the 
value  88  fixed  by  the  judgment,  but  is  only  bound  to  account  for  the 
true  value. 

Same. — Interest. —  When  Assignee  Chargeable  with. — The  assignee  of  insolvent 
debtors  is  chargeable  with  interest  on  the  funds  in  his  hands  from  the 
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lime  when,  by  the  exercise  of  diligence,  he  could  have  secured  an  order- 
declaring  a  dividend. 

From  the  Elkhart  Circuit  Court. 

J.  3L  Vanjleetf  for  appellauts. 

H.  C  Dodge,  JB,  M,  Johnson^  E.  O.  Herr  and  /.  L  Beai^ 
for  appellees. 

Elliott,  C.  J. — The  assignee  of  insolvent  debtors  al- 
lowed claims  against  the  estate  of  the  insolvent,  and  made  a 
report  of  his  action.  To  this  report  the  appellants,  in  the 
capacity  of  creditors,  filed  exceptions.  Issues  of  fact  were 
presented  by  the  exceptions,  evidence  was  heard  and  a  de- 
cision entered  against  the  appellants. 

The  attorney  of  the  assignee  of  the  insolvent  debtors  bor- 
rowed from  the  assignee  trust  funds,  and  paid  him  interest 
on  the  money  borrowed.  The  assignee,  in  his  report,  fully 
accounted  for  the  money  loaned  and  the  interest  received  from 
the  borrower.  The  money  thus  obtained  by  the  attorney  was- 
by  him  used  in  buying  claims  against  the  insolvent  debtors, 
and  these  claims  were,  after  the  purchase  by  the  attorney, 
filed  against  the  insolvents'  estate  and  were  allowed  by  the 
assignee.  The  claims  were  bought  by  the  attorney  for  a  sum: 
greatly  below  their  face  value. 

We  are  clear  that  the  attorney  had  no  right  to  reap  any 
profit  from  the  purchases  made  by  him  with  the  trust  funds. 
It  was  the  duty  of  the  court  to  require  the  assignee  to  ac- 
count for  the  profits  realized  by  his  attorney.  The  position 
occupied  by  the  latter  imposed  upon  him  the  obligation  to 
devote  his  labor  and  his  talents  to  the  service  of  the  creditors- 
whom  the  assignee  represent-ed.  He  had  no  right,  occupy- 
ing the  position  he  did,  to  engage  in  buying  claims  for  his 
individual  benefit,  and,  as  the  assignee  knew  of  the  conduct 
of  his  attorney,  he  violated  his  duty  in  allowing  him  to  se- 
cure more  than  the  actual  cost  of  the  claims.  Whatever- 
profit  accrued  from  the  use  of  the  trust  funds  by  the  attorney 
belonged,  in  equity,. to  the  persons  entitled  to  the  funds.    It 
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would  violate  plain  principles  of  justice  to  permit  the  at- 
torney of  the  assignee  of  an  insolvent  debtor  to  use  the  trust 
fund  for  his  own  profit.  Trust  funds  are  to  be  used  for  the 
benefit  of  the  beneficiaries  under  the  trust,  and  not  for  the 
lf)enefit  of  anybody  else. 

It  would  be  subversive  of  justice  to  permit  an  attorney  of 
a  trustee  to  use  his  position  for  his  individual  benefit,  al- 
though he  made  no  use  of  the  trust  funds,  and  we  are  satis- 
fied that,  even  where  an  attorney  purchases  the  claims  of 
creditors  with  his  own  money  he  can  obtain,  at  most,  no 
more  than  the  sum  he  actually  paid  for  them.  The  policy 
of  the  law  is  to  prevent  an  attorney  from  sacrificing  the  in- 
terests of  his  client  for  his  own  gain,  and  to  carry  into  eifcct 
this  palicy  the  courts  will  not  allow  an  attorney  to  take  ad- 
vantage of  his  position  to  the  possible  injury  of  his  client. 
Dovmard  v.  Hiadley,  116  Ind.  131 ;  In  re  Marquand,  57  How. 
Pr.  477 ;  Ex  Parte  James,  8  Vesey,  Jr.,  337. 

The  assignee  of  an  insolvent  debtor  owes  a  duty  to  all  of 
the  creditors.  He  certainly  can  not  be  allowed  to  buy  claims 
from  creditors  and  reap  a  profit.  The  reason  for  this  rule 
operates  against  the  assignee's  attorney,  for  he,  as  the  trusted 
confidential  adviser  of  the  trustee,  represents  all  of  the  bene- 
ficiaries. To  him  the  assignee,  as  the  representative  of  all 
the  creditors,  must  look  for  advice,  and  that  advice  must 
come  from  an  unbiased  mind.  He  has  no  right  to  deal  with 
them,  or  any  of  them,  for  his  own  benefit,  for  the  instant  he 
becomes  interested  he  ceases  to  occupy  the  position  which  it 
is  his  duty  to  his  clients  to  maintain.  To  permit  the  attorney 
to  buy  claims  even  with  his  own  money,  would  open  the  way 
to  fraud  and  wrong,  and  such  ways  it  is  the  duty  of  the 
courts  to  tightly  and  securely  close.  The  law  means  to  keep 
attorneys  from  assuming  positions  where  they  may  be  tempted 
to  prefer  their  own  interests  to  those  of  their  clients.  To 
det^r  them  from  assuming  such  positions  it  sternly  denies 
them  the  right  to  secure  any  profit  from  their  transactions 
with  their  clients,  and  requires  them  to  yield  it  to  the  trust 
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it  was  their  duty  to  serve  with  undivided  zeal  and  interest. 

In  cases  of  this  character  it  is  unnecessary  to  prove  a  cor* 
rupt  design  or  fraudulent  practices.  The  intention  may  be 
honesty  and  yet  the  act  be  wrongful  in  legal  contemplation. 
The  wrong  emerges  from  the  improper  departure  from  duty, 
and  is  complete  without  an  evil  or  fraudulent  purpose. 

The  attorney  bought  claims  with  funds  borrowed  from 
the  assignee,  from  Hood,  Bonbright  &  Co.,  Bates,  Beed  & 
Cooley,  and  Mills  &Gibbs,  after  they  had  brought  an  action 
to  replevy  goods  sold  by  them  to  the  insolvent  debtors. 
After  he  purchased  the  claims  he  caused  judgment  to  be 
entered  in  favor  of  the  several  replevin  plaintiffs,  declaring 
that  the  goods  were  of  the  value  stated  in  the  respective  af- 
fidavits; that  he  afterwards  took  the  goods  so  adjudged  to 
belong  to  the  several  plaintiffs,  and  sold  them  at  private  sale 
on  his  own  account,  without  having  them  appraised.  The 
aggregate  value  fixed  upon  the  goods  in  the  replevin  cases 
was  $3,299.73,  and  the  amount  realized  from  the  sale  was 
$2,141.42.  The  counsel  for  the  appellants  contends  that  the 
value  fixed  by  the  judgment  concludes  the  attorney,  and  that 
he  must  account  to  the  estate  for  the  value  of  the  goods  as 
fixed  by  the  judgment.  We  can  not  so  hold.  The  attorney 
was  not  bound  to  account  for  anything  more  than  the  true 
value  of  the  goods  he  bought  with  the  trust  funds.  He  was 
chargeable  with  that,  but  with  no  more.  If  he  did  do  wrong, 
as  is  probably  true,  the  extent  of  the  injury  worked  by  his 
wrong  was  the  loss  actually  sustained,  and  that  could  not  be 
greater  than  the  true  value  of  the  goods  he  received.  The 
object  of  the  law  is  not  to  punish  the  attorney  in  such  cases 
as  this,  but  to  secure  to  the  client  full  compensatory  damage's. 

The  assignee  collected  from  the  sale  of  the  property  of 
the  insolvent  debtors  the  following  sums  of  money  at  the 
dates  respectively  mentioned :  February  20th,  1883,  $8,- 
633.50;  August  20th,  1883,  $328.05;  August  21st,  1883, 
$1,030;  December  18th,  1883,  $578;  December  29th,  1883, 
$500.     The  money  was  not  paid  to  the  clerk  by  the  assignee 
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until  the  time  of  making  his  final  report^  January  28thy 
1884.  He  neglected  to  pay  over  the  money  on  the  advice 
of  his  attorney^  to  whom  the  greater  part  of  the  trust  fund 
was  loaned. 

The  assignee  should  be  charged  with  interest  during  the 
period  he  unreasonably  withheld  the  money.  It  was  his 
duty  to  have  had  a  dividend  declared  as  soon  as  the  probable 
amount  of  the  claims  could  be  ascertained.  As  he  received 
in  bulk  the  greater  part  of  the  money  of  the  estate  at  one 
time,  he  was  bound  to  exercise  diligence  to  secure  a  state- 
ment of  the  amount  of  the  claims,  present  it  to  the  court, 
and  ask  an  order  declaring  a  dividend.  A  trustee  has  no 
right  to  keep  money  from  the  beneficiaries  when  by  reason- 
able diligence  he  can  secure  an  order  for  their  benefit.  In 
this  instance,  the  assignee  having  received  the  greater  part 
of  the  funds  of  the  estate  at  one  time,  the  court  should  have 
charged  him  with  interest  after  the  lapse  of  such  time  as 
would  have  enabled  him  by  the  exercise  of  diligence  to  have 
secured  an  order  declaring  a  dividend.  Bishop  Insolvent 
Debtors  (2d  ed.),  365.  He  had  no  right  to  withhold  all  the 
money  until  his  final  report  was  filed,  for  dividends  may  be 
declared  when  the  amount  can  be  ascertained  although  with- 
out absolute  accuracy,  as  the  court  may  approximate  the 
exact  amount.  Doubtless  an  assignee  may  show  an  excuse, 
where  one  exists,  for  failing  to  secure  an  order  declaring  a 
dividend,  but  no  such  excuse  is  here  shown ;  on  the  contrary, 
it  clearly  appeal's  that  the  delay  was  without  any  legal  ex- 
cuse whatever. 

Judgment  reversed,  with  instructions  to  grant  a  rehearing 
upon  the  exceptions,  and  to  proceed  in  accordance  with  this 
opinion. 

Mitchell,  J.,  did  not  take  part  in  the  decision  of  this 

ease. 

Filed  Majr  14, 1889;  petition  for  a  rehearing  overrnled  Sept.  18, 1889. 
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120      0     CV>RPOiUTiOH.^--5W«Ti|><um/or  5fcodL— (^^  ifaCtert.— Where 

^^<'  ^^^         a  corporation  is  organized  for  the  purpose  of  acquiring  and  operating  a 
120      6,        cotton  mill,  any  pending  negotiations  between  such  corporation  and  an- 
_        other  corporation,  engaged  in  the  same  business,  relating  to  the  purchase 
of  the  latter's  plant  and  good-will,  are  matters  collateral  to  contracts 
of  subscription  made  with  the  new  corporation,  and  in  no  manner  affect 
or  enter  into  the  same. 
Same. — OoUateral  Agreemenl. — Consummation  of. — Paarol  EMenee. — Where  a 
subscriber  claims  exoneration  from  liability  on  his  subscription  on  the 
ground  that  an  alleged  preyions  agreement  between  the  corporation  and 
another  company  for  the  purchase  of  its  plant  has  been  changed  and 
the  purchase  made  upon  different  terms,  it  is  competent  to  show  that  no 
agreement  between  the  two  corporations  was  consummated  prior  to  the 
contract  of  subscription. 
Same. — CondUion  Precedent. — lAabUity/or  Subdcription. — A  stipulation  in  a 
contract  of  subscription  that  the  amount  subscribed  is  not  to  be  payable 
until  any  contract  which  may  be  made  with  another  corporation  for  the 
purchase  of  its  mills  has  been  ratified  by  the  persons  holding  a  majority 
of  the  stock,  has  reference  to  a  matter  collateral  to  the  contract  of  sub- 
scription, and  the  making  of  a  contract  of  a  specified  character  is  not  a 
condition  precedent  to  the  liability  of  the  subscribers  for  stock,  and  tbey 
can  not  withdraw  their  subscriptions,  or  defeat  their  collection  by  assail- 
ing the  contract  that  is  actually  made  and  ratified  as  stipulated. 
Same. — GondUunuU   Subscription. —  Acceptance. — Where    subscriptions    are 
made  upon  the  condition  that  solvent  subscriptions  to  a  certain  amount 
shall  be  obtained,  the  obtaining  of  the  required  amount  is  an  effectual 
acceptance  of  all  conditional  subscriptions,  and  the  latter  then  become 
absolute. 
Same. —  Withdrawal  of  Subscription.— -K  subscriber  can  not  withdraw  his 
subscription,  even  though  it  be  conditional,  unless  unreasonable  delay 
occurs  in  performing  the  condition. 
Same. — Existence  of  Corporation. — Estoppel. — Where  a  contract  of  subscrip- 
tion is  made  upon  the  assumption  of  the  existence  of  the  corporation, 
both  the  corporation  and  the  subscriber  are  afterwards  estopped  trom 
denying  its  existence. 

From  the  JenoiDgs  Circuit  Coart. 
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C.  E.  Walker,  A.  D.  Vanosdol  and  H,  Francisco^  for  appel- 
lant. 

C  A.  Korbly  and  W.  O.  Ford,  for  appellee. 

MiTCHEiiii,  J. — This  action  was  brought  by  the  E^gle 
Cotton  Mills  Company,  of  Madison,  Indiana,  a  manufactur- 
ing corporation  organized  under  the  general  law  of  this  State, 
to  collect  $4,000  alleged  to  be  due  from  Charles  L.  Cravens 
>upon  a  subscription  made  by  the  latter  to  the  capital  stock  of 
the  plaintiff.  The  facts  are  set  out  at  great  length,  and  in 
minute  detail,  in  a  special  finding  made  by  the  court.  Those 
material  to  present  the  questions  for  decision  are  the  follow- 
ing :  In  November,  1883,  a  communication  was  presented 
to  the  Merchants  and  Manufacturers'  Club,  a  voluntary  as- 
sociation of  the  city  of  Madison,  in  which  it  was  stated  that 
the  Eagle  Cotton  Mills  Company,  a  corporation  owning  and 
•operating  two  large  cotton  mills  in  the  vicinity  of  Pittsburgh, 
Pennsylvania,  with  a  view  of  transferring  its  business  to  this 
State,  would  sell  all  its  machinery,  including  the  good-will 
of  its  business,  to  an  Indiana  corporation,  if  one  were  legally 
organized.  The  price  proposed  was  $100,000,  of  which 
amount  $40,000  would  be  required  to  be  paid  in  cash,  and 
$60,000  in  the  capital  stock  of  the  new  corporation.  The 
scheme  was  regarded  favorably  by  the  club,  and  by  the  citi- 
zens of  Madison,  and  the  Eagle  Cotton  Mills  Company,  of 
Madison,  Indiana,  was  duly  organized  and  incorporated  on 
the  13th  day  of  November,  1883,  the  object  of  its  formation 
l>eing  to  acquire  and  own  a  cotton  mill,  and  to  engage  in  the 
manufacture  of  raw  cotton  into  textile  fabrics.  The  propo* 
sition  theretofore  made  to  the  Merchants  and  Manufacturers' 
dub  was  under  consideration  when  the  Eagle  Cotton  Mills 
Company  was  organized,  and  while  its  stock  was  being  sub- 
scribed for.  The  capital  stock  was  fixed  at  $250,000,  and  was 
divided  into  shares  of  $25  each.  The  defendant  was  one  of 
the  incorporators  of  the  company,  an  active  promoter  of  the 
organization,  and  solicited  subscriptions  to  its  stock,  and  sub- 
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scribed  for  one  hundred  and  sixty  shares  in  his  own  name. 
It  was  stipulated  in  the  contract  of  subscription  that  the 
several  subscribers  should  pay  for  the  number  of  shares  set 
opposite  their  respective  names  upon  the  call  of  the  board 
of  directors,  provided  solvent  subscriptions  to  the  amount 
of  $125,000,  including  $60,000  promised  to  be  subscribed 
by  the  Eagle  Cotton  Mills  Company  of  Pittsburgh,  should 
first  be  obtained ;  and  provided  further,  that  the  amount  sub- 
scribed was  not  to  be  payable  until  the  contract  with  the 
last  named  company,  for  the  purchase  of  its  mills,  had  been 
ratified  by  the  votes  of  those  holding  a  majority  of  the  stock 
subscribed  outside  the  city  of  Pittsburgh.  It  is  found  that 
solvent  subscriptions  for  the  required  amount  had  been  se- 
cured, and  that  on  the  3d  day  of  April,  1884,  after  consid-- 
ering  various  propositions  from  the  Pittsburgh  corpora- 
tion and  others,  a  contract  for  the  purchase  of  substantially 
the  entire  plant,  including  the  good-will  of  the  latter  cor- 
poration, had  been  executed.  The  Madison  corporation 
agreed  to  pay  the  other  $20,000  in  cash,  and  to  transfer  $95,- 
000  of  its  paid-up  capital  stock  as  a  consideration  for  the 
property,  which  was  to  be  transferred  and  delivered  to  it  at 
Madison,  Indiana.  It  was  also  stipulated  in  the  contract 
that  the  president  of  the  Eagle  Cotton  Mills  Company  of 
Pittsburgh  should  be  elected  a  director  and  president  of  the 
Madison  corporation,  and  that  a  Mr.  Townsend  should  act 
as  secretary  for  the  last  named  company,  at  a  stipulated 
salary.  This  agreement  was  ratified  on  the  day  on  which  it 
was  executed  by  the  votes  of  those  holding  a  majority  of 
the  shares  of  stock,  at  a  stockholders'  meeting  regularly 
called.  A  location  was  obtained,  mills  erected  and  put  in  suc- 
cessful operation  at  Madison,  Indiana.  It  is  found  that  the 
defendant's  subscription  was  accepted  by  the  corporation^ 
and  that  after  the  contract  between  the  two  corporations  had 
been  executed,  but  before  it  was  ratified,  the  defendant  gave 
notice  to  the  plaintiff's  board  of  directors  that  he  withdrew 
his  name  from  the  subscription  as  a  stockholder.     The  de- 
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fendant  refused  to  pay  any  part  of  his  subscription.  The 
facts  found  and  the  conclusions  of  law  thereon  stated  by  the 
court,  formed  the  basis  of  a  judgment  in  favor  of  the  plain- 
tiff for  the  full  amount  of  the  subscription,  with  interest. 

On  the  appellant's  behalf  it  is  contended  that  the  contract 
of  subscription  was  subject  to  two  conditions  precedent,  viz. : 
"  1.  That  $125,000  of  solvent  subscriptions,  including  $60,- 
000  promised  by  the  Ekigle  Cotton  Mills  Company  of  Pitts- 
burgh, Pennsylvania,  should  be  obtained  ;  and  2.  That  the 
contract  with  the  above  named  company  for  the  purchase  of 
its  mills  should  be  ratified  by  the  votes  of  those  holding  a 
majority  of  the  capital  stock.'' 

Conceding  that  the  first  condition  had  been  fully  per- 
formed, the  appellant's  position,  as  we  understand  it,  is,  that 
the  second  condition  had  not  been  performed,  because  the 
contract  entered  into  with  the  Pittsburgh  corporation,  and 
ratified  by  the  vote  of  the  stockholders  of  the  plaintiff  cor- 
poration, was  not  the  one  made  or  contemplated  by  the  par- 
ties and  referred  to  in  the  contract  of  subscription,  and  that 
the  defendant  had,  therefore,  the  right  to  withdraw  his  name 
as  a  subscriber.  Moreover,  it  is  said  that  the  contract  be- 
tween the  two  corporations  was,  for  various  reasons,  ultra 
vires,  and  void. 

The  court  found  that  the  contract  which  the  stockholdei^s 
of  the  Madison  corporation  ratified  was  not  made  until  after 
the  stock  was  all  subscribed ;  that  an  arrangement  of  some 
kind  was  under  contemplation  at  the  time,  but  had  not  been 
definitely  agreed  upon,  and  that  there  was,  in  fact,  no  con- 
tract between  the  two  corporations  when  the  subscription 
was  made. 

The  appellant  assumes  that  the  written  contract  of  sub- 
scription shows  that  a  definite  cobtract  existed  for  the  purchase 
of  the  Pittsburgh  company's  mills  at  the  time  the  subscrip- 
tions were  made  ;  that  he  subscribed  for  stock  with  reference 
to  that  contract,  and  that  the  finding  of  the  court  that  there 
was  no  contract^  rests  upon  a  violation  of  the  rule  which 
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declares  that  parol  evidence  will  not  be  heard  to  explain, 
-  modify,  or  contradict  a  written  contract.  This  assumption  is 
not  warranted  by  the  terms  of  the  writing.  While  it  is  quite 
apparent  that  an  arrangement  of  some  kind  was  under  con- 
templation at  the  time  the  subscriptions  for  stock  were  made, 
whereby  the  Eagle  Cotton  Mills  Co.  of  Pittsburgh,  might 
subscribe  for  $60,000  stock  in  the  Madison  corporation,  and 
sell  its  mills  to  the  latter,  the  plain  inference  is,  that  the  final 
contract  to  that  end  had  not  yet  been  consummated.  If  a 
contract  for  the  purchase  of  the  mills  had  actually  been  exe- 
cuted, it  would  have  been  worse  than  idle  to  stipulate  that 
no  subscriptions  to  the  stock  should  be  collectible  until  after 
the  contract  had  been  ratified  by  a  majority  of  the  stock- 
holders. It  can  hardly  be  conceived  as  possible  that  a  con- 
tract was  first  made  whereby  the  new  corporation  became 
bound  to  purchase  the  mills  of  the  old,  and  that  subscrip- 
tions for  stock  were  afterwards  taken  subject  to  the  condi- 
tion that  if  the  stockholders  refused  to  ratify  the  contract, 
the  subscriptions  were  to  become  uncollectible.  The  rule 
that  a  formal  written  contract,  which  appears  upon  its  face 
to  be  complete,  can  not  be  enlarged,  modified,  or  contra- 
dicted, by  proof  of  prior  or  contemporaneous  parol  nego- 
tiations or  agreements,  is  abundantly  settled,  and  receives 
the  fullest  recognition  in  the  decisions  of  this  court.  Singer 
Mfg.  Go.  V.  Forsyth,  108  Ind.  334;  Garr  v.  Haya,  110 
Ind.  408;   Tacker  v.  Tucker,  113  Ind.  272. 

It  is  equally  well  settled,  however,  that  the  first  duty  of 
the  court  in  interpreting  a  contract  is  to  discover  the  inten- 
tion of  the  parties,  and  while  that  must  be  done  solely  by 
considering  the  meaning  of  the  language  employed  in  the 
instrument,  yet  when  the  terms  employed  are  susceptible  of 
more  than  one  meaning,  it  is  the  duty  of  the  court,  not  only 
to  regard  the  nature  of  the  instrument,  but  also  to  inform 
itself  of  the  circumstances  which  surrounded  the  parties  at 
the  time,  so  as  to  interpret  the  language  employed  from  the 
standpoint  which  the  parties  occupied  when  they  executed 
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the  contract.  Daxigherty  v.  Rogers,  119  Ind.  254,  and  cases 
cited  ;  Heath  v.  West,  68  Ind.  548 ;  Ketcham  v.  Brazil,  etc,, 
Oo.y  88  Ind.  515  ;  Nash  v.  Tottme,  5  Wall.  689 ;  ScoU  v.  United 
States,  12  Wall.  443 ;  Canal  do.  v.  Hill,  15  Wall.  94 ;  Reed  v. 
Insurance  Co.,  95  U.  S.  23 ;  Reynolds  v.  Gommeroe  Fire  Ins. 
Co.,  47  N.  Y.  597. 

If  the  words  of  the  instrument  are  clear  in  themselves,  it 
must  be  construed  accordingly,  but  if  they  are  susceptible 
of  more  meanings  than  one,  the  court  must  avail  itself  of  the 
light  enjoyed  by  the  parties  when  the  contract  was  executed, 
jjo  as  to  arrive  at  the  meaning  of  the  words,  and  give  them 
a  correct  application  to  the  persons  and  things  described. 
Springsteen  v.  Samson,  32  N.  Y.  703.  Where  the  language 
employed  admits  of  more  than  one  construction,  one  of  which 
renders  the  contract  insensible,  that  construction  will  be 
adopted  which  will  give  effect  to  the  contract;  and,  in  cases 
of  doubt,  the  practical  construction  which  the  parties  them- 
selves have  given  it  will  be  of  great,  if  not  controlling,  in- 
fluence. Reissner  v.  Oxley,  80  Ind.  580;  I/yles  v.  Lescher, 
108  Ind.  382,  and  cases  cited ;  Chicago  v.  Sheldon,  9  Wall. 
50. 

The  relations  existing  between  the  Pittsburgh  corpora- 
tion and  the  plaintiff  at  the  time  the  appellant  subscribed  for 
stock,  were  matters  collateral  to  the  contract  of  subscription, 
and  in  no  manner  affected,  or  entered  into,  the  contract  of  the 
latter  with  the  plaintiff.  Singer  Mfg.  Co.  v.  Forsyth, 
supra;  Eighmie  v.  Taylor,  98  N.  Y.  288. 

It  was  essential,  however,  in  order  that  the  contract  of 
subscription  might  be  intelligently  applied  to  the  collateral 
matters  therein  referred  to,  that  the  court  should  be  informed 
of  the  relations  existing  between  the  two  corporations  at  the 
time  the  subscription  was  made.  It  was  therefore  compe- 
tent for  the  plaintiff,  when  the  appellant  claimed  exoneration 
from  his  subscription  on  the  ground  that  the  contract  be- 
tween the  two  companies,  in  respect  to  the  amount  of  stock 
which  the  Pittsburgh  company  had  agreed  to  subscribe,  or 
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the  terms  upon  which  it  had  agreed  to  sell  its  mills,  had  been 
changed^  or  that  the  agreement  had  been  varied  in  any  other 
respect,  to  show  that  no  contract  had,  in  fact,  been  consum- 
mated, and  that  the  situation  of  the  parties  was  such  as  to 
make  it  apparent  that  the  contract  referred  to  was  one  that 
might  possibly  be  made  in  the  future.  This  in  no  way  tended 
to  alter  or  modify  the  contract  of  subscription,  but  to  give 
it  intelligent  application  to  the  collateral  matters  to  which 
it  referred. 

It  is  contended  that  one  corporation  can  not  sell  its 
property  and  good-will  to  another,  and  that  the  agree- 
ment that  the  president  of  the  one  should  be  elected  a  di- 
rector and  president  of  the  other,  was  invalid,  and  that  the 
whole  contract  was  therefore  viira  vires.  We  do  not  deem 
it  necessary  to  enter  upon  an  examination  of  these  questions. 
In  the  view  we  take,  the  stipulation  in  the  contract  of  sub- 
scription by  which  the  amounts  subscribed  were  not  to  be- 
come payable  until  the  contract  for  the  purchase  of  the  mills 
had  been  ratified,  was  in  no  sense  a  condition  precedent  to 
the  liability  of  the  subscribers  for  stock.  As  we  have  seen, 
that  stipulation  had  reference  to  a  matter  wholly  aside 
from,  and  collateral  to,  the  contract  of  subscription.  It  was 
essentially  an  independent  covenant,  by  which  it  was,  in  ef- 
fect, agreed  that  no  contract  should  be  finally  made  for  the 
purchase  of  the  Pittsburgh  company's  mills  without  the  con- 
sent of  the  majority  of  the  stockholders.  The  Madison  cor- 
poration in  no  way  bound  itself  to  purchase  the  cotton  mills 
owned  by  the  Pittsburgh  company,  nor  was  its  absolute  right 
to  collect  its  stock  subscriptions  in  any  way  conditioned  upon 
the  future  purchase  of  those  mills.  If  the  Pittsburgh  mills 
had  never  been  purchased,  or  if  after  the  contract  of  purchase 
was  negotiated,  it  had  been  rejected  by  the  stockholders,  it 
would  hardly  be  maintainable  that  the  Madison  corporation 
would  have  thereby  lost  its  right  to  enforce  payment  of  its 
stock  subscriptions  in  order  to  carry  out  the  purpose  for 
which  the  corporation  was  organized.     To  give  the  contract 
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the  construction  contended  for  would  enable  the  subscribers 
to  withdraw  all  their  subscriptions^  and  deprive  the  corpo- 
ration of  its  capital  to  such  an  extent  as  to  disable  it  from 
conducting  its  business.  Fittsburghy  etc.,  R.  R.  Go*  v.  Big^ 
gar,  34  Pa.  St.  455 ;  Boyd  v.  Peach  Bottom  R.  W.  Co.,  90 
Pa.  St.  169 ;  Morawetz  Corp.,  sections  92,  93. 

Since  it  was  not  made  a  condition  precedent  to  the  appel- 
lant's liability  that  a  contract  with  the  Pittsburgh  corpora- 
tion of  a  specified  character  should  first  be  made,  he  can  not 
now  defeat  the  collection  of  his  subscription  by  assailing  the 
contract  that  actually  was  made.  He  was  content  that  the 
board  of  directors  should  exercise  their  best  judgment  in 
obtaining  and  agreeing  upon  terms  of  purchase,  with  the 
stipulation  that  his  subscription  should  not  become  payable 
until  the  contract  of  purchase,  if  one  was  agreed  upon,  was 
ratified  by  a  majority  of  the  stockholders.  This  the  court 
finds  has  been  fairly  done,  and  it  is  now  too  late  to  assail 
the  contract  in  an  action  to  collect  the  subscription  price  of 
stock.     Thus  it  has  been  said  : 

''A  subscriber  for  stock  in  a  corporation  can  not  defeat  an 
action  to  collect  such  subscription  by  the  defence  that  the 
directors  or  the  corporation  itself  have  done  corporate  acts 
which  are  beyond  the  corporate  powers.  There  are  other  reme- 
dies open  to  the  subscriber.  He  may  either  impair  such  ultra 
vires  acts,  or  may  have  them  set  aside  if  already  accom- 
plished. ♦  *  *  Thus  it  has  been  held  that  a  subscriber 
can  not  defeat  an  action  to  collect  his  subscription  by  show- 
ing that  the  corporation  has,  without  authority  of  law, 
and  in  excess  of  its  powers,  executed  a  lease  or  sale  of  the 
road ;  or  illegally  issued  its  bonds ;  or  purchased  shares  of 
its  own  stock,  or  of  another  corporation ;  or  changed  the 
location  or  route  of  the  road.  The  last  instance  especially, 
has  been  a  frequent  defence,  but  has  been  uniformly  dis- 
countenanced by  the  courts  whenever  the  change  is  made, 
not  by  an  amendment  to  the  charter,  but  by  the  arbitrary, 
unauthorized  act  of  the  corporate  authorities.      *      *     * 
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^^  A  stockholder  can  not  defeat  an  action  to  collect  his  sub- 
scription by  the  defence  that  the  corporate  afibirs  have  been 
managed  fraudulently,  or  recklessly  or  negligently.  The 
stockholder's  remedy  for  such  evils  is  of  a  different  nature* 
For  fraud,  he  may  bring  the  guilty  parties  to  an  accounting. 
For  mismanagement,  his  only  remedy  is  the  corporate  elec- 
tions. In  no  case  has  he  been  allowed  to  escape  liability  on 
his  subscription  by  reason  thereof.  Thus  it  is  no  defence 
that  the  corporate  authorities  fraudulently  placed  an  over- 
valuation on  property  purchased  by  them  for  the  corpora- 
tion ;  nor  that  they  made  a  fraudulent  contract  with  a  con- 
struction company."  Cook  Stock  and  Stockholders,  sec- 
tions 187, 188;  1  Wood  Railway  Law,  sections  43,  45. 

These  subscriptions  are  made  to  take  stopk  in  an  existing- 
or  proposed  corporation,  upon  a  condition  precedent,  as  for 
example,  upon  condition  that  a  specified  amount  of  subscrip- 
tions should  thereafter  be  obtained.  The  contract  of  the  sev- 
eral subscribers  is  two-fold  in  character.  It  is,  in  a  sense,  a 
contract  between  the  several  subscribers  which  can  not  be 
withdrawn  or  revoked  as  to  any  one  without  the  acquies- 
cence of  all.  It  is  also  a  continuing  offer  or  proposition  to 
the  corporation  to  take  and  pay  for  the  amount  of  stock  sub- 
scribed, upon  the  terms  proposed,  whenever  the  specified 
amount  of  subscriptions  shall  have  been  obtained.  The  ob^ 
taining  of  the  amount  specified  within  a  reasonable  time  i» 
an  acceptance  of  the  proposition  or  offer  by  the  corporation, 
and  the  contract  of  each  subscriber  then  becomes  absolute 
and  unconditional.  Minneapolis,  etc.,  Co,  v.  Davis,  41  N.  W. 
Rep.  (Minn.)  1026;  Morawetz  Corp.,  section  47.  A  sub- 
scriber can  not  withdraw  his  subscription,  even  though  it  be 
conditional,  unless  unreasonable  delay  occurs  in  performing- 
the  condition.  Johnson  v.  Wahash,etc.,  Plank^Road  Co.,  16 
Ind.  389;  Lake  Ontario,  eto,y  R.  R.  Go,  v.  Mason,  16  N.  Y. 
451 ;  McClure  v.  Peoples',  etc.,  R,  W.  Co.,  90  Pa.  St.  269. 

When  the  plaintiff  obtained  solvent  subscriptions  for  the 
amount  specified,  that  became  an  effectual  acceptance  of  the 
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offer  of  all  those  who  had  previously  subscribed.  Their  sub- 
scriptions were  no  longer  conditional,  but  they  then  became 
absolute,  and  were  thereaf]ber  payable  according  to  the  terms 
of  the  contract  on  the  call  of  the  board  of  directors.  New 
Albany,  etc.,  R.  R.  Co.  v.  Pickens,  5  Ind.  247 ;  Esteel  v. 
Knightstown,  etc.,  Co.,  41  Ind.  174;  Beckner  v.  Riverside,  etc., 
Co.,  65  Ind.  468 ;  Phomix,  etc..  Go.  v.  Badger,  67  N.  Y.  294, 
300.  The  subscribei*s  thereupon  became  entitled  to  all  the 
rights  and  privileges  of  stockholders,  and  they  came  under 
the  correlative  obligations  and  duties  of  holders  of  stock  in 
a  corporation.  Butler  University  v.  Scoonover,  114  Ind.  381 ; 
(5  Am.  St.  Rep.  627). 

Questions  of  minor  importance,  involving  the  right  of  the 
plaintiff  corporation  to  prosecute  the  suit  in  its  own  name, 
its  power  to  make  by-laws,  and  whether  or  not  it  was  fully 
organized  when  the  subscription  in  question  was  made,  are 
presented  in  the  briefs.  It  is  sufficient  to  say,  while  these 
questions  in  no  way  affect  the  merits,  we  have  considered 
them,  and  find  no  error  in  the  record.  Both  parties  having 
by  entering  into  the  contract  sued  on  assumed  the  existence 
of  the  corporation,  both  are  now  estopped  from  denying  it. 
WhUney  v.  Wyman,  101  U.  S.  392. 

The  judgment  is  therefore  affirmed,  with  costs. 

Bebeshibe,  J.,  did  not  participate  in  the  decision  of  this 
case. 

Filed  Jane  19, 1889;  petition  for  rehearing  oyerruled  Sept.  20, 1889. 
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I^   28^  Pleadinq. — Ccmiplaxfii   to  Beeover   Bead  EsttUe. —  Damages. —  Mii^oindar. — 

It  is  not  a  misjoinder  to  join  in  the  same  complaint  a  paragraph  seek- 
ing to  recover  the  possession  of  real  estate  with  another  claiming  dam- 
ages for  its  detention. 

8a^e.— Misjoinder. — Question  of.  How  Eaised. — ^The  only  way  to  raise 
the  question  of  a  misjoinder  of  causes  of  action  is  by  demurrer,  and  it 
is  not  error  for  the  lower  court  to  overrule  a  motion  to  docket  separately 
the  different  paragraphs  of  complaint,  as  independent  actions,  on  the 
ground  of  misjoinder. 

SuP&EME  Cou&T. — £irror  in  Ovemding  Demun^er  for  MtRJoinder, — Jvdgment 
not  Reversed  for. — The  Supreme  Court  will  not  reverse  a  judgment  for 
error  committed  in  sustaining  or  overruling  a  demurrer  for  misjoinder 
of  causes  of  action. 

BeaIi  Estate. — ISiie  to, — (Xrcuit  Oouri, — Judgment  of — Sheriff^sSale. — The 
judgment  of  the  circuit  court  showing  jurisdiction  of  the  person  and 
subject-matter,  and  valid  on  its  face,  is  prima  fade  sufficient  to  sup- 
port a  sheriff's  sale  and  title  to  real  estate  claimed  under  it. 

From  the  Marion  Superior  Court. 

J.  M,  WinierSy  R.  Denny  and  J,  R.  McFeCj  for  appellant, 
if.  Dailey  and  W,  V,  Rooker,  for  appellee. 

Berkshire^  J. — This  is  an  action  to  recover  the  posses- 
sion of  certain  real  estate  in  the  city  of  Indianapolis,  to- 
gether with  damages  for  its  detention.  The  case  was  tried 
at  special  term,  a  judgment  rendered  for  the  appellee,  an  ap- 
peal taken  to  general  term  at  which  the  judgment  at  special 
term  was  affirmed,  with  a  modification  as  to  the  amount  of 
damages,  and  this  appeal  is  from  the  judgment  at  general 
term. 

Several  errors  are  assigned,  to  which  we  need  not  call 
special  attention,  but  will  consider  the  several  questions  dis- 
cussed by  appellant^s  counsel. 

There  are  three  paragraphs  in  the  complaint.  By  the  first 
and  third  paragraphs  the  appellee  seeks  to  recover  the  pos- 
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session  of  the  real  estate,  together  with  damages  on  account 
of  the  detention  thereof.  The  second  paragraph  is  for  the 
recovery  of  damages  only  for  the  use  and  occupation  of  the 
real  estate. 

There  were  demurrers  filed  to  the  complaint,  and  to  the 
several  paragi*aphs  of  the  complaint.  The  cause  of  demur- 
rer to  the  complaint  was  a  misjoinder  of  causes  of  action  ; 
the  cause  of  demurrer  to  the  several  paragraphs  was  want 
of  facts  sufficient  to  constitute  a  cause  of  action. 

The  appellant  also  filed  a  motion  asking  the  court  to  re- 
quire the  several  paragraphs  of  complaint  to  be  docketed  as 
independent  actions,  on  the  ground  of  misjoinder.  In  an  ac- 
tion to  recover  the  possession  of  real  property,  the  plaintiff, 
if  entitled  to  recover  the  possession,  is  also  entitled  to  re- 
cover with  it  damages  sustained  because  of  being  deprived  of 
the  possession.     R.  S.  1881,  sections  1058,  1061. 

Bents  and  profits  are  recoverable  for  a  period  of  six  years 
anterior  to  the  commencement  of  the  action,  and  down  to 
the  dat«  at  which  the  action  is  terminated.  Section  1058, 
supra.  * 

The  cause  of  action  averred  in  the  second  paragraph  is  to 
recover  rents  and  profits  for  the  use  and  occupation  of  the 
same  real  estate  named  in  the  first  and  third  paragraphs  of 
the  complaint,  and  covering  the  same  period  of  time  stated 
in  those  paragraphs. 

The  cause  of  action  pleaded  in  the  second  paragraph  is 
fully  covered  by  tlie  other  paragraphs,  but  if  not  it  might 
have  been,  and  as  it  is  or  might  have  been  included  in  the 
paragraphs  for  possession,  we  can  not  very  well  see  how  it  can 
be  said  that  there  is  a  misjoinder  when  joined  with  the  other 
paragraphs  in  a  separate  paragraph ;  if  there  is  no  misjoinder 
when  included  in  the  same  paragraph,  there  can  be  no  mis- 
joinder when  pleaded  in  a  separate  paragraph.  Pomeroy 
Rem.  Bights,  section  494. 

But  if  it  were  conceded  that  the  court  erred  in  overruling 
Vol.  120.— 2 
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the  demurrer  there  would  be  no  available  error,  for  it  is  ex- 
pressly provided  by  statute  that  no  judgment  shall  be  re- 
versed for  error  committed  in  sustaining  or  overruling  a  de- 
murrer for  misjoinder  of  causes  of  action.  R.  S.  1881,  sec- 
tion 341 ;  Miller  v.  Evanaville  NaVl  Bank,  99  Ind.  272  ;  Pitta- 
burgh,  etc,  R.  R.  Co.  v.  Swinneyy  97  Ind.  586 ;  Coan  v.. 
Grimes,  63  Ind.  21, 

The  only  proper  way  to  raise  the  question  of  a  misjoinder 
of  causes  of  action  is  by  demurrer.  R.  S.  1881,  section  343 ; 
Buskirk  Pr.  170;  Rutherford  \.  Moore,  24  Ind.  311. 

The  court,  therefore,  committed  no  error  in  overruling; 
the  motion  to  separately  docket  the  different  paragraphs  of 
complaint. 

The  first  paragraph  of  the  complaint  is  a  paragraph  in  the 
ordinary  form,  and  contains  all  of  the  substantive  as  well  as 
formal  averments  necessary  to  a  good  cause  of  action. 

The  third  paragraph  is  more  specific,  but  shows  the  appel- 
lee to  be  the  owner  of  the  real  estate  in  controversy  and  en- 
titled to  the  possession,  and  a  wrongful  detention  of  the 
property  by  the  appellant.  These  paragraphs  are  entirely 
sufficient,  and  the  demurrers  were  rightfully  overruled.  R. 
S.  1881,  section  1064. 

The  second  paragraph  avers  an  indebtedness  due  and  un- 
paid from  the  appellant  to  the  appellee  for  the  use  and  occu- 
pation of  the  real  estate,  and  states  a  good  cause  of  action  ;, 
but  if  there  had  been  error  in  overruling  the  demurrer  it 
would  have  been  unavailing,  for  the  same  matter  was  prova- 
ble under  the  other  paragraphs  of  the  complaint. 

The  appellee  claimed  title  to  the  real  estate  under  a  sher- 
iff's deed.  The  appellant  being  the  judgment  debtor,  the 
appellee  was  only  required  to  prove  a  valid  judgment,  an 
execution,  a  sale  and  a  sheriff's  deed.  Woolen  v.  Rockafeller, 
81  Ind.  208 ;  Rucker  v.  Steelman,  73  Ind.  396 ;  Leary  v.  JVew?^ 
90  Ind.  502. 

The  judgment  relied  upon  to  support  the  appellee's  title- 
is  a  judgment  rendered  in  the  Hamilton  Circuit  Court,  which* 
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is  a  court  of  general  jurisdiction.  Where  the  record  of  a 
court  of  general  jurisdiction  is  silent  upon  the  subject^  juris- 
diction will  be  presumed.  Pickering  v.  State,  106  Ind.  228 ; 
lies  V.  Watson,  76  Ind.  359  ;  McGormick  v.  Webster,  89  Ind. 
105;  Sims  v.  Gay,  109  Ind.  501 ;  Walker  v.  Hill,  111  Ind. 
223;  Coan  v.  Clow,  83  Ind.  417. 

But  the  record  of  the  judgment  under  consideration  shows 
affirmatively  jurisdiction  over  the  person  as  well  as  the  sub- 
ject matter,  and  is  probably  conclusive  as  against  collateral 
attack ;  but  as  it  is  not  necessary  to  pass  upon  that  question, 
we  do  not  do  so.  The  judgment  of  the  Hamilton  Circuit 
Court  is  a  valid  judgment  on  its  face,  and  is  prima  Jade 
sufficient  to  support  the  sheriflF's  sale.  Woolen  v.  Rockafdler, 
supra;  Lantz  v.  Maffett,  102  Ind.  23;  Tamer  v.  First  NaVl 
Bank,  78  Ind.  19. 

We  have  considered  all  questions  arising  in  the  record  to 
which  counsel  for  the  appellant  give  attention  in  their  brief, 
and  find  no  error. 

Judgment  affirmed,  with  costs. 

Filed  May  28, 1889 ;  petition  for  a  rehearing  overroled  Sept.  24, 1889. 


No.  13,842. 

Sites  v.  Miller  et  al. 

Dbaikaoe. — AdoflSSS, — Noiioe. — ^The  notice  required  by  the  drainage 
act  of  1883  must  follow,  and  not  precede,  the  filing  of  the  petition,  and 
where  the  notice  is  that  the  petition  wiU  be  filed  at  the  next  term  of 
oourt,  it  is  not  safficient,  and  t)ie  proceedings  may  be  dismissed  apon  the 
motion  of  one  who  has  not  submitted  to  the  jurisdiction  of  the  court. 
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Same. — Refusal  to  Give  Further  Notice. — Diemisaal  of  Ftiiivm, — BiJH  of  Excep- 
tions,— Practice. — No  question  is  presented  on  appeal  as  to  the  action  of 
the  trial  court  in  dismissing  a  petition  for  drainage,  upon  the  refusal  of 
the  petitioner  to  give  further  notice  of  the  filing  of  the  petition,  unless 
it  is  preserved  by  a  bill  of  exceptions. 

From  the  Franklia  Cirouit  Court. 

J.  F.  McKee,  D.  W.  McKee^  F.  Berry  and  H.  Berry,  Jr,, 
for  appellant. 

8.  E.  Urmstoriy  L  Carter,  W,  H.  Jones  and  G.  F,  Jones,  for 
appellees. 

Olds,  J. — This  is  a  proceeding  for  the  drainage  of  certain 
real  estate,  under  the  drainage  act  of  1883.  The  original 
petition  was  filed  on  the  16th  day  of  April,  1884,  and  on  the 
17th  day  of  September,  1884,  an  amended  petition  was  filed. 
At  the  November  term,  1884,  of  said  court,  proof  of  posting 
notices  was  filed,  and  the  court  ordered  the  cause  docketed 
as  an  aQtion  pending,  and  referred  the  petition  to  the  com- 
missioners of  drainage,  with  orders  to  report  on  a  day  named. 
The  commissioners  made  report,  which  included  lands  not 
named  in  the  petition,  and  notice  was  given  to  the  owners 
of  the  lands  included  in  the  report,  and  not  included  in  the 
petition.  At  the  April  term,  1885,  the  commissioners  of 
drainage  filed  an  amended  report.  One  Robert  Darr,  whose 
lands  were  reported  as  benefited,  remonstrated,  and  there 
was  a  trial  and  finding  in  favor  of  Darr  on  his  remonstrance, 
and  the  petition  again  referred  to  the  commissioners  of  drain- 
age, and  an  order  was  finally  made  for  the  commissioners  to 
report  on  the  first  day  of  the  February  term,  1886 ;  they 
failed  to  report  upon  that  day,  and  on  the  second  day  of  said 
term  the  petitioners  filed  a  petition  stating  the  reasons  for 
the  failure  of  the  commissioners  to  report,  and  the  time  was 
extended.  Various  steps  were  taken,  and  finally  a  report 
was  filed  by  the  commissioners.  Some  of  the  persons  whose 
lands  were  assessed  made  special  appearances,  and  moved  to 
set  aside  the  report,  and  without  their  motions  b^ing  passed 
upon  appeared  and  filed  remonstpances. 
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The  appellee  Lafayette  M.  Hetrick^  whose  lands  were 
described  in  the  petition  and  reported  as  benefited,  made  a 
special  appearance  and  filed  his  written  motion  to  set  aside 
the  report  of  the  commissionei*s  of  drainage  and  the  notice^ 
and  to  dismiss  the  proceedings^  stating,  among  other  reasons 
for  the  setting  aside  of  the  report  and  notice  and  the  dis- 
missal of  the  proceedings,  that  no  notice  had  been  given  of 
the  filing  and  pendency  of  the  petition  as  required  by  the 
act  of  1883,  and  that  the  only  notice  which  had  been  given 
by  said  petitioner  in  said  cause  was  a  notice  stating  th^t  ^'at 
the  next  term  of  the  Franklin  County  Circuit  Court  the  said 
Sites  would  petition  said  court  for  the  drainage  of  certain 
real  estate,"  describing  it,  "  and  that  a  large  number  of  the 
persons  whose  lands  were  afiected  by  such  drainage  had  not 
appeared  to'said  petition,  and  had  in  no  way  submitted  to 
the  jurisdiction  of  said  court."  The  court  sustained  the  mo- 
tion of  said  Hetrick,  and  made  a  finding  that  the  '^  material 
allegations  set  forth  in  said  motion  are  true,  and  that  all  of 
the  notices  concerning  the  filing  of  the  petition  in  this  cause 
were  that  the  petitioner  would  file  a  petition  at  the  next  term 
of  the  Franklin  Circuit  Court,  and  not  that  he  had  filed  his 
petition ;"  and  the  court  ordered  "  that  the  order  of  the 
court  docketing  this  cause  as  an  action  pending  in  said  court, 
and  the  order  referring  said  petition  to  the  commissioners 
of  drainage,  and  the  report  of  said  commissioners,  be  set 
aside  and  held  for  naught ;"  to  which  ruling  of  the  court  in 
sustaining  said  motion  appellant  excepted  and  assigns  the 
same  as  error.  Hetrick  had  not  waived  notice  in  this  case  ; 
the  first  step  taken  by  him  was  his  special  appearance  and 
motion  to  dismiss,  on  the  grounds  of  the  insufficiency  of  the 
notice.  The  case  of  McMuUen  v.  States  ex  reh,  105  Ind. 
334,  is  decisive  of  the  question  in  this  case.  The  motion 
of  Hetrick  was  properly  sustained. 

The  record  shows  that  after  the  court  sustained  the  motion 
of  Hetrick,  and  at  a  subsequent  term  of  the  court,  the  peti- 
tioner appeared  in  court  and  notified  the  court  that  he  would 
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not  give  any  further  notice  of  the  filing  of  the  petition^  and 
refused  to  give  any  further  notice  of  the  filing  of  such  peti- 
tion^ whereupon  the  court,  on  its  own  motion,  dismissed  the 
cause  and  petition  at  the  costs  of  the  petitioner,  to  which  ac- 
tion of  the  court  the  petitioner  objected  and  excepted. 

Counsel  for  appellant  contend  that  as  some  of  the  parties 
whose  lands  were  affected  by  the  proposed  drainage  had  ap- 
peared and  filed  remonstrances^  they  had  thereby  waived 
notice,  and  that  the  action  of  the  court  in  dismissing  the  pro- 
ceedings as  to  such  persons  who  had  waived  notice  was  erro- 
neous, but  this  question  is  not  properly  presented  to  this  court. 
To  review  the  action  of  the  lower  court  in  the  dismissal  of 
the  cause  upon  the  refusal  of  the  petitioners  to  give  further  no- 
tice of  the  filing  of  the  petition,  it  was  necessary  to  preserve 
the  question  by  bill  of  exceptions.  While  many  questions 
are  presented  by  the  bill  of  exceptions,  this  question  is 
omitted.     Pennsylvania  Co,  v.  Niblack,  99  Ind.  149. 

The  case  as  presented  to  this  court  shows  this  state  of  facts : 
The  petitioner  filed  his  petition  for  the  drainage  of  certain 
real  estate,  but  failed  to  give  the  proper  notice  of  the  pen- 
dency of  the  petition.  The  cause  proceeded  step  by  step  until 
a  final  report  was  made  and  filed  by  the  commissioners  of 
drainage.  A  few  of  the  parties  interested  appeared,  and, 
without  objecting  to  the  notice^  remonstrated,  whereby  they 
waived  the  giving  of  the  proper  notice  of  the  filing  of  the  pe- 
tition. Carr  v.  Boone,  108  Ind.  241.  At  this  stage  of  the 
proceedings,  Hetrick,  whose  lands  were  described  in  the  peti- 
tion, entered  a  special  appearance,  and  moved  to  set  aside  the 
notice  and  all  proceedings  subsequent  thereto.  The  notice 
being  insufficient,  the  court  properly  sustained  his  motion. 
The  ruling  of  the  court  on  the  motion  of  Hetrick  is  properly 
presented  by  bill  of  exceptions. 

At  this  stage  of  the  case,  in  order  to  proceed  further,  as 
to  those  who  had  not  waived  service,  at  least,  it  was  neces- 
sary that  a  further  and  proper  notice  of  the  filing  of  the  pe- 
tition should  have  been  ordered  and  given.    The  petitioners 
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jefused  to  give  any  further  notice,  and  the  court,  on  its  own 
motion,  dismissed  the  proceedings  and  petition,  but  there  is 
no  bill  of  exceptions  presenting  the  question  as  to  the  action 
of  the  court  in  the  dismissal  of  the  cause,  and  the  question 
415  to  the  correctness  of  the  ruling  of  the  court  in  dismissing 
the  petition  as  to  those  who  had  waived  notice  is  not  prop- 
erly presented  for  the  decision  of  this  court. 

Judgment  affirmed,  with  costs. 

Piled  Sept  17, 1889. 


No.  13,863. 

The  State,  ex  rel.  Hulman,  v.  Harpeb  et  ax. 

ExscuTioir. — InaolverU  Debtor, — A  debtor  who  has  no  property  subject  to 

execution  is  insolvent. 
Saicb. — Exemption. — Lien. — Where  a  debtor  owns  less  property  than  he  is 

entitled  to  claim  as  exempt  from  execution,  such  property  is  not  subject 

to  levy,  and  an  execution  does  not  become  a  lien  thereon. 
Same. — Sheriff. — Failure  to  Levy. — Exempt  Property. — A  sheriff  is  not  liable 

for  failing  to  make  a  levy  where  the  debtor  owns  no  more  property  than 

he  is  entitled  to  claim  as  exempt  from  execution. 
Same  — I\'e8umption  that  Debtor  trill  Claim  Exemption. — While  the  right  to 

claim  property  as  exempt  is  a  personal  privilege  of  the  debtor,  the  law 

presumes  that  he  will  make  such  claim. 
Same. — Tort. —  Presumption. —  Burden  of  Proof. — In   an   action  against  a 

sheriff  for  failing  to  make  a  levy,  it  will  not  be  presumed  in  favor  of 

the  plaintiff  that  his  judgment  was  rendered  in  tort,  but  if  such  is  the 

fact  he  must  establish  it. 

From  the  Montgomery  Circuit  Court. 

J.  R.  Courtney  and  H,  J.  Bakery  for  appellant. 
-J^  Wright  and  J.  M.  Seller^  for  appellees. 
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not  give  any  farther  notice  of  the  filing  of  the  petition,  and 
refused  to  give  any  further  notice  of  the  filing  of  such  peti- 
tion, whereupon  the  court,  on  its  own  motion,  dismissed  the 
cause  and  petition  at  the  costs  of  the  petitioner,  to  which  ac- 
tion of  the  court  the  petitioner  objected  and  excepted. 

Counsel  for  appellant  contend  that  as  some  of  the  parties 
whose  lands  were  affected  by  the  proposed  drainage  had  ap- 
peared and  filed  remonstrances,  they  had  thereby  waived 
notice,  and  that  the  action  of  the  court  in  dismissing  the  pro- 
ceedings as  to  such  persons  who  had  waived  notice  was  erro- 
neous, but  this  question  is  not  properly  presented  to  this  court. 
To  review  the  action  of  the  lower  court  in  the  dismissal  of 
the  cause  upon  the  refusal  of  the  petitioners  to  give  further  no- 
tice of  the  filing  of  the  petition,  it  was  necessary  to  preserve 
the  question  by  bill  of  exceptions.  While  many  questions 
are  presented  by  the  bill  of  exceptions,  this  question  is 
omitted.     Pennsylvania  Go,  v.  Niblacky  99  Ind.  149. 

The  case  as  presented  to  this  court  shows  this  state  of  facts : 
The  petitioner  filed  his  petition  for  the  drainage  of  certain 
real  estate,  but  failed  to  give  the  proper  notice  of  the  pen- 
dency of  the  petition.  The  cause  proceeded  step  by  step  until 
a  final  report  was  made  and  filed  by  the  commissioners  of 
drainage.  A  few  of  the  parties  interested  appeared,  and, 
without  objecting  to  the  notice^  remonstrated,  whereby  they 
waived  the  giving  of  the  proper  notice  of  the  filing  of  the  pe- 
tition. Carr  v.  Boone,  108  Ind.  241.  At  this  stage  of  the 
proceedings,  Hetrick,  whose  lands  were  described  in  the  peti- 
tion, entered  a  special  appearance,  and  moved  to  set  aside  the 
notice  and  all  proceedings  subsequent  thereto.  The  notice 
being  insufficient,  the  court  properly  sustained  his  motion. 
The  ruling  of  the  court  on  the  motion  of  Hetrick  is  properly 
presented  by  bill  of  exceptions. 

At  this  stage  of  the  case,  in  order  to  proceed  further,  as 
to  those  who  had  not  waived  service,  at  least,  it  was  neces- 
sary that  a  further  and  proper  notice  of  the  filing  of  the  pe- 
tition should  have  been  ordered  and  given.    The  petitioners 
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xefused  to  give  any  further  notice,  and  the  court,  on  its  own 
motion,  dismissed  the  proceedings  and  petition,  but  there  is 
DO  bill  of  exceptions  presenting  the  question  as  to  the  action 
of  the  court  in  the  dismissal  of  the  cause,  and  the  question 
4U3  to  the  correctness  of  the  ruling  of  the  court  in  dismissing 
the  petition  as  to  those  who  had  waived  notice  is  not  prop- 
erly presented  for  the  decision  of  this  court. 

Judgment  affirmed,  with  costs. 

^led  Sept.  17, 1889. 


No.  IZfi^ 

The  State,  ex  bel.  Hulman,  v.  Harper  et  ax. 

Execution. — IntohoeiU  Debtor. — A  debtor  who  has  no  property  subject  to 

execation  is  insolvent. 
8amx. — Erempiion, — Lien. — Where  a  debtor  owns  less  property  than  he  is 

entitled  to  claim  as  exempt  from  execution,  such  property  is  not  subject 

to  levy,  and  an  execution  does  not  become  a  lien  thereon. 
Same. — Sheriff. — Failure  to  Levy. — Exempt  Property. — A  sheriff  is  not  liable 

for  failing  to  make  a  levy  where  the  debtor  owns  no  more  property  than 

he  is  entitled  to  claim  as  exempt  from  execution. 
Same  — Prewmplwa  thai  Debtor  mil  Claim  Exemption. — While  the  right  to 

claim  property  as  exempt  is  a  personal  privilege  of  the  debtor,  the  law 

presumes  that  he  will  make  such  claim. 
£am£. — TorU — Presumptiofn. —  Burden  of  Proof. — In   an   action  against  a 

sheriff  for  failing  to  make  a  levy,  it  will  not  be  presumed  in  favor  of 

the  plaintiff  that  his  judgment  was  rendered  in  tort,  but  if  such  is  the 

fact  he  must  establish  it. 

From  the  Montgomery  Circuit  Court. 

J.  R.  Churtney  and  H.  J.  Baker,  for  appellant. 
-J".  Wright  and  ./.  M,  Seller,  for  appellees. 
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Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  Alexander  Harper,  as  the  sheriff  of  Montgom- 
ery county,  and  the  sureties  on  his  official  bond. 

It  appears,  from  the  special  finding  of  the  facts  in  the  case,, 
that  the  appellant,  Herman  Hulman,  recovered  a  judgment 
in  the  JSklontgomery  Circuit  Court,  on  the  16th  day  of  De- 
cember, 1884,  for  the  sum  of  four  hundred  and  sixty-seven 
dollars,  against  Howard  Wilcox.  On  the  24th  day  of  Decem- 
ber, in  the  same  year,  he  sued  out  an  execution  on  said  judg- 
ment, which  came  into  the  hands  of  the  appellee  Alexander 
Harper,  as  the  sheriff  of  said  county,  on  the  same  day  ;  said 
sheriff  failed  to  levy  said  execution,  and  permitted  it  to  die 
in  his  hands.  On  the  27th  day  of  June,  1885,  the  appellant 
sued  out  another  execution  on  said  judgment,  which  also 
came  to  the  hands  of  the  appellee  Alexander  Harper^  as 
such  sheriff,  which  he  failed  to  levy,  and  he  permitted  this 
writ  also  to  die  in  his  hands.  No  part  of  the  said  judgment 
has  ever  been  paid. 

While  said  appellee  held  said  writs  he  demanded  of  the 
execution  defendant,  Howard  Wilcox,  property  to  satisfy 
the  same,  but  was  informed  by  said  debtor  that  he  had  no 
property  whatever,  and  that  the  property  which  was  being^ 
used  by  the  said  Wilcox  and  his  partner  in  the  saloon  busi- 
ness was  the  property  of  Lydia  Wilcox,  the  wife  of  the  said 
Howard,  and  his  partner  ;  he  was  informed,  however,  by  the 
appellant,  during  the  life  of  said  executions,  that  the  undi- 
vided one-half  of  said  property  was  owned  by  the  said  How- 
ard Wilcox,  and  the  same  was  pointed  out  by  the  appellant 
as  subject  to  execution.  Howard  Wilcox,  during  all  said 
time,  was  a  resident  householder  of  Montgomery  county,. 
Indiana,  and  during  all  said  time  was  the  owner  of  the  un- 
divided one-half  of  said  property,  the  same  being  owned  by 
him  and  another  as  partners  in  carrying  on  the  saloon  busi- 
ness, said  property  consisting  of  billiard  and  pool  tables,  safe, 
ice-box,  side-bar,  bar-glasses,  decanters,  stoves,  tables,  desk, 
pictures  and  furniture.     The  interest  of  said  Howard  Wil- 
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COX  during  all  said  time  was  worth  five  hundred  dollars, 
and  no  more,  and  this  was  all  the  property  owned  by  him. 
Howard  Wilcox  at  all  times  disclaimed  the  ownership  of  said 
property,  and  the  appellee  Harper  had  no  personal  knowl- 
edge of  the  fact  that  he  was  the  owner  of  the  same  at  the 
time  he  held  either  of  said  executions. 

Upon  these  facts  the  court  stated  as  conclusions  of  law  that 
said  appellee  and  the  sureties  on  his  official  bond  were  not 
liable  to  the  appellant  for  failure  to  levy  said  executions,  and 
the  appellant  excepted.  He  appeals  to  this  court,  and  as- 
signs as  error : 

First,  That  the  circuit  court  erred  in  its  conclusions  of 
law  upon  the  facts  above  stated. 

Second.  That  the  court  erred  in  overruling  the  appellant's 
demurrer  to  the  second  and  third  paragraphs  of  the  appel- 
lees* answer. 

It  is  earnestly  contended  by  the  appellant  that  it  was  the 
duty  of  the  sheriff  to  levy  the  execution  in  his  hands  upon 
the  property  of  the  execution  debtor,  regardless  of  the  ques- 
tion as  to  whether  it  exceeded  the  amount  exempt  from  ex- 
ecution. While,  on  the  other  hand,  it  is  contended  by  the 
appellees  th^t  unless  such  debtor  was  the  owner  of  property 
exceeding  in  value  the  amount  exempt  by  law  from  levy  and 
sale,  he  was  insolvent,  and  that  such  insolvency  consti- 
tuted a  legal  excuse  for  making  no  levy. 

The  case  of  State,  ex  reL,  v.  Neff,  74  Ind.  146,  was  an  ac- 
tion on  a  constable's  bond  for  failure  to  levy  an  execution. 
It  was  held  in  that  case  that  a  general  plea  of  the  insolvency 
of  the  execution  debtor  was  a  bar  to  the  action.  The  ques- 
tion, therefore,  is,  when  is  a  debtor  in  legal  contemplation  in- 
solvent ? 

A  debtor  who  has  no  property  subject  to  execution  is  in- 
solvent. Dick  V.  Hittf  82  Ind.  92 ;  Simpkins  v.  Smithy  94 
Ind.  470 ;  Williams  v.  Osborne,  95  Ind.  347  ;  Williams  v. 
Osbon,  75  Ind.  280. 

While  it  is  true  that  the  right  to  claim  property  as  exempt 
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from  execution  is  the  personal  privilege  of  the  debtor,  as 
such  exemption  is  for  his  benefit,  the  law  presumes  that  he 
will  make  such  claim.  Campbell  v.  Ootdd,  17  Ind.  133; 
William8  v.  Oabon^  supra. 

It  has  been  held  repeatedly  by  this  court  that  where  a 
debtor  owns  less  property  than  he  is  entitled  to  claim  as  ex- 
empt from  execution,  such  property  is  not  subject  to  levy, 
and  an  execution  does  not  become  a  lien  upon  it,  and  that  he 
may  sell  the  same,  or  make  such  disposition  thereof  as  he 
may  choose,  even  while  the  execution  remains  in  the  hands 
of  an  officer.-  Durbin  v.  Haines,  99  Ind.  463 ;  Taylor  v. 
Duesterberg,  109  Ind.  165;  Barnard  v.  Brown,  112  Ind.  63. 

The  command  of  an  execution,  for  the  collection  of  a  debt, 
is  that  the  sheriff  shall  levy  the  same  of  the  property  of  the 
execution  debtor  subject  to  execution.  B.  S.  1881,  section 
682. 

We  think  it  follows  from  the  authorities  here  cited,  that 
where  the  execution  debtor's  property  does  not  exceed  the 
amount  allowed  by  law  as  exempt  from  execution,  the 
sheriff  is  not  required  to  make  a  levy  upon  such  property. 
Indeed,  he  could  not  do  so  without  exceeding  the  commands 
of  his  writ.  It  is  true  that  he  would  be  liable  to  nominal 
damages  for  failing  to  return  the  execution  within  the  time 
therein  specified,  but  for  a  failure  to  levy  upon  property  upon 
which  his  execution  was  not  a  lien,  we  are  of  the  opinion 
that  he  is  not  liable. 

It  is  claimed  by  the  appellant  that  as  it  does  not  appear 
from  the  special  finding  that  the  judgment  upon  which  the 
execution  in  this  case  issued  was  rendered  upon  a  contract, 
we  must  presume  that  it  was  rendered  for  a  tort. 

We  are  not  inclined  to  adopt  this  view.  It  was  for  the 
appellant  to  make  out  his  case.  When  it  was  shown  that  the 
property  of  the  execution  defendant  did  not  exceed  six  hun- 
dred dollars  in  value,  we  think  it  should  have  been  shown  by 
the  appellant,  if  he  desired  to  show  a  liability  on  the  part 
of  the  sheriff,  that  the  judgment  was  rendered  in  an  action 
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not  sounding  in  contract.  The  sheriff  is  presumed  to  have 
done  his  duty^  and  the  burden  rested  upon  the  appellant  to 
remove  such  presumption  by  proper  proof. 

What  we  have  said  here  also  disposes  of  the  second  as- 
signment of  error^  as  the  answers  set  up  the  same  matters 
here  discussed. 

There  is  no  error  in  the  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed. 

Judgment  afiSrmed. 

FUed  Sept.  17, 1889. 


No.  13,756. 

Freed  v.  Mills. 

OaHTRA.cr. — InoompleU  InstrumenL — AvermerU  </  Extrinsic  Phcto.— Jonah 
Freed  execnt^  an  instrument  of  this  tenor :  "  This  is  to  certify  that  I 
have  this  day  received  a  deed  from  Richard  Mills  and  wife  for  certain  real 
estate,  in  consideration  of  which  I  am  to  apply  the  payment  thereof  to  a 
note  that  Henry  G.  Smith  holds  against  Richard  Mills,  Peter  Linn,  D. 
F.  Linn  and  Jonah  Freed,  for  three  hundred  and  seventy-five  dollars." 

JSeldf  in  an  action  hy  Mills  against  Freed,  that  this  instrument  is  not,  on 
its  face,  a  complete  and  enforceable  contract,  and  to  authorize  a  recov- 
ery extrinsic  facts,  giving  it  a  legal  effect,  must  be  averred. 

From  the  Lawrence  Circuit  Court. 

O,  W.  Friedley,  J.  Giles  and  B,  8.  Lowe,  for  appellant. 
8»  B.  Voylea  and  H,  Morris,  for  appellee. 

Elliott,  C.  J. — The  second  and  third  paragraphs  of  the 
appellee's  complaint  are  founded  on  the  following  instru- 
ment, VIZ  :  "  This  is  to  certify  that  I  have  this  day  received 
a  deed  from  Richard  Mills  and  wife  for  certain  real  estate, 
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ID  consideration  of  which  I  am  to  apply  the  payment  thereof 
to  a  note  that  Henry  G.  Smith  holds  against  Richard  Mills^ 
Peter  Linn^  D.  F.  Linn  and  Jonah  Freed,  for  three  hun- 
dred and  seventy-five  dollars,  and  interest. 

(Signed)  "  Jonah  Freed/' 

In  both  of  the  paragraphs  mentioned  it  is  alleged  that  the 
appellee  was  indebted  to  the  appellant  in  the  sum  of  $375, 
and  that  the  indebtedness  was  evidenced  by  a  promissory 
note  executed  by  the  appellee  as  principal,  and  the  other 
makers  of  the  note  as  sureties ;  that  the  appellant  did  not 
pay  the  note,  and  the  appellee  was  compelled  to  pay  it. 

The  third  paragraph  of  the  complaint  contains,  in  addi- 
tion to  the  statements  we  have  summarized,  the  following: 
That  the  parties  entered  into  an  agreement  wherein  it  was 
stipulated  that  Mills  should  convey  the  land  to  Freed,  in 
consideration  that  Freed  would  thereafter  pay  the  note  exe- 
cuted to  Henry  G.  Smith  by  Mills  and  his  sureties,  and  that 
Freed  received  a  deed  and  took  possession  of  the  land. 

It  will  be  observed  that  neither  of  the  paragraphs  of  the 
complaint  avers  that  there  was  any  mistake  in  reducing  the 
agreement  to  writing,  nor  does  either  of  them  aver  that  the 
written  instrument  is  not  full  and  complete.  We  must^ 
therefore,  assume  that  the  writing  contains  the  contract  of 
the  parties,  unless  we  find  from  an  inspection  that  it  is  in- 
complete. If  it  is  a  complete  contract,  then  it  must  be 
deemed  the  sole  repository  of  the  agreement  between  the 
parties,  in  which  all  preceding  oral  negotiations  and  agree- 
ments are  merged.  If  it  is  not  a  complete  and  enforceable 
contract,  then  there  can  be  no  recovery  upon  it  without  the 
aid  of  extrinsic  facts  giving  it  a  legal  effect  and  vitality. 

It  is  our  judgment  that  the  written  instrument  is  not,  on 
its  face,  a  complete  and  enforceable  one.  There  is  no  un- 
dertaking on  the  part  of  Freed  to  pay  the  note  executed  to 
Smith.  He  does  not  agree  that  he  will  pay  the  note,  but 
that  "  he  will  apply  the  payment  thereof  to  a  note  that 
Henry  G.  Smith  holds."     Granting,  for  the  present,  that  the 
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language  employed  binds  the  appellant  to  apply  the  value 
of  the  land  to  the  payment  of  the  note,  he  will  not  be  liable 
unless  the  value  of  the  land  is  directly  averred  as  a  travers- 
able fact.  The  word  "  apply  '*  precludes  the  conclusion  that 
there  was  a  direct  or  absolute  promise  to  pay  the  note.  The 
utmost  that  can  be  conceded  the  appellee  is  that  the  writing 
binds  the  appellant  to  apply  the  value  of  the  land  to  the  pay- 
ment of  the  note  described  in  the  instrument.  There  are,  at 
all  events,  no  words  binding  the  appellant  to  pay  off  the 
note,  nor  are  there  words  of  assumption.  If  liable  at  all 
upon  the  face  of  the  writing  he  is  liable  because  he  has  not 
made  the  application  of  the  value  of  the  land,  and  not  upon 
any  agreement  assuming  the  payment  of  the  note.  Even 
upon  the  concession  we  have  provisionally  made,  there  can 
be  no  recovery  upon  the  theory  embodied  in  the  complaint, 
for  that  treats  the  writing  as  binding  the  appellant  to  pay 
the  note  executed  by  the  appellee  and  his  sureties. 

But  it  is  evident;  that  the  contract  is  not  perfect  in  itself, 
for  to  give  the  words  their  ordinary  meaning  would  leave 
the  writing  without  effect.  Taking  the  words  of  the  writing, 
the  promise  of  the  appellee  is  "  to  apply  the  payment  thereof 
to  the  payment  of  a  note  Henry  G.  Smith  holds,"  and  these 
words  in  themselves  can  have  no  force,  since  it  is  obvious 
that  the  appellant  could  not  apply  the  payment  to  the  note, 
although  he  might  so  apply  the  value  of  the  land  or  the  con- 
sideration agreed  to  be  paid  for  it.  Doubtless  extrinsic  facts 
may  be  averred  which  will  give  force  to  the  contract,  but 
without  them  it  is  ineffective. 

As  both  the  second  and  third  paragraphs  of  the  complaint 
were  separately  demurred  to,  and  as  they  are  insufficient,  it 
is  unnecessary  to  consider  the  question  of  the  sufficiency  of 
the  answers.  « 

Judgment  reversed. 

FUed  Sept  18, 1889. 
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No.  13,792. 

The  Continental  Insurance  Company  v.  Munns. 

Iksitrancb. — Sale  af  Inavred  Property, — Amgiimeni  of  Poliey. — ^Upon  a  sale 
and  transfer  of  property  covered  by  a  policy  of  insurance,  and  an  as- 
signment of  the  policy  to  the  purchaser,  duly  assented  to' by  the  insur- 
ance company,  a  new  and  original  contract  of  indemnity  arises  betweea 
the  company  and  the  assignee,  which  the  latter  may  enforce  without- 
regard  to  what  may  have  occurred  prior  to  the  assignment. 

Same. — Encumbrances. — Forfeiture  by  Amgnor, — RiglUs  of  Assignee, — ^Where- 
the  owner  of  insured  property  mortgages  it,  without  notice  to  the  insurer 
and  in  violation  of  a  condition  in  the  policy,  after  which  he  sells  the 
property  and  assigns  the  policy  to  the  purchaser,  who  obtains  the  assent 
of  the  insurer  to  the  assignment,  the  latter  at  the  time  of  giving  its  as- 
sent having  no  actual  knowledge  of  the  mortgage,  the  insurer  can  not  set 
up  the  previous  forfeiture  by  the  assignor  to  defeat  an  action  by  the  as- 
signee. 

Sams. — Inquiry  as  to  Eneumbranees, — An  applicant  for  insurance  is  not 
bound,  unless  inquired  of,  to  disclose  whether  or  not  the  property  in- 
sured is  encumbered. 

From  the  Montgomery  Circuit  Court. 

J5.  Crane  and  A.  B,  Anderson,  for  appellant. 
H,  H.  Doohterman,  for  appellee. 

Mitchell,  J.4-This  is  an  appeal  from  a  judgment  ren- 
dered by  the  Montgomery  Circuit  Court  in  favor  of  William 
Munns  against  the  Continental  Insurance  Company.  The 
questions  for  decision  arise  upon  the  following  facts :  On 
January  17th,  1883,  the  insurance  company  above  named  de- 
livered to  John  Bittle  a  policy  of  insurance,  by  which  it  in- 
sured his  dwelling-house  and  its  contents,  consisting  of  house- 
hold furniture,  etc.,  his  barn,  shed  and  granary,  and  their 
contents,  severally,  consisting  of  farming  utensils,  wagons^ 
carriages,  grain,  horses,  etc.,  for  a  period  of  five  years  for  a 
gross  premium  of  $37. 

At  the  time  the  policy  was  issued  Bittle  owned  the  farm 
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upon  which  the  several  buildings  insured  were  situate,  and 
the  personal  property  covered  by  the  policy  was  in  the  build- 
ings therein  described^  the  insurance  being  apportioned  in 
specified  sums  upon  the  several  buildings  and  the  property 
therein  situate. 

The  policy  contained  a  stipulation  of  the  following  pur- 
port :  "  If  the  applicant  shall  mortgage,  or  otherwise  en- 
cumber the  property  hereby  insured,  without  notice  to  and 
consent  of  the  company  endorsed  hereon,  this  policy  shall 
become  null  and  void."  On  the  27th  day  of  June,  1885, 
Bittle^  without  notice  to  the  company,  and  without  its  knowl- 
edge or  consent,  mortgaged  the  farm  upon  which  the  house, 
barn  and  other  buildings  insured  were  situate,  to  the  Prov- 
ident Life  and  Trust  Company  of  Philadelphia,  to  secure  a 
loan  of  $5,000.  In  the  month  of  September  following,  he 
sold  and  conveyed  the  land,  with  the  buildings  thereon,  to 
William  Munns,  for  the  consideration  of  $12,000,  and  in  a 
few  days  thereafter,  without  any  new  consideration,  trans- 
ferred the  policy  of  insurance  to  the  purchaser.  The  latter 
soon  afterwards  presented  the  policy  to  the  company's  gen- 
eral superintendent,  who  endorsed  its  consent  thereon  that 
the.  policy  might  be  assigned  to  the  purchaser,  subject  to  all 
the  terms  and  conditions  mentioned  or  referred  to  therein. 
The  company  had  no  notice  or  knowledge  of  the  existence 
of  the  mortgage  at  the  time  it  gave  its  consent  to  the  transfer 
of  the  policy.  On  July  27th,  1886,  the  barn,  shed  and  granary, 
and  their  contents,  were  consumed  by  fire,  entailing  a  loss 
amounting  to  $1,700.  Aft«r  the  destruction  of  the  property, 
the  company  learned  of  the  mortgage  executed  by  Bittle, 
when  it  refused  payment  of  the  loss,  on  the  ground  that 
placing  the  encumbrance  above  mentioned  on  the  property 
was  a  violation  of  the  condition  of  the  policy,  which  ren- 
dered it  null  and  void. 

Whether  the  judgment  shall  be  affirmed  or  reversed  de- 
pends upon  whether  or  not  the  company  can  avail  itself  of 
the  default  of  Bittle  in  an  action  on  the  policy  by  the  plain- 
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tiff.  It  must  be  assumed^  as  a  matter  of  course,  that  the  latter, 
when  he  purchased  the  farm  and  took  an  assignment  of  the 
insurance  policy,  had  knowledge  of  the  mortgage  on  the  land, 
and  of  the  condition  relating  to  encumbrances  in  the  policy. 

Imputing  to  him  knowledge  of  these  facts,  the  question 
remains,  did  he  take  the  policy  strictly  as  assignee,  subject 
to  all  the  infirmities,  defences,  or  any  forfeiture  which  the 
laches  or  default  of  the  assignor  may  have  imposed  upon  it? 
or  did  the  assignment,  with  the  consent  of  the  company, 
constitute  the  policy  in  effect  a  new  and  original  contract  be- 
tween the  latter  and  the  assignee,  unaffected  by  any  previ- 
ous forfeiture  that  may  have  occurred  ?  If  the  transfer  of 
the  policy  simply  substituted  the  assignee  to  the  rights  which 
the  assignor  then  had  in  the  contract,  it  may  well  be  said 
that  if  the  latter  had  no  rights  by  reason  of  the  forfeiture 
which  occurred  prior  to  the  assignment,  the  mere  transfer 
conferred  no  new  rights  on  the  assignee.  If,  on  the  other 
hand,  the  assignment  of  the  policy,  with  the  assent  of  the 
company,  constitutes  a  new,  original  and  independent  con- 
tract between  the  assignee  and  the  insurer,  then  it  is  quite 
clear  that  no  act  of  forfeiture  committed  by  the  assignor  be- 
fore the  sale,  assignment  and  consent  is  available  against  the 
policy  in  the  hands  of  the  purchaser  newly  insured. 

A  contract  of  insurance  is  purely  a  personal  engagement, 
by  which  the  insurer,  for  a  consideration  paid,  agrees  to  in- 
demnify the  person  insured  against  loss  arising  from  damage 
to  his  property  by  fire.  The  contract  appertains  to  the  per- 
son with  whom  it  is  made,  and  does  not  run  with  the  prop- 
erty insured.  Nordyke  &  Marmon  Co,  v.  Geryj  112  Ind. 
535  (5  Am.  St.  Rep.  27) ;  Oummings  v.  CheshirCy  etc.,  Ins. 
Co.,  55  N.  H.  457. 

It  is  abundantly  settled  that  upon  a  sale  and  transfer  of 
property  covered  by  a  policy  of  insurance,  and  an  assign- 
ment of  the  policy  to  the  purchaser,  duly  assented  to  by  the 
company,  a  new  and  original  contract  of  indemnity  arises 
between  the  insurance  company  and  the  assignee,  which  the 
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latter  may  enforce  without  regard  to  what  may  have  occur- 
red prior  to  the  assignment.  The  policy,  it  is  said,  in  such 
a  case,  expires  with  the  transfer  of  the  estate,  so  far  as  it  re- 
lates to  the  original  holder,  but  the  assignment  and  assent, 
of  the  company  thereto  constitute  an  independent  contract 
with  the  purchaser  and  assignee,  the  same  in  effect  as  if  the 
policy  had  been  reissued  to  him  upon  the  terms  and  condi* 
tions  therein  expressed.  Wilson  v.  Hill,  3  Mete.  66 ;  Fogg 
V.  Middlesex,  etc.,  Ins.  Co.,  10  Cush.  337 ;  Flanagan  v. 
Camden^  etc.,  Ins.  Co.,  1  Dutch.  (N.  J.)  606 ;  Oummings  v. 
Cheshire,  etc.y  Ins.  Co.,  55  N.  H.  457  }  Steen  v.  Niagara,  etc., 
Ins.  do.,  89  N.  Y.  315  ;  Shearman  v.  Niagara,  etc.,  Ins.  Go.y 
46  N.  Y.  526 ;  Hooper  v.  Hudson  River,  etc.,  Ins.  Co.,  17  N. 
Y.  424 ;  Mis  v.  Coimcil  Bluffs  Ins.  Co.,  64  Iowa,  507  ;  Wood 
Insurance,  sections  110,  366. 

Where  an  estate  is  sold  and  the  policy  transferred  to  the 
purchaser,  and  upon  notice  to  the  insurer  he  assents  to  it,  a 
new  and  original  contract  of  indemnity  arises  to  the  assignee, 
which  he  may  enforce  in  his  own  name.  The  policy  in  such 
case  expires  with  the  transfer  of  the  title  to  the  estate,  but 
the  assent  of  the  insurer  to  the  assignment  of  the  policy  con- 
stitutes a  new  contract.  Pratt  v.  ^ew  York,  etc.,  Ins.  Co.,  64 
Barb.  589  •  Flanders  Fire  Ins.,  412,484 ;  Foster  v.  Equitable, 
etc.,  Ins.  Co.,  2  Gray,  216. 

Aside  from  the  prohibitory  clause,  policies  of  insurance, 
prior  to  any  loss,  are  not,  in  their  nature,  assignable  from 
one  person  to  another  without  the  express  consent  of  the  in- 
surance company  issuing  them.  They  are  therefore  subject 
to  the  common-law  rule,  the  effect  of  which  is,  that  where 
the  assignee  of  a  contract  gives  notice  of  the  assignment 
to  the  other  party  to  the  instrument,  and  the  latter  as- 
sents to  it,  the  transaction  constitutes  a  new  engagement 
between  one  of  the  parties  to  the  contract  and  the  as- 
signee of  the  other,  the  terms  of  which  are  regulated  and 
fixed  by  the  original  contraet.  Fogg  v.  Middlesex,  etc.,  Ins., 
^OL.  120.- 
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Cb.,  supra;  Wilson  v.  Hill,  supra;  Hooper  v.  Hudson  River, 
etCy  Ins.  Co.,  supra  ;  Flanders  Insurance^  484. 

In  order  that  a  policy  of  insarance  may  be  effectual,  the 
insured  must  have  an  interest  in  the  property  covered  by  the 
contract  of  insurance,  not  only  when  the  contract  is  entered 
into,  but  when  the  loss  occurs.  If  the  interest  in  the  prop- 
erty and  the  interest  in  the  policy  become  separated,  the  op- 
oration  of  the  policy  becomes  suspended,  and  if  a  loss  occurs 
while  the  policy  is  thus  suspended,  no  recovery  can  be  had. 
An  assignment  of  an  insurance  policy  without  a  transfer  of 
the  property  insured,  would  be  an  idle  ceremony  so  far  as 
transferring  to  the  assignee  any  beneficial  interest  in  the  con- 
tract. On  the  other  hand,  the  transfer  of  the  property  in- 
sured suspends  the  operation  of  the  policy,  which  becomes 
inoperative  for  want  of  a  subject-matter  to  act  upon,  until 
by  the  assignment  and  assent  of  the  company  a  new  contract 
of  insurance,  embodying  the  same  terms  and  conditions  as 
the  old,  arises  between  the  latter  and  the  purchaser.  The 
contract  of  insurance  thus  consummated  arises  directly  be- 
tween the  purchaser  and  the  insurance  company,  to  all  in- 
tents and  purposes  the  same  as  if  a  new  policy  had  been  issued 
<'rabracing  the  terms  of  the  old;  In  such  a  case  no  defence 
predicated  on  supposed  violations  of  the  conditions  of  the 
policy  by  the  assignor  will  be  available  against  the  assignee. 
Until  the  latter  himself  does  some  act,  or  permits  a  condi- 
tion of  things  to  exist  in  violation  of  the  terms  of  the  policy, 
he  is  not  in  default.  Ellis  v.  State  Ins.  Co.,  68  Iowa,  578 
(56  Am.  R.  865),  and  Insurance  Co.  v.  Garland,  108  111.  220, 
are  not  opposed  to  the  conclusions  above  stated. 

The  case  first  cited  involved  a  policy  which  contained  a 
provision  that  "  if  the  title  of  the  property  is  *  *  *  en- 
cumbered *  *  this  policy  shall  be  void."  At  the  time  the 
j)olicy  was  assigned  there  was  a  mortgage,  on  the  property 
which  remained  upon  it  until  after  the  loss.  This  condition, 
as  the  court  well  says,  pertained  to  the  character  of  the  risk 
as  it  then  was  or  should  thereafter  be,  and  when  the  assignee 
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became  a  party  to  the  condition  he  virtually  agreed  that  if 
there  was  then  or  should  thereafter  be  an  encumbrance  on 
the  property;  he  should  not  in  case  of  loss  be  entitled  to  re- 
cover. 

The  contract  provided  against  subsisting  encumbrances  as 
fully  as  it  did  against  those  which  might  be  made  thereafler, 
and  the  gist  of  the  defence  which  the  court  sustained  was 
that  the  eueumbrance  was  allowed  to  remain.  The  court 
fully  recognized  the  doctrine  of  its  former  decisions,  which 
hold  that  an  assignment  of  a  policy  with  the  assent  of  the 
insurance  company  creates  a  new  contract,  and  that  the  as- 
signee is  not  affected  by  the  acts  of  the  assignor. 

The  other  case  relied  upon  was  predicated  upon  a  policy 
which  contained  a  stipulation  to  the  effect  that  if  "  the  as- 
sured shall  allow  the  buildings  herein  insured  to  become 
vacant  or  unoccupied,  and  so  remain,  *  *  *  this  policy  shall 
become  void."  It  was  properly  held  that  this  provision  was 
imported  into  the  new  contract,  and  became  a  present  agree- 
ment with  the  assignee,  and  that  as  he  permitted  the  premises 
to  remain  unoccupied  the  company  had  the  right  to  avoid  the 
policy  because  he  had  violated  his  agreement.  The  distinc- 
tion between  the  cases  relied  on  and  the  present  case  is  ob- 
vious. In  those  cases  the  defences  were  not  predicated  upon 
acts  or  defaults  of  the  vendor,  but  upon  violations  of  the 
terms  of  the  policy  by  the  vendee  himself.  The  policy  in- 
volved in  the  present  case  contained  no  provision  against  sub- 
sisting encumbrances.  Future  encumbrances  alone  were  re- 
ferred to,  and  the  established  rule  is  that  conditions  which 
create  forfeitures  will  not  be  extended  by  construction. 
Northwesterny  etc..  Ins,  Go.  v.  Hazelett,  105  Ind.  212;  Sym- 
onds  V.  NorthwesterUy  etc.,  Ins.  Co.^  23  Minn.  491. 

There  is  no  pretence  that  the  assignee  made  any  misrep- 
resentation concerning  the  condition  of  the  risk  at  the  time 
the  company  gave  its  assent  to  the  assignment.  The  rule  ap- 
plicable is  that  a  failure  or  neglect  on  the  part  of  the  insured 
to  make  known  facts  which  the  insurer  may  regard  as  ma- 
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terial  to  the  risk,  is  not  a  breach  of  a  condition  in  the  policy, 
avoiding  it  in  case  of  any  omission  to  make  known  every 
fact  material  thereto,  because  the  insured  has  a  right  to  sup- 
pose that  the  insurer  will  make  proper  inquiries  concerning 
all  facts  except  such  as  are  supposed  to  be  known,  or  are  re- 
garded as  immaterial.  Short  v.  Home  Ins,  Co.,  90  N.  Y. 
16 ;  Burritt  v.  Saratoga,  etc.,  Iris.  Co.,  5  Hill,  188;  Clark  y. 
Manufacturers*  Ins.  Co.,  8  How.  235. 

In  the  case  last  cited  the  court  said  :  '^As  to  the  ordinary 
risks  connected  with  the  property  insured,  if  no  representa- 
tions whatever  are  asked  or  given,  the  insurer  must,  as  be- 
fore remarked,  be  supposed  to  assume  them ;  and^  if  be  acts 
without  inquiry  anywhere  concerning  them,  seems  quite  as 
negligent  as  the  insured,  who  is  silent  when  not  requested  to 
speak." 

An  applicant  for  insurance  is  not  bound,  unless  inquired 
of,  to  disclose  whether  or  not  the  property  insured  is  en- 
cumbered. As  the  public  records  usually  give  information 
in  reference  to  such  matters,  he  may  assume  that  the  insurer 
knew  of  any  existing  encumbrances,  or  deemed  it  immaterial 
whether  or  not  the  property  was  encumbered. 

These  conclusions  lead  to  an  affirmance  of  the  judgments 
Judgment  affirmed^  with  cosM.  )ll-^  Av^ 

Filed  Sept  17, 1889. 
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No.  13,m 

Levy  bt  al.  v.  Chittenden  et  al. 

^UULDma-^AmendmenL^Chatid  M(^tgag€.--Or^^  a  com- 

plaint seeks  to  set  aside  chattel  mortgages  and  subject  the  mortgaged 
property  to  sale  to  pay  judgments  held  by  the  plaintiff  against  the  mort^ 
gagoFy  an  amendment  to  the  effect  that  the  mortgagor  had  been  permitr 
ted  to  retain  possession  of  the  property  and  dispose  of  a  part  of  the  same^ 
does  not  change  the  cause  of  action,  and  it  is  not  error  to  allow  such 
amendment  to  be  made  after  the  evidence  is  heard,  in  order  to  conform 
the  complaint  thereto. 

Chattei.  Mortoaoe. — FraucL — Salisftuiion.— Theory  ofAdlion, — JudgmerU, — 
Where  the  gravamen  of  an  action  by  creditors  is  fraud  in  the  ezecation 
of  chattel  mortgages  by  the  debtor,  a  judgment  for  the  plaintiffs  order- 
ing the  mortgaged  property  to  be  sold  in  satisfaction  of  their  claims, 
solely  on  the  theory  that  the  mortgages  have  been  satisfied  by  the  pay- 
ment of  the  indebtedness  which  they  were  given  to  secure,  is  not  author- 
ized. 

8am£. — Sale. — AppraiBemenL — In  such  case,  fraud  not  being  found,  it  is  er- 
ror to  order  the  mortgaged  property  to  be  sold  without  relief  from  valu- 
ation and  appraisement  laws. 

Finding. — Power  af  CcvH  to  Change  after  Entering  of  JReeordL — After  a  find- 
ing has  been  announced  and  entered  of  record  the  power  of  the  court 
over  it  is  at  an  end,  except  that  it  may  at  any  time  before  the  close  of 
the  term  at  which  judgment  is  rendered  grant  a  new  trial. 

Same. — Outnuier  <^. — Barmksa  Modification. — All  findings,  which  are  not 
technically  special  findings,  are  regarded  as  general  findings ;  and  where 
facts  are  stated,  an  erroneous  modification  thereof  on  the  motion  of  a 
party  is  harmless. 

From  the  Elkhart  Circuit  Court. 

/.  H.  Baker,  J,  JET.  DefreeSy  Jr.,  and  F.  E.  Bakery  for  ap- 
pellants. 

/.  M,   Vanfleety  for  appellees.   • 

BebeshibE;  J. — This  was  an  action  brought  by  the  ap- 
pellees^ who  were  creditors  of  the  appellant  Fanny  Levy, 
to  subject  to  sale  certain  personal  property  in  payment  and 
satisfaction  of  certain  judgments  which  they  held  against  the 
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said  appellant.  Judgment  was  rendered  in  the  court  below 
for  the  appellees^  and  the  appellants  appeal  and  assign  error. 
In  the  complaint,  as  originally  filed,  it  was  alleged  that  the 
said  appellant  executed  a  mortgage  upon  said  property  to 
her  co-appellant,  Joseph  Shackman,  on  the  16th  day  of  Sep- 
tember, 1884,  to  secure  a  pretended  indebtedness,  in  the  sum 
of  f  1,850;  and  to  her  co-appellant,  Jacob  Goldberg,  on  the 
same  day,  a  mortgage  on  said  property  to  secure  a  pretended 
indebtedness,  in  the  sum  of  $750 ;  and  that  on  the  16th  day 
of  March,  1885,  without  foreclosure,  the  said  personal  prop- 
erty was  sold  to  the  appellant,  Morris  Herman,  for  the  sum 
of  $1,200,  who  was  a  purchaser  with  notice,  and  that  the 
money  paid  was  furnished  by  the  appellant  Fanny,  and  was 
received  and  appropriated  by  the  said  appellant  Shackman. 
The  complaint  contained  other  necessary  and  usual  allega- 
tions found  in  a  creditor's  bill. 

The  appellants  filed  but  one  paragraph  of  answer,  which 
was  a  general  denial. 

At  the  May  term  of  the  court  the  case  was  tried  by  the 
court,  and  continued  under  advisement. 

On  the  31st  day  of  the  October  term,  of  the  same  year, 
the  appellees  moved  the  court  for  leave  to  file  an  amend- 
ment to  their  complaint  in  the  words  following  :  "That  said 
mortgagor  was  left  in  possession  of  said  goods,  with  the  right 
to  dispose  of  the  same,  and  that  she  did  sell  and  dispose  of 
four  thousand  dollars  worth  of  said  goods,  and  did  receive 
more  than  enough  money  to  have  paid  and  satisfied  said 
mortgages  before  said  mortgagees  took  possession  of  or  sold 
said  goods.''  The  application  for  leave  to  make  the  amend- 
ment was  supported  by  the  following  affidavit,  omitting  the 
formal  parts : 

"  Come  now  the  plaintiffs  and  move  the  court  for  permis- 
sion  to  make  the  following  amendment" — [here  the  proposed 
amendment  is  copied,  which  is  the  same  as  set  out  above.] 
'^  They  ask  to  be  allowed  to  make  the  amendment  in  order  to 
make  the  pleadings  conform  to  the  proof  already  heard;  they 
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show  that  they  are  all  non-residents,  and  were  compelled  to 
rely,  and  did  rely,  wholly  on  their  attorney,  J.  M.  Vanfleet, 
to  look  up  the  &cts  as  well  as  the  law  in  these  matters,  and 
that  neither  they  nor  he  knew  or  had  any  means  of  discov- 
ering that  enough  goods  had  been  sold  by  said  mortgagor  to 
pay  said  mortgages  until  the  same  was  developed  on  the  trial 
by  the  evidence  ;  and  they  now  aver  that  in  their  opinion  the 
evidence  already  heard  shows  the  truth  of  the  allegations  set 
forth  in  said  proposed  amendment,  and  that  the  same  is 
necessary  in  order  to  allow  justice  to  be  done  in  this  action/' 

The  affidavit  is  verified  by  the  attorney  for  the  appellees, 
the  appellants  not  being  present  in  court.  The  appellants 
made  no  counter  showing. 

The  court  sustained  the  application,  and  allowed  the 
amendment  to  be  made,  and  the  complaint  as  amended  was 
then  filed. 

The  appellants  did  not  ask  for  a  continuance,  or  for  time 
to  plead  further  because  of  the  amendment,  but  reserved  an 
exception,  which  is  properly  in  the  record. 

After  the  amendment  was  made,  the  case  was  continued  by 
the  court  on  its  own  motion,  and  held  under  advisement  un- 
til the  fifth  day  of  the  March  term,  1886,  on  which  day  a 
general  finding  was  announced  for  the  appellees,  a  personal 
judgment  rendered  against  the  appellants  Shackman  and 
Fanny  Levy,  without  relief  from  valuation  and  appraisement 
laws,  and  a  decree  for  the  sale  of  the  mortgaged  property. 

On  the  said  fifth  day  of  the  March  term,  and  after  said 
judgment  and  decree  was  rendered,  the  appellants  moved  the 
court  to  modify  the  same,  which  motion  was,  on  the  forty- 
third  day  of  said  term  of  said  court,  overruled,  and  they  re- 
served an  exception,  which  appears  properly  in  the  record. 
On  the  fortieth  day  of  said  term  of  said  court  the  appellees 
moved  the  court  to  modify  its  finding,  and  on  the  forty-third 
day  of  said  term  the  court  sustained  said  motion,  and  made 
the  following  record  entry  in  reference  thereto  :  *'And  the 
court   now  finds  that  all  the  material   allegations  of  the 
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amended  complaint  filed  on  the  thirty-second  judicial  day  of 
the  October  term,  1886,  of  said  court,  are  true  and  proven; 
that  the  mortgages  mentioned  in  the  amended  complaint  had 
been  paid  and  satisfied  before  the  sale  of  goods  thereon.  It 
is  therefore  ordered  and  adjudged  by  the  court  now  here  that 
the  finding  and  judgment  of  the  court  heretofore  mentioned 
herein  be  and  the  same  now  is  modified  and  changed,  so  as 
to  read  that  the  court  finds  for  the  plaintiffs  solely  on  the  al- 
legations that  the  mortgages  mentioned  in  the  complaint  had 
been  paid  and  satisfied  before  sale  of  goods  thereon/' 

To  the  modification  of  the  finding  as  ordered  by  the  court 
the  appellants  properly  reserved  an  exception. 

That  justice  may  be  done  between  the  parties,  our  code  is 
very  liberal  in  its  provisions  with  reference  to  amendments; 
and  the  nisi  prius  courts  are  given  a  wide  discretion  in  this 
regard. 

Before  entering  upon  the  trial  of  a  cause  the  trial  ^court 
may  grant  permission  to  the  parties  to  amend  their  pleadings 
to  almost  any  extent.  After  the  trial  is  entered  upon,  and 
even  after  the  cause  has  been  finally  submitted  to  the  court 
or  jury  trying  the  cause,  it  is  not  error  to  allow  amendments 
to  conform  the  pleadings  to  the  evidence,  where  there  is  no 
change  made  in  the  nature  of  the  cause  of  action  or  defence. 
Durham  v.  FechJieimery  67  Ind.  35  ;  Child  v.  Swaiuy  69  Ind. 
230 ;  Totim  of  Martinsville  v,  Shirley,  84  Ind.  546 ;  Darrell 
V.  HilligoBBy  etc^  O.  R.  Co.,  90  Ind.  264 ;  Burns  v.  FoXy  1 13 
Ind.  206. 

Unless  it  appears  afiBrmatively  that  the  opposite  party  is 
prejudiced  by  the  amendment,  the  judgment  will  not  be  re- 
versed because  thereof,  although  the  court  may .  have  erred 
in  allowing  the  amendment  to  be  made.  Hay  v.  State,  ex 
rely  58  Ind.  337  ;  Leib  v.  Buttericky  68  Ind.  199  ;  Judd  v. 
Smally  107  Ind.  398  ;  Durham  v.  Fechheimer,  supra ;  Child 
V.  Swainy  supra  ;  Town  of  Martinsville  v.  Shirley^  supra. 

But  this  court  has  always  held  that  it  is  error  to  allow  an 
amendment  to  the  pleadings,  which  changes  the  nature  of  the 
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cause  of  action  or  defence^  after  the  trial  has  been  concluded 
before  the  court  or  jury  trying  the  same.  Miles  v.  FawAorti, 
17  Ind.  245 ;  Proctor  v.  Owens,  18  Ind.  21 ;  Hoot  v.  Spade, 
20  Ind.  326;  Shropshire  v.  Kennedy,  84  Ind.  Ill ;  Buskirk 
Practice,  86. 

It  is  not  our  opinion  that  the  amendment  which  was  made 
to  the  complaint  changed  the  nature  of  the  cause  of  action, 
or  authorized  any  different  evidence  than  might  have  been 
introduced  under  the  original  complaint. 

The  original  complaint  was  in  the  nature  of  a  creditors' 
bill,  whereby  the  appellees  sought  to  set  aside  certain  mort- 
gages and  subject  the  mortgaged  property  to  sale  to  pay  cer- 
tain judgments  which  they  held  against  the  mortgagor. 

The  amendment  made  only  added  to  the  complaint  the 
averments  that  the  mortgagor  had  been  permitted  to  retain 
the  possession  of  the  property  and  allowed  to  dispose  of  a 
great  part  'of  it. 

These  were  mere  badges  of  fraud,  and,  as  we  think,  were 
provable  under  the  original  complaint ;  but  if  we  are  wrong 
as  to  this  last  proposition,  the  amendment  we  think  was  one 
within  the  sound  discretion  of  the  court. 

The  court  eri*ed  in  the  modification  of  its  finding. 

After  the  finding  was  announced  and  entered  of  record 
the  power  of  the  court  over  it  is  at  an  end,  except  that  it  may 
at  any  time  before  the  close  of  the  term  at  which  judgment 
is  rendered  grant  a  new  trial.  See  B.  S.  1881,  sections  560, 
551  and  552 ;   Wray  v.  Hill,  85  Ind.  546. 

But  the  appellants  were  not  injured,  as  will  appear  further 
on  in  this  opinion,  because  of  the  error  committed,  and, 
therefore,  the  error  will  not  work  a  reversal  of  the  judg- 
ment. The  appellees  having  been  instrumental  in  bringing 
about  the  erroneous  ruling  of  the  court,  they  can  in  no  way 
take  advantage  of  it,  nor  can  they  ask  the  court  to  ignore 
tiie  erroneous  proceedings,  but  they  are  bound  by  the  record 
as  made. 

The  finding  of  the  court  is  not  within  the  cause  of  action 
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stated  in  the  complaint.  The  gravamen  of  the  action  is 
fraud;  but  this  question  is  ignored  by  the  court,  and  it  is 
found  that  the  indebtedness  the  mortgages  were  executed  ti> 
secure  has  been  paid.  Where  the  facts  found  fail  to  show  a 
cause  of  action  such  as  is  stated  in  the  complaint,  the  plain- 
tiff can  not  recover.  Brovm  v.  Will^  103  Ind.  71  ;  ThoTnan 
V.  Dale,  86  Ind.  435. 

A  finding  which  is  not,  in  the  technical  sense  of  the  code, 
a  special  finding,  will  not  be  disregarded  because  it  specif- 
ically states  the  facts  found,  and  is  not  in  general  terms  a 
finding  for  the  plaintiff  or  defendant.  All  findings  which 
are  not  technically  special  findings  are  regarded  and  treated 
as  general  findings.  Conner  v.  Town  of  Marion,  112  Ind. 
517  ;  Lawaon  v.  Hilgenberg,  77  Ind.  221 ;  Powers  v.  Fletcher^ 
84  Ind.  154;  Steel  v.  Grigaby,  79  Ind.  184;  Bake  v.  Smiley, 
84  Ind.  212;  Downey  v.  Stai^,  ex  rel,  77  Ind.  87;  Wal- 
lace V.  Kirtley,  98  Ind.  485. 

To  prevent  injustice  being  done,  it  sometimes  happens  that 
the  court  is  compelled  t-o  state  the  &cts  in  its  general  finding. 
Suppose  a  meritorious  cause  of  action  fails  for  the  reason 
that  a  tender  or  demand  was  not  made  before  the  bringing 
of  the  action,  a  finding  generally  for  the  defendant,  as  against 
the  estoppel  created  by  the  record  would  at  least  give  the 
defendant  the  advantage  of  the  presumption,  in  a  future  ac- 
tion, that  the  questions  involved  had  been  once  adjudicated. 
See  Evans  v.  Schafer,  86  Ind.  135. 

The  court  erred  in  rendering  judgment  upon  the  finding, 
as  modified,  for  the  appellees.  The  motion  to  modify  the 
judgment  should  have  been  sustained. 

Even  if  the  appellees  had  been  entitled  to  a  judgment  for 
the  sale  of  the  mortgaged  chattels  after  the  payment  of  the 
indebtedness  secured  by  the  mortgages,  we  can  not  imagine 
upon  what  principle  a  personal  judgment  could  be  rendered 
against  the  appellant  Shackman,  nor  have  we  discovered  any 
authority  for  the  rendition  of  a  judgment  collectible  without 
relief  from  valuation  or  appraisement  laws. 
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The  statute  (section  743,  R.  8. 1881)  only  provides  for  the 
sale  of  property  fraudulently  conveyed  without  relief  from 
valuation  or  appraisement  laws. 

The  judgment  is  reversed^  with  costs. 

Filed  Sept.  18, 1889. 


Ko.  18,876. 

Harbison  v.  Manship. 

Blahder. — CkmphinL — Sufficiency  of, — A  complaint  for  slander  alleged  that 
the  defendant  spoke  ol  and  concerning  the  plaintiff  that  he  "  took  and 
drove  off  his  (meaning  defendant's)  docks  and  sold  them,  and  that  if  he 
(meaning  plaintiff)  was  so  mean  as  to  drive  his  (meaning  defendant's) 
docks  off  and  sell  them,  he  coold  have  them,"  which  charge  it  is  alleged 
was  false. 

Bdij  that  the  words  alleged  to  have  been  spoken  are  not  actionable  per  ae, 
and  that  in  the  absence  of  an  averment  of  extrinsic  facts  giving  them  a 
criminal  meaning,  the  complaint  is  bad,  even  after  verdict. 

From  the  Hamilton  Circuit  Court. 

W.  8.  Christian  and  /.  W.  Christian,  for  appellant. 
12.  R.  Stephenson  and  W.  R.  Fertig,  for  appellee. 

OoPPEY,  J. — This  was  an  action  of  slander  brought  by  the 
appellant  against  the  appellee  in  the  Hamilton  Circuit  Court. 
The  complaint  in  the  cause,  omitting  the  formal  parts,  is  as 
follows : 

**  The  plaintiff  says  that  Thomas  Manship,  defendant,  on 
the  —  day  of  December,  1886,  at  said  county  and  State,  in 
the  presence  and  hearing  of  divers  persons,  falsely  and  ma- 
liciously spoke  and  uttered  of  and  concerning  the  plaintiff 
the  following  false  and  malicious  words :  That  he  (meaning 
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plaintiff)  took  and  drove  off  his  ducks  and  sold  them;  that 
he  (meaning  plaintiff)  drove  his  (meauing  defendant's)  duck^ 
off  and  sold  them;  that  he  (meaning  plaintiff)  drove  his 
(meauing  defendant's)  ducks  off  and  sold  them,  and  if  he 
(meaning  plaintiff)  was  so  mean  as  to  drive  his  (meaning  de- 
fendant's)  ducks  off  and  sell  them  that  he  (meaning  plaintiff) 
€OuId  have  them ;  that  Allen  C.  Harrison  drove  his  (mean- 
ing defendant's)  ducks  off  and  sold  them ;  all  of  which  charges 
were  false  and  slanderous,  whereby  the  plaintiff' 's  character 
was  brought  into  great  and  manifest  and  public  scandal  and 
disgrace,  and  he  was  damaged,"  etc. 

The  appellee  answered  by  way  of  justification,  to  which  a 
reply  was  filed,  and  the  cause,  being  at  issue,  was  submitted 
to  a  jury  for  trial. 

During  the  progress  of  the  trial  the  court  came  to  the  con- 
clusion that  the  above  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  instructed  the  jury  to  re- 
turn a  verdict  for  the  defendant,  which  was  accordingly  done. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  the  appellee  had  judgment  for  costs. 

The  appellant  assigns  as  error  the  overruling  of  his  mo- 
tion for  a  new  trial,  while  the  appellee  assigns  as  cross-error 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  only  question  involved  in  the  cause  is  the  sufficiency 
of  the  above  complaint,  for  if  it  states  facts  sufficient  to  con- 
stitute a  cause  of  action  it  is  plain  that  the  court  erred  in  its 
instruction  to  the  jury  to  return  a  verdict  for  the  appellee. 

Where  words  are  used,  not  actionable  within  themselves, 
there  should  be  some  prefatory  allegation  of  some  extrinsic 
matter,  or  an  explanation  of  the  particular  and  criminal 
meaning  of  the  words.  This  introductory  matter  having 
been  stated,  the  colloquium  should  connect  with  it  the  speak- 
ing of  the  words  complained  of,  leaving  to  the  innuendo  its 
proper  office  of  giving  those  words  that  construction  which 
they  bore  in  reference  to  the  extrinsic  fact,  or  explanation  of 
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their  particular  meaniDg.  If  a  crime  has  been  committed^ 
and  the  words  sued  for  were  spoken  in.  reference  to  it^  that 
matter  should  be  averred.  If  the  defendant  has  been  in  the 
practice  of  using  the  words  to  express  the  commission  of  a 
crime^  that  fact  should  be  alleged.  If  a  word  or  phrase  has 
a  particular  and  criminal  meaning,  different  from  its  ordinary 
import,  and  was  used  in  its  opprobrious  sense  by  the  defend- 
ant, those  facts  should  appear.  Hays  v.  Mitchell^  7  Blackf. 
117. 

There  is  no  colloquium  or  innuendo  laid  in  this  complaint. 
We  have  simply  the  words  "  he  drove  off  my  ducks  and  sold 
them/'  without  any  averment  as  to  the  circumstances  under 
which  the  words  were  spoken,  or  as  to  the  sense  in  which 
they  were  used,  or  as  to  bow  they  were  understood. 

The  simple  question,  therefore,  for  our  determination,  is, 
do  the  words  charged  to  have  been  spoken  import  the  com- 
mission of  a  crime  ?  We  do  not  think  they  do.  The  verbs 
used  are  "  take,"  "  drive  "  and  "  sell,"  all  of  which  in  their 
usual  sense  denote  innocent  actions. 

Had  the  appellant  averred  any  extrinsic  facts  tending  to 
show  the  commission  of  a  crime,  and  had  in  any  manner,  by 
averment,  connected  the  speaking  of  the  words  charged  in 
the  complaint  with  the  commission  of  such  crime,  no  matter 
how  defective  such  averments,  the  complaint  would  have  been 
good  after  verdict ;  but  here,  as  we  have  seen,  there  is  a  total 
absence  of  any  averment  that  a  crime  had  been  committed. 

Where  language  is  susceptible  of  an  innocent  and  a  crim- 
inal meaning,  the  court,  after  verdict  for  the  plaintiff,  upon 
a  motion  for  a  new  trial,  in  arrest  of  judgment,  or  upon  an 
assignment  of  error,  will  adopt  the  latter  meaning,  and  where 
the  language  is  rendered  actionable  by  extrinsic  circumstances 
defectively  averred,  the  verdict  will  aid  them ;  but  language 
not  actionable  per  ae,  in  the  absence  of  extrinsic  circum- 
stances, will  not  be  so  regarded,  even  after  verdict.  MoFadin 
V.  Davidy  78  Ind.  445. 

In  oar  opinion  the  complaint  before  us  does  not  state  a 
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cause  of  action  agaiimfc  the  appellee,  and  the  court  did  not 
err  in  diieeting  a  verdict  in  bis  favor. 

Judgment  affirmed. ' 

Filed  Sept  18, 1889. 


No.  13,844. 

Holland  v.  Babtgh. 

Nbglioencb. — Bieyde, — Bights  of  Boad, — A  bicycle  is  a  vehicle,  and  ib  en- 
titled to  the  rights  of  the  road  equally  with  a  carriage  or  other  yenicle. 

Qamis.— FrigfUened  Horaea. — Liability  of  Bicycle  Bidet'. — The  riding  of  a 
bicycle  in  the  center  of  a  highway,  at  a  speed  of  fifteen  miles  an  hoar, 
to  within  twenty-five  feet  of  horses  attached  to  a  carriage  going  in  the  op- 
posite direction,  is  not  negligence,  rendering  the  rider  of  the  bicycle  liable 
for  injuries  caused  to  the  occupant  of  the  carriage  by  the  horses  taking 
fright. 

Same. —  What  Necessary  to  Liability. — To  make  the  rider  of  a  bicycle,  who 
is  proceeding  along  a  public  highway,  liable  for  injuries  caused  bj 
horses  taking  fright  at  his  machine,  which  he  propels  at  a  speed  of 
fifteen  miles  an  hour  unti]  near  the  horses,  it  must  be  shown  that  the 
acts  done  by  him  were  done  at  a  time,  or  in  a  manner,  or  under  circum- 
stances, which  showed  a  disregard  for  the  rights  of  others. 

QAMB.—ComplaifU. — Motion  to  Make  Specific — Where  a  complaint  charges 
the  defendant,  in  general  terms,  with  negligence  in  riding  a  bicyle  upon 
a  public  highway,  whereby  the  plaintiff's  horse  was  frightened  and  ran 
away,  thereby  injuring  him,  a  motion  to  have  it  made  more  specific  by 
stating  the  particular  acts  constituting  the  negligence  of  the  defendant 
should  be  sustained. 

From  the  Wayne  Circuit  Court. 

C.  C.  Binkley,  for  appellant. 
T.  J.  Study,  for  appellee. 

Olds,  J. — This  is  an  action  for  damages.     The  first  para- 
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graph  of  the  complaint  alleges  that  ^^  the  plaintiff^  on  the  16th 
day  of  Angast,  1885,  was  seated  in  a  two-seated  carriage,  to 
which  two  gentle  and  well  broken  horses,  both  properly  har- 
nessed with  good  and  sufficient  harness,  were  properly  and 
securely  attached  and  hitched  in  the  usual  way,  which  said 
horses  were  then  and  there  carefully  and  properly  driven  by 
a  careful  and  competent  driver  seated  in  said  carriage,  and 
was  then  and  there  driving  said  team  and  carriage  in  which 
plaintiff  was  seated  as  aforesaid,  on  the  public  road  and  high- 
way leading  from  Cambridge  City,  Indiana,  to  Jacksoabnrg ; 
and  when  about  two  miles  east  of  said  Cambridge  City,  and 
in  said  county  of  Wayne,  and  driving  carefully  along  and 
upon  said  highway,  and  in  the  part  thereof  usually  driven 
upon  by  such  teams  and  carriages,  they  were  met  at  the 
place  in  said  highway  last  above  named  by  said  defendant, 
seated  upon  and  riding  a  large  bicycle,  the  wheel  of  which 
bicycle  was  sixty  inches  in  diameter,  who  then  and  there 
negligently  and  carelessly  rode  said  bicycle  at  a  rapid  rate  of 
speed,  to  wit,  fifteen  miles  per  hour,  and  negligently  and  care- 
lessly ran  the  same  along  and  in  the  center  of  said  highway, 
at  said  rapid  rate  of  speed,  towards  and  into  the  faces  of  said 
horses,  and  in  this  way  approached  to  within  twenty-five  feet 
of  the  faces  of  said  horses,  when  and  whereby  said  horses 
became  and  were  greatly  frightened,  and  became  and  were 
wholly  unmanageable,  and  ran  away,  and  in  their  fright  ran 
along  said  road  at  a  great  speed,  and  upset  said  carriage, 
whereby  the  plaintiff  was  thrown  violently  to  the  ground," 
and  sustained  severe  injuries,  etc. 

The  averments  of  the  defendant's  acts  of  negligence  are 
the  same  in  the  second  and  third  paragraphs  of  the  com- 
plaint as  in  the  first  paragraph.  There  is  a  variance  as  to 
some  other  averments,  it  being  averred  in  the  second  that 
the  strap  by  which  one  of  the  horses  was  fastened  to  the  end 
of  the  pole  of  the  carriage  broke,  and  after  the  horses  became 
frightened,  the  defendant  dismounted  and  took  hold  of  the 
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bridle  of  one  of  the  horses  and  endeavored  to  hold  them, 
but  let  go  of  the  horse  before  the  driver  dismounted. 

The  infancy  of  the  defendant  was  suggested^  and  Reuben 
Bartch  was  appointed  as  his  guardian  ad  litem.  The  defend- 
ant moved  the  court  to  require  the  plaintiff  to  make  her  com- 
plaint more  specific  as  to  how  and  in  what  manner  the  de- 
fendant rode  and  used  said  bicycle  negligently  and  carelessly, 
and  in  what  the  alleged  carelessness  and  negligence  of  the 
defendant  consisted  in  the  use  of  the  said  bicycle^and  what  acts 
and  conduct  of  the  defendant  in  riding  and  using  said  bicycle 
were  negligently  and  carelessly  done  and  performed  by  him, 
by  reason  of  which  said  horses  were  frightened  and  caused 
to  run  away,  causing  said  injuries  to  the  plaintiff  alleged  in 
the  complaint.  Which  motion  to  make  each  paragraph  of 
said  complaint  more  specific  was  sustained  by  the  court,  and 
exceptions  reserved.  The  plaintiff  refused  to  amend  said 
paragraphs  and  make  them  more  specific,  and  assigns  the 
ruling  of  the  court  on  the  motion  as  error. 

The  allegations  of  the  defendant's  negligence  in  these  par- 
agraphs of  complaint,  in  brief,  charge  that  the  plaintiff  and 
defendant  were  travelling  towards  each  other  upon  the  high- 
way, the  plaintiff  in  her  carriage  and  the  defendant  upon  his 
bicycle,  and  that  the  defendant  then  and  there  negligently 
and  carelessly  rode  his  bicycle,  at  the  rate  of  speed  of  fifteen 
miles  per  hour,  up  to  and  within  twenty-five  feet  of  the  faces 
of  the  horses  drawing  the  carriage  in  which  the  plaintiff  was 
seated,  whereby  the  horses  became  and  were  greatly  frightened 
and  became  and  were  wholly  unmanageable. 

The  allegations  of  negligence  are  general,  and  the  theory 
we  take  of  these  paragraphs  of  complaint  is  that  the  negli- 
gence sought  to  be  charged  consists  in  the  manner  in  which 
the  defendant  rode  the  bicycle,  and  not  in  the  fact  that  he 
rode  it  at  the  rate  of  fifteen  miles  per  hour,  or  along  the 
center  of  the  road  to  and  within  twenty-five  feet  of  the  faces 
of  the  plaintiff's  horses. 

Taking  the  theory  we  do  of  these  paragraphs  of  the  com- 
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plaint,  the  defendant  had  the  right  to  have  the  court  require 
the  plaintiff  to  make  her  complaint  more  specific  by  stating 
the  particular  acts  constituting  the  negligence  in  the  riding  of 
the  bicycle,  that  he  might  know  with  what  particular  acts 
of  negligence  he  was  charged.  Oincinnati,  etc.,  R.  R.  Go.  v. 
Chester,  57  Ind.  297;  Hawky  v.  Williams,  90  Ind.  160; 
Qeveland,  etc.,  R.  W.  Oo.  v.  Wynant,  100  Ind.  160. 

The  third  paragraph  differs  somewhat  from  the  first  and 
second  in  the  language  used,  but  the  acts  charged  are  the 
same  as  in  the  other  paragraphs,  and  we  think  the  ruling  of 
the  court  in  sustaining  the  motion  to  make  each  paragraph 
of  the  complaint  more  specific  was  correct. 

The  next  errors  assigned  are  the  sustaining  the  demurrers 
to  the  fourth  and  fifth  paragraphs  of  the  complaint. 

The  fourth  paragraph  is  substantially  the  same  as  the  first, 
except  in  the  allegations  of  the  negligence  of  the  defendant, 
which  are  as  follows :  "  Plaintiff  was  met  at  said  place  in 
said  highway  and  public  road  by  said  defendant,  who  was 
then  and  there  seated  upon  and  riding  a  large  bicycle,  whose 
wheel  was  sixty  inches  in  diameter,  which  said  bicycle,  with 
a  rider  seated  upon  it,as  was  well'known  to  said  defendant,  was 
an  unusual  vehicle  with  which  to  travel  upon  such  highway, 
and  as  he  well  knew  was  a  frightful  object  for  ordinary 
horses  to  meet,  and  was  well  calculated  to  and  did  frighten 
horses  unaccustomed  to  meeting  such  vehicles  with  a  rider 
mounted  thereon ;  and  well  knowing  these  things,  said  de- 
fendant rode  such  bicycle  at  a  very  rapid  rate  of  speed,  to 
wit,  at  the  rate  of  fifteen  miles  per  hour,  towards  and  into  the 
faces  of  said  horses,  along  and  upon  the  middle  of  said  high- 
way, coming  towards  ^id  horses  until  he  approached  to  within 
twenty-five  feet  of  the  faces  of  said  horses,  which  said  act  of 
riding  said  bicycle  at  such  rapid  rate  of  speed,  and  on  and 
upon  the  center  of  said  highway,  until  he  approached  within 
said  twenty-five  feet  of  the  faces  of  said  horses,  knowing,  as 
he  well  did,  the  effect  of  the  same  upon  horses  being  driven 
Vol.  120.— 4 


50  SUPREME  CXDURT  OF  INDIANA, 

Holland  v.  Bartch. 

on  such  highway,  was  negligent  and  careless ;  and  by  such 
act  of  so  negligently  and  carelessly  riding  said  bicycle  so  up 
in  front  of  and  in  the  faces  of  said  horses,  said  horses  then 

4 

and  there  and  thereby  became  and  were  greatly  frightened, 
and  became  and  were  wholly  unmanageable,^^  and  in  their 
fright  ran  away,  etc. 

The  fifth  paragraph  only  differs  from  the  fourth  in  that  it 
alleges  that  when  the  horses  became  frightened  they  jumped 
back,  and  one  of  the  straps  fastened  to  the  end  of  the  buggy 
pole  broke,  and  defendant  dismounted  and  seized  the  bridle- 
rein  of  one  of  the  horses,  and  undertook  to  hold  said  horse 
until  the  driver  could  alight  and  hold  the  other  horse,  and 
the  driver  jumped  from  the  carriage,  and  before  he  could  get 
to  and  seize  and  hold  the  other  horse,  the  defendant  carelessly 
and  negligently  released  his  hold  upon  the  horse  so  held  by 
him,  and  the  horses  ran  away  and  injured  the  plaintiff. 

It  is  manifest  that  the  defendant  is  not  liable  under  this 
paragraph  of  the  complaint,  unless  he  is  liable  for  causing 
the  original  fright  of  the  horses. 

The  liability  of  the  defendant  sought  to  be  charged  in  this 
paragraph,  as  in  the  other,  is  in  causing  the  horses  to  become 
frightened.  The  injury  is  the  primary  result  of  the  fright 
to  the  horses. 

In  determining  the  sufficiency  of  these  paragraphs  of  com- 
plaint, it  is  proper  to  consider  the  rights  of  the  parties.  The 
acts  of  negligence  charged  in  each  of  these  paragraphs  of 
complaint  is  the  riding  of  the  bicycle  upon  and  along  the 
center  of  the  highway,  at  the  rate  of  fifteen  miles  per  hour,^ 
up  to  and  within  twenty-five  feet  of  the  faces  of  the  horses^ 

In  the  case  of  Mercer  v.  Gorbin,  117  Ind.  450,  it  is  held 
that  a  bicycle  is  a  vehicle,  and  entitled  to  the  rights  of  the 
road,  and  has  no  lawful  right  to  the  use  of  the  sidewalk. 

In  the  case  of  State  v.  Collins,  17  Atl.  Rep.  131,  decided 
by  the  Supreme  Court  of  Rhode  Island,  the  court  says  :  ^'  The 
question  raised  by  the  exceptions  is  whether  a  bicycle  is  a 
carriage  or  vehicle,  within  the  meaning  of  Pub.  St.  R.  I.  c* 
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66,  section  1^  which  enacts  that  ^  every  person  travelling  with 
any  carriage  or  other  vehicle^  who  shall  meet  any  other  per- 
son so  travelling  on  any  highway  or  bridge^  shall  seasonably 
drive  his  carriage  or  vehicle  to  the  right  of  the  center  of  the 
travelled  part  of  the  road^  so  as  to  enable  such  person  to  pass 
with  his  carriage  or  vehicle  without  interference  or  interrup- 
tion.' We  are  of  the  opinion  that  it  is  a  carriage  or  vehicle 
which  carries  a  person  mounted  upon  it^  and  which  is  pro- 
pelled and  driven  by  him.  The  word  '  vehicle  '  is  certainly 
broad  enough  to  include  any  machine  which  is  used  and  driven 
on  the  travelled  part  of  the  highway  for  the  purpose  of  con- 
veyance upon  the  highway.  The  purpose  of  the  section  is 
to  prevent  accident  or  collision,  and  such  accident  or  col- 
lision may  happen  from  a  bicycle  and  other  carriage  meeting, 
unless  the  rule  laid  down  in  the  section  is  observed.'' 

In  the  case  of  Taylor  v.  OoodwiUj  L.  R.,  4  Q.  B.  Div. 
228  (27  W.  R.  489),  a  bicycle  was  held  to  be  a  carriage. 

Although  but  few  courts  have  passed  upon  and  defined  the 
rights  of  persons  riding  upon  and  propelling  or  driving  bi- 
cycles, yet  such  as  have,  unanimously  place  them  upon  an 
equality  and  governed  by  the  same  rule  as  persons  riding  or 
driving  any  other  vehicle  or  carriage,  and  we  think  this  the 
proper  rule  to  adopt.  Although  the  use  of  the  bicycle,  for 
the  purpose  of  locomotion  and  travel,  is  quite  modern,  yet 
it  is  a  vehicle  of  great  convenience,  and  its  use  is  becoming 
quite  common ;  while  travelling  upon  the  highways  by  means 
of  horses  has  been  in  vogue  much  longer,  and  is  more  uni- 
versal at  present  than  by  means  of  bicycles,  yet  persons 
travelling  by  means  of  horses  have  no  superior  rights  to  those 
travelling  upon  the  highway  by  improved  methods  of  travel 
which  are  adapted  to  and  consistent  with  the  proper  use  of 
the  highway. 

In  the  case  of  the  Wabash,  etc.,  R,  W.  Go.  v.  Farver,  111 

Ind.  195,  speaking  of  the  use  of  a  portable  engine,  the  court 

says :    "  It  would  not  do  to  say  that  the  operation  of  a  port- 

*  able  engine,  near  a  public  highway,  necessarily  resulted  in 
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creating  a  nuisance^  when  it  is  according  to  daily  experience, 
during  certain  seasons  of  the  year,  to  see  steam  threshing- 
machines  in  operation  on  every  hand,  and  often  necessarily 
ch)se  to  public  highways.  Boad  engines  propelled  by  steam, 
and  portable  engines  operated  by  steam,  have  become  fa- 
miliar in  every  agricultural  community.  To  declare  that  their 
use  near,  or  their  passage  over,  a  public  highway  constituted 
a  nuisance,  would  be  practically  to  prohibit  their  use  in  the 
manner  in  which  they  are  customarily  employed  and  moved 
from  place  to  place.  It  must  be  supposed  that  horses  of  or- 
dinary gentleness  have  become  so  familiar  with  these  objects 
as  to  be  safe,  when  under  careful  guidance.^'  The  same  may 
be  said  of  bicycles;  to  declare  their  use  upon  the  public 
highways  a  nuisance  would  prohibit  their  use  in  the  manner 
in  which  they  are  intended,  and  it  must  be  supposed  that 
horses  of  ordinary  gentleness  have  become  so  familiar  with 
them  as  not  to  scare  at  them,  and  as  to  be  safe  when  under 
careful  guidance. 

In  the  case  of  Macomber  v.  Nichols,  34  Mich.  212,  the 
court  says:  "  Injury  alone  will  never  support  an  action  on 
the  case ;  there  must  be  a  concurrence  of  injury  and  wrong. 
If  a  man  does  an  act  i^hut  is  not  unlawful  in  itself  he  can 
not  be  held  responsible  for  any  resulting  injury  unless  he 
does  it  at  a  time  or  in  a  manner  or  under  circumstances 
which  render  him  chargeable  with  a  want  of  proper  regard 
for  the  rights  of  others.  In  such  a  case  the  negligence  im- 
putable to  him  constitutes  the  wrong,  and  he  is  accountable 
to  persons  injured,  not  because  damage  has  resulted  from 
his  doing  the  act,  but  because  its  being  done  negligently  or 
without  due  care  has  resulted  in  injury.  If  the  act  was  not 
wrongful  in  itself,  the  wrong  must  necessarily  be  sought  for 
in  the  time  or  manner  or  circumstances  under  which  it  was 
performed,  and  injury  does  not  prove  the  wrong,  but  only 
makes  out  the  case  for  redress  after  the  wrong  is  established.'' 

In  this  case  the  acts  complained  of  in  each  paragraph  of  the 
complaint  are  the  riding  of  the  bicycle  in  the  center  of  the 
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highway,  at  the  rate  of  fifteen  miles  per  hour,  to  and  within 
twenty-five  feet  of  the  faces  of  the  plaintiff^'s  horses.  It  is 
these  acts  which  are  charged  as  negligence  and  as  a  wrong, 
but,  as  we  have  held,  they  are  not  unlawful  acts  and  are  not 
a  wrong,  hence  they  constitute  no  cause  of  action.  To  make 
a  person  liable  for  the  doing  of  such  acts  they  must  be 
charged  to  have  been  done  at  a  time,  or  in  a  manner,  or  un- 
der circumstances  which  render  him  chargeable  with  a  want 
of  proper  regard  for  the  rights  of  others,  which  i^  not  done 
in  either  paragraph  of  the  complaint.  While  the  use  of  the 
locomotive  is  of  infinitely  more  benefit  than  the  bicycle  in 
afibrding  means  of  travel,  so  the  danger  arising  from  its  use 
is  also  infinitely  greater,  yet  the  horse,  the  locomotive  and 
the  bicycle  are  all  used  as  affording  a  means  of  travel,  and 
more  or  less  danger  attaches  to  each.  In  discussing  the  lia- 
bility of  horses  to  become  frightened  at  the  locomotive/ the 
learned  Judge  Cooley,  in  delivering  the  opinion  in  Ma- 
comber  V.  NicholSy  supra,  says : 

"  Horses  may  be,  and  often  are,  frightened  by  locomotives 
in  both  town  and  country,  but  it  would  be  as  reasonable  to 
treat  the  horse  as  a  public  nuisance  from  his  tendency  to  shy 
and  be  frightened  by  unaccustomed  objects,  as  to  regard  the 
locomotive  as  a  public  nuisance  from  its  tendency  to  frighten 
the  horse.  The  use  of  the  one  may  impose  upon  the  man- 
ager of  the  other  the  obligation  of  additional  care  and  Vig- 
ilance beyond  what  would  otherwise  be  essential.''  Further 
on  in  the  opinion  he  says :  ^'  If  one  in  making  use  of  his 
own  means  of  locomotion  is  injured  by  the  act  or  omission 
of  the  other,  the  question  is  not  one  of  superior  privi- 
lege,  bat  it  is  a  question  whether,  under  all  the  circumstances, 
there  is  negligence  imputable  to  some  one,  and  if  so,  who 
should  be  accountable  for  it." 

The  complaint  in  this  case  proceeds,  and  it  can  only  be 
held  good,  on  the  theory  that  the  plaintiff,  riding  in  her  car- 
riage, had  rights  superior  to  the  defendant,  who  was  riding 
upon  his  bicycle,  and  such  is  not  the  law.     They  met  upon 
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the  highway,  each  possessing  equal  rights  to  the  use  of  it,  for 
riding  and  driving  their  respective  vehicles. 

The  fourth  and  fifth  paragraphs  of  the  complaint  were 
each  insufficient,  and.  the  court  properly  sustained  the  demur- 
rers thereto. 

There  is  no  error  in  the  ruling  of  the  court. 

Judgment  affirmed,  with  costs. 

FUed  Sept  18, 1889. 


No.  15,096. 

The  State  v.  Dittmar. 

Criminal  Law. — Oppremve  QamUhment. — EeempHon  Lam. — Sendiiig  Qawh 
Qui  of  Slate  to  Evade. — One  who  himself  takes  a  claim  out  of  this  State 
with  intent  to  deprive  a  debtor  of  the  benefit  of  the  exemption  laws, 
*^  sends  "  the  claim  out  of  the  State  within  the  meaning  of  section  2162| 
R.  S.  1881,  making  such  act  an  offence. 

From  the  Dubois  Circuit  Court. 

L.  T.  Miehener,  Attorney  General,  J.  L.  Bretz,  Prosecut- 
ing Attorney,  /.  H.  Gillett  and  J.  F.  Tieman,  for  the  State. 
C.  L.  Jewetty  for  appellee. 

Elliott,  C.  J. — The  affidavit  upon  which  this  prosecution 
is  founded  charges  that  the  appellee,  ^^  being  the  owner  of  a 
demand  on  a  contract  against  George  F.  Atkins  amounting 
to  the  sum  of  nine  dollars,  with  intent  thereby  to  deprive  the 
said  George  F.  Atkins  of  his  rights  under  the  statutes  of  In- 
diana on  the  subject  of  exemption  of  property  in  proceedings 
for  garnishment,  did  then  and  there  unlawfully  send  said 
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claim  into  the  State  of  Kentucky  for  the  purpose  of  collect- 
ing the  same  by  proceedings  in  garnishment  against  the  said 
George  F.  Atkins  and  against  the  Louisville,  Evansville  and 
St.  Louis  Railroad  Company,  as  garnishee,  defendants,  the 
said  railroad  company  being  then  and  there  indebted  to  the 
said  George  F.  Atkins  in  the  sum  of  thirty-three  dollars ;  the 
said  George  F.  Atkins  being  then  and  there  a  bona  fide  resi- 
dent of  the  State  of  Indiana,  and  a  householder,  and  each 
and  all  of  the  said  parties,  including  said  railroad  company, 
being  then  and  there  within  the  jurisdiction  of  the  courts  of 
Indiana.'^ 

The  record  recites  that  every  material  allegation  of  the  af- 
fidavit was  proved  beyond  a  reasonable  doubt,  except  the 
allegation  that  the  defendant  did  send  the  claim  out  of  the 
State ;  on  that  point  the  evidence  was  that  the  defendant  did 
not  send  the  claim  out  of  this  State  by  any  agency,  but  car- 
ried it  out  '^  upon  his  own  person  for  the  purpose  and  with 
the  intent  charged  in  the  affidavit.^' 

The  trial  court  decided,  as  matter  of  law,  that  the  appel- 
lee did  not  violate  section  2162,  R.  S.  1881,  and  the  ques- 
tion was  properly  reserved  by  the  State. 

The  only  question  presented  to  us  is  this :  Does  a  defend- 
ant who  himself  takes  a  claim  out  of  the  State,  where  the 
parties  are  all  within  its  jurisdiction,  with  intent  to  deprive 
the  debtor  of  the  benefit  of  our  exemption  laws,  send  the 
claim  outside  of  the  State  within  the  meaning  of  the  statute  ? 
The  controversy  turns  upon  the  question  whether  the  de- 
fendant did  send  his  claim  into  a  foreign  jurisdiction,  the 
contention  of  the  one  side  being  that  as  the  defendant  him- 
self carried  it  out  he  did  not  send  it,  while  that  of  the  other 
is  that  he  did  send  it  by  himself. 

It  is  quite  clear  that  the  mode  of  getting  a  claim  into  a 
foreign  jurisdiction  is  utterly  immaterial,  for  the  plain  pur- 
pose of  the  statute  is  to  prevent  creditors  from  depriving 
debtors  of  the  benefit  of  our  exemption  laws.  The  material 
act  is  getting  the  claim  out  of  the  State  to  defeat  the  debtor's 
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exemption,  and  the  mode  of  doing  so  does  not  affect  the  char- 
acter of  the  act,  so  that  the  case  before  us  is  utterly  unlike 
one  in  which  the  mode  of  transporting  a  thing  is  the  act 
prohibited. 

Our  conclusion  is  that  the  appellee  violated  the  law  by 
taking  the  claim  out  of  the  State  for  the  unlawful  purpose 
which  he  did.  To  hold  otherwise  would  defeat  the  manifest 
intent  and  purpose  of  the  statute,  and  to  hold  as  we  do  does 
no  violence  to  the  language  employed  by  its  authors.  The 
appellee  did  send  the  claim  into  Kentucky  within  the  mean- 
ing of  the  law,  for  among  other  meanings  assigned  to  the 
word  "  send"  are  these :  **'  To  cause  to  be  conveyed  or  trans- 
mitted ;  "  "  to  cause  to  be  ; "  "  to  cause  to  do  the  act."  En- 
cyclopaedic Dictionary. 

The  appellee  unquestionably  caused  the  claim  to  be  con- 
veyed to  Kentucky,  and  caused  the  act  to  be  done,  although 
he  caused  himself  to  do  it. 

Appeal  sustained,  at  the  costs  of  the  appellee. 

Filed  Sept.  19, 1889. 


No.  14,972. 

Barlow  v.  The  State. 

Criminal  Law. — Malicious  Trespass, — Chim  of  Bight. — A  prosecution  for 
malicious  trespass  will  not  lie  where  the  act  charged  was  done  under  an 
honest  claim  of  right,  without  a  mischievous  or  malicious  intent. 

From  the  Johnson  Circuit  Court. 

i2.  M.  Miller  and  H.  C.  BarneUj  for  appellant. 
J.  C  McNutty  Prosecuting  Attorney,  for  the  State. 
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Mitchell,  J. — The  appellant  was  found  guilty  of  the 
charge  of  maliciously  and  mischievously  injuring  the  property 
of  John  Hemphill,  by  plowing  up  and  destroying  the  garden 
of  the  latter,  in  which  were  sown  and  planted  lettuce,  onions, 
and  other  vegetables. 

The  uncontradicted  testimony  shows  that  the  appellant  is 
eighteen  years  old,  and  that  he  lives  with,  and  works  for,  his 
father,  John  Barlow,  who  owns  the  lot  on  which  the  vege- 
tables alleged  to  have  been  destroyed  were  growing.  The 
lot  had  been  rented  to  Hemphill  some  three  years  before,  and 
had  been  used  by  him  from  year  to  year,  in  part  as  a  vege- 
table garden.  It  appeared,  however,  that  no  garden  had  been 
made,  or  seed  sown  or  planted  the  present  year,  but  that  some 
onions  and  lettuce  had  started  to  grow  from  seed  which  had 
fallen  upon  and  remained  in  the  ground  over  winter.  In  the 
latter  part  of  March  of  the  present  year,  the  appellant,  by 
the  direction  of  his  father,  entered  upon  the  lot,  and,  with  the 
aid  of  other  employees,  plowed  the  ground  and  sowed  it  in 
oats. 

There  appears  to  have  been  some  question  between  the 
father  and  Hemphill  about  the  right  to  the  possession  of  the 
lot,  but  the  testimony  is  uncontradicted  that  the  appellant 
did  not  know  of  the  dispute,  or  that  Hemphill  claimed  the 
lot.  There  is  not  a  syllable  of  evidence  tending  to  show  a 
malicious  or  mischievous  purpose  on  the  part  of  the  appel- 
lant;.on  the  contrary,  the  entire  evidence  shows  that  he  was 
simply  obeying  what  he  believed  to  be  the  rightful  command 
of  his  father.  "Where  a  defendant  is  acting  in  good  faith, 
doing  what  he  honestly  supposes  he  has  a  right  to  do,  or  what 
he  believes  it  is  his  duty  to  do,  he  can  not  rightfully  be  made 
amenable  to  the  criminal  law  in  order  to  settle  questions  of 
disputed  right.  This  mode  of  settling  disputes,  in  which 
.only  matters  of  purely  private  concern  are  involved,  and  in 
which  the  State  has  no  possible  interest,  is  to  be  discouraged. 

The  machinerv  of  the  criminal  law  is  not  to  be  set  in  mo- 
tion  to  redress  merely  private  grievances,  or  to  settle  ques- 
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tions  of  property,  where  honest  differences  of  opinion  are 
involved.  In  a  case  like  this,  the  absence  of  a  malicious  or 
mischievous  purpose  is  a  complete  protection  against  criminal 
liability,  and  when  it  appears  that  a  defendant  acted  in  good 
faith,  under  an  honest  claim  of  right,  the  malicious  or  mis- 
chievous intent  necessary  to  sustain  a  conviction  is  rebutted. 
Hughes  v.  StaiCy  103  Ind.  344,  and  cases  cited. 

The  judgment  is  reversed. 

FUed  Sept.  18, 1889. 
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Caspar  v,  Jamison  et  al. 

Real  Estate. — Action  to  Recover. — Defendant  AdmUs  Possession  by  Head- 
ing, — Where,  in  an  action  to  recover  possession  of  real  estate,  the  de- 
fendant appears  and  files  a  general  denial,  he  thereby  admits  that  he 
has  possession  of  the  entire  tract  in  controversy. 

Same. — Conflicting  Descriptions. —  Whick  is  Controlling, — Quieting  Title. — Sur- 
vey.— Monuments. — Showing  Location  by  Parol. — In  an  action  to  quiet  title, 
the  court,  in  pursuance  of  a  survey  made  by  its  order,  found  that  the 
plaintiff  was  the  owner  of,  and  gave  judgment  quieting  title  to,  one 
hundred  and  fifty  acres  of  land,  to  be  taken  off  the  south  side  of  a  cer- 
tain fractional  section  in  a  given  township  and  range,  its  full  length 
from  east  to  west,  and  wide  enough  north  and  south  to  include  one  hun- 
dred and  fifty  acres ;  this  description  was  followed  by  courses  and  dis- 
tances purporting  to  describe  said  one  hundred  and  fifty  acres,  bat 
in  fact  describing  less  than  half  that  quantity  of  land.  In  an  action 
by  the  same  plaintiff  against  the  same  defendants  to  recover  possession 
of  the  land. 

Held,  that  as  the  description  first  given  is  complete  and  reliable,  and  de- 
scribes the  quantity  of  land  which  the  plaintiff  was  adjudged  to  own,  it 
controls  the  subsequent  description  by  courses  and  distances. 

Held,  also,  that  for  the  purpose  of  showing  a  mistake  in  the  latter  descrip- 
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tioQy  parol  evidence  was  admissible  to  show  the  location  of  the  stakes 
planted  by  the  surveyor,  where  they  can  not  be  found. 

From  the  Washington  Circuit  Court. 

S.  B.  Voyles,  H.  Morris  and  W.  K.  Marshall,  for  appel- 
lant. 

/.  A.  Zaring,  M.  B.  Hottel,  D.  M.  Alspaugh  and  J.  C. 
Lawler,  for  appellees. 

Bebkshibe^  J. — This  is  an  action  brought  by  the  appel- 
lant against  the  appellees  to  recover  the  possession  of  real 
property. 

The  answer  was  but  a  general  denial.  The  case  was  tried 
by  a  jury  and  the  following  verdict  returned  in  favor  of  the 
appellees : 

"  We,  the  jury,  find  for  the  defendants,"  and,  over  a  mo- 
tion for  a  new  trial,  the  court  rendered  the  following  judg- 
ment :  '^  It  is,  therefore,  considered  by  the  court  that  the 
defendants  go  hence  without  day,  and  recover  of  the  plain- 
tiff their  costs  by  them  about  their  defence  in  this  suit  ex- 
pended." 

The  following  description  of  the  real  estate  is  given  in 
the  complaint :  ^^  One  hundred  and  fifty  acres  of  land  to  be 
taken  off  of  the  south  side  of  fractional  section  fourteen  (14), 
township  four  (4)  north,  of  range  three  (3)  east,  to  be  taken 
tiie  full  length  of  said  fractional  section  from  the  east  side 
thereof  to  the  Driftwood  fork  of  White  river,  and  wide 
enough  north  and  south  to  include  one  hundred  and  fifty 
acres,  the  northwest  corner  of  said  tract  being  indicated  by 
a  stake  as  a  monument  in  a  survey  made  by  R.  M.  J.  Cox  in 
the  year  1882,  which  monument  was  placed  on  the  east  bank 
of  said  river;  the  northeast  corner  of  said  tract  being  desig- 
nated by  a  stake  placed  on  the  east  line  of  said  fractional 
section  by  said  Cox  in  making  said  survey ;  the  south  bound- 
ary of  said  land  being  the  south  line  of  said  fractional  sec- 
tion," in  Jackson  county,  State  of  Indiana. 

There  are  three  reasons  assigned  in  the  motion  for  a  new 
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trial,  the  first  two  of  which  are  all  that  we  care  to  consider. 
These  are :  1,  The  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence.  2.  The  verdict  of  the  jury  is  contrary 
to  law. 

That  the  appellant  was  the  owner  and  entitled  to  the  pos- 
session of  a  part  of  the  real  estate  described  in  her  complaint 
was  not  controverted  on  the  trial.  The  general  denial  which 
the  appellees  filed  admitted  their  possession  of  the  entire 
real  estate.  R.  S.  1881,  section  1056;  Voltz  v.  Nswbert,  17 
Ind.  187;  JRiicker  v.  Steelman,  73  Ind.  396;  Applegate  v. 
Doe,  2  Ind.  169;  Carver  v.  Carver,  97  Ind.  497. 

To  the  extent  to  which  the  appellant's  title  and  right  of 
possession  were  not  controverted,  there  is  no  question  as  to 
her  right  of  recovery  ;  as  the  appellant  was  entitled  to  a  re- 
covery as  to  a  part,  if  not  as  to  the  whole  of  said  real  estate, 
the  verdict  was  not  sustained  by  sufficient  evidence,  and  was 
contrary  to  law,  and  a  new  trial  should  have  been  granted. 

But  does  not  the  evidence  show  that  the  appellant  was  the 
owner  and  entitled  to  the  possession  of  all  of  the  real  estate 
described  in  her  complaint? 

For  the  September  term,  1882,  of  the  Jackson  Circuit 
Courtfihe  appellant  commenced  her  action  against  the  appel- 
lees to  quiet  her  title  to  certain  real  estate  therein  described. 
Afterwards,  and  at  the  said  term,  by  order  of  the  court,  and 
upon  the  application  of  the  appellant,  one  R.  M.  J.  Cox  was 
ordered  to  make  a  survey  of  the  following  real  estate,  to  wit : 
"One  hundred  and  fifty  acres  off  of  the  south  side  of  frac- 
tional section.  14,  township  4  north,  of  range  3  east,  to  be 
taken  the  full  length  of  said  fractional  section  from  the  east 
side  of  said  fractional  section  to  the  Driftwood  fork  of  White 
river,  and  wide  enough  north  and  south  to  make  and  include 
said  150  acres  iii  said  fractional  section.'^ 

Afterwards  the  said  Cox  made  a  survey  of  the  said  real  es- 
tate, and  made  his  report  to  the  court,  which  was  accepted 
and  acted  upon  by  the  court,  and  the  following  finding  and 
judgment  rendered : 
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"  I  find  that  the  plaintiff^  Sarah  E.  Caspar,  is  the  owner 
in  fee  simple  of  one  hundred  and  fifty  acres  of  land^  situa- 
ted in  Jackson  county^  Indiana^  to  be  taken  off  of  the  south 
side  of  fractional  section  fourteen^  township  four  north^  of 
range  three  east,  to  be  taken  the  full  length  of  said  fractional 
section  fourteen,  township  four  north,  of  range  three  east, 
to  be  taken  the  full  length  of  said  fractional  section  from 
the  east  side  thereof  to  Driftwood  fork  of  White  river,  wide 
enough  north  and  south  to  include  one  hundred  and  fifty 
acres ;  and  said  one  hundred  and  fifty  acres  is  bounded  by  a 
line  beginning  at  the  southeast  corner  of  said  fractional  sec- 
tion fourteen,  and  running  thence  south  88^  west,  along 
the  south  line  of  said  fractional  section  to  the  confluence  of 
the  Muscatatuck  river  and  the  Driftwood  fork  of  White 
river,  thence  up  said  Driftwood  fork  of  White  river,  with  the 
meanderings  thereof,  to  a  stake  placed  as  a  monument  by  R. 
M.  J.  Cox,  surveyor,  at  a  point  nine  and  one-third  chains 
north  of  the  south  line  of  said  fractional  section  fourteen ; 
thence  north  88^  east,  parallel  with  the  south  line  of  said 
fractional  section,  fifty-three  and  y^  chains  to  a  stake  in 
the  east  line  of  said  fractional  section  ;  thence  south  3^° 
east,  along  the  east  line  of  said  fractional  section,  nine 
and  one-third  chains  to  the  place  of  beginning,  at  the  south- 
east corner  of  said  fractional  section.  I  also  find  that  the 
claim  of  the  defendants,  Charles  Jamison  and  George  Pugh, 
or  either  of  them,  to  said  one  hundred  and  fifty  acres  of  land 
above  described,  or  any  part  thereof,  is  unfounded  and  with- 
out right,  and  is  a  cloud  on  plaintifl^'s  title  thereto,  and  that 
said  cloud  ought  to  be  removed,  and  the  plaintifl^^s  title  to 
said  one  hundred  and  fifty  acres  ought  to  be  forever  and  per- 
petually quieted  as  against  said  defendants  and  each  of  them, 
and  as  against  all  other  persons  claiming  title  or  right  to  said 
land  or  any  part  thereof,  by,  or  through,  or  under  said  de- 
fendants, or  either  of  them." 

And  upon  its  said  finding  the  court  rendered  the  follow- 
ing judgment  : 
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"  It  is  therefore  ordered  and  decreed  by  the  court  that 
plaintiff's  title  in  fee  simple  be  and  the  same  is  hereby  for- 
ever quieted  and  set  at  rest  as  against  the  defendants,  and 
each  of  them^  and  against  all  persons  claiming  through  or 
under  them^  as  to  the  one  hundred  and  iifty  acres  hereinbe- 
fore mentioned  and  referred  to^  which  land  is  situated  in 
Jackson  county^  Indiana.  It  is  further  considered  by  the 
court  that  the  plaintiff  do  recover  of  defendants  all  her  costs 
and  charges  herein  laid  out  and  expended." 

It  is  evident  that  the  courses  and  distances  as  given  do 
not  bound  a  tract  of  land  containing  one  hundred  and  fifty 
acres^  but  a  tract  of  laud  containing  less  than  half  that 
number  of  acres.  There  are  really  two  descriptions  con- 
tained in  the  finding  and  judgment  of  the  court:  1.  "One 
hundred  and  fifty  acres  of  land  situated  in  Jackson  county^ 
Indiana,  to  be  taken  off  of  the  south  side  of  fractional  sec- 
tion fourteen,  township  four  north,  of  range  three  east,  to 
be  taken  the  full  length  of  said  fractional  section  fourteen, 
township  four  north,  of  range  three  east,  to  be  taken  the  full 
length  of  said  fractional  section  from  the  east  side  thereof  to 
Driftwood  fork  of  White  river,  wide  enough  north  and  south 
to  include  one  hundred  and  fifty  acres.''  2.  "And  said  one 
hundred  and  fifty  acres  is  bounded  by  a  line  beginning  at 
the  southeast  corner  of  said  fractional  section  fourteen,  and 
running  thence  south  88^  west^  along  the  south  line  of  said 
fractional  section,  to  the  confluence  of  the  Muscatatuck  river 
and  the  Driftwood  fork  of  White  river,  thence  up  said  Drift- 
wood fork  of  White  river,  with  the  meanderings  thereof,  to  a 
stake  placed  as  a  monument  by  R.  M.  J.  Cox,  surveyor,  at  a 
point  nine  and  one-third  chains  north  of  the  south  line  of  said 
fractional  section  fourteen,  thence  north  88°  east,  parallel  with 
the  south  line  of  said  fractional  section,  fifty- three  and  j^ 
chains  to  a  stake  in  the  east  line  of  said  fractional  section, 
thence  south  3J°  east,  along  the  east  line  of  said  fractional 
section,  nine  and  one-third  chains  to  the  place  of  beginnings 
at  the  southeast  corner  of  said  fractional  section.'' 
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The  first  description  is  a  complete  and  perfect  description^ 
and  it  contains  the  number  of  acres  named  in  the  finding  and 
judgment  as  belonging  to  the  plaintlfi^;  the  second  descrip- 
tion is  also  a  perfect  description^  but  it  does  not  contain  half 
the  number  of  acres  which  it  purports  to  describe. 

When  we  look  through  the  record  in  this  case  and  espe- 
cially the  order  for  the  survey  preceding  the  finding  and 
judgment  of  the  court,  we  find  that  the  object  and  purpose 
of  the  survey  was  to  ascertain  and  describe  one  hundred  and 
fifty  acres  of  land  on  the  south  side  of  the  section,  extending 
frf>m  the  east  line  of  the  section  west  to  the  Driflwood  fork 
of  White  river,  and  in  looking  through  the  record  we  are 
forced  to  the  conclusion  that  the  appellant  was  the  owner  of 
one  hundred  and  fifty  acres  of  land  on  the  south  side  of  said 
section  as  stated  above,  and  that  the  court  intended  by  its 
judgment  to  quiet  her  title  thereto. 

It  is  a  well  settled  rule  of  construction  applied  to  decrees 
or  conveyances,  where,  either  in  whole  or  in  part,  the  real 
estate  is  described  by  two  difierent  descriptions  which  can 
not  be  reconciled,  to  give  preferencef  to  that  description  which 
is  the  most  certain  and  reliable;  for  instance,  monuments 
will  control  course  and  distance.  The  rule  is  thus  declared 
in  the  elementary  works  on  real  property.  Ayers  v.  Wat- 
tony  113  U.  8.  594,  608  ;  Maguire  v.  Bisaelly  119  Ind.  345; 
Simonton  v.  Thompson^  55  Ind.  87 ;  City  of  Evanaville  v. 
Page,  23  Ind.  525 ;  Hedge  v.  SimSy  29  Ind.  574  ;  Wingler  v. 
Smpsoriy  93  Ind.  204. 

The  first  description  found  in  the  finding  and  decree  of 
the  court  is  a  description  about  which  there  can  be  no  mis- 
take. It  would  be  difficult  to  give  a  more  certain  and  relia- 
ble description  of  one  hundred  and  fifty  acres  of  land  and 
its  location,  unless  possibly  a  description  controlled  by  well 
ascertained  and  permanent  monuments,  while  there  is  always 
room  for  mistakes  as  to  courses  and  distances.  We  are  of 
the  opinion  that  the  first  description  given  should  control  in 
this  case  (1)  because  of  the  fact  that  it  was  evidently  the  in- 
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teution  of  the  court  to  find  and  adjudge  that  the  pIainti£P 
was  the  owner  of  one  hundred  and  fifty  acres  of  land  and  to 
quiet  her  title  thereto ;  (2)  because  the  first  description  covers 
one  hundred  and  fifty  acres  of  land^  and  the  second  descrip- 
tion not  the  one-half  of  that  quantity ;  and  (3)  because  the 
first  description  is  certain  and  reliable^  while  the  second  de- 
scription is  open  to  mistake.  But  the  evidence  shows  that 
there  was  in  fact  a  mistake  in  the  second  description  :  1.  It 
purports  to  contain  one  hundred  and  fifty  acres  of  land,  but 
contains  in  fact  less  than  one-half  of  that  number  of  acres. 
2.  The  intention  of  the  court  was  to  quiet  title  to  one  hun- 
dred and  fifty  acres  of  land,  but  if  the  latter  description  pre- 
vails the  appellant's  title  was  quieted  to  less  than  one-half 
of  that  number  of  acres.  3.  The  surveyor  and  others  tes- 
tify that  the  stakes  referred  to  were  planted  nineteen  and 
one-third  chains  from  the  south  line  of  the  section,  and  not 
nine  and  one-third  chains  north  of  the  south  line  of  the  sec- 
tion, as  shown  in  his  report  and  in  the  decree  of  the  court; 
and  that  nineteen  and  one-third  chains  north  from  the  south 
line  would  include  within  the  description  one  hundred  and 
fifty  acres. 

The  stakes^  wherever  they  were,  if  standing,  would  con- 
trol the  distances,  but  they  were  not  to  be  found.  It  is  ob- 
jected that  parol  evidence  was  not  allowable  to  prove  where 
the  stakes  were  planted.  Why  not?  If  the  stakes  were 
present  their  identity  could  certainly  be  established  by  parol 
evidence,  and  for  the  same  reasons  the  place  of  their  loca- 
tion might  be  shown  by  the  same  character  of  evidence.  The 
evidence  was  clearly  competent,  not  only  for  the  purpose  of 
controlling  the  distances  by  the  monuments,  but  for  the  pur- 
pose of  strengthening  the  position  that  the  first  description 
should  be  regarded  as  the  true  description.  There  was  no 
conflict,  we  think,  in  the  evidence  as  to  where  Cox  planted 
the  stakes.  Our  construction  of  the  judgment  in  the  action 
to  quiet  title  is,  that  the  first  description  is  the  true  descrip- 
tion, and  that  the  judgment  quieted  the  title  of  the  appellant 
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to  one  hundred  and  fifty  acres  of  land  as  therein  described. 
Wingler  v.  Simpsoriy  supra;  Hedge  v.  SimSy  supra. 

The  judgment  is  reversed,  with  costs,  and  the  court  is  in- 
structed to  grant  a  new  trial,  and  to  proceed  in  accordance 
with  this  opinion. 

Filed  Maj  18, 1889 ;  petition  for  a  rehearing  OTerruIed  Sept.  26, 1889. 


No.  15,036. 

KiLEY  V.  The  State. 

Gbdonal  Law. — Minor. — Fool  Table. — Penmuum  to  Fhy  C^xwi. — indief- 
menL—Duplieiiy.SUUule  ConatruedL—Under  section  2087,  B.  Q.  1881, 
which  provides  that  any  person  owning  or  managing  a  pool  table,  etc., 
who  allows  or  suffers  a  minor  to  play  at  or  upon  such  table,  shall,  upon 
oonviction  thereof,  for  each  game  so  allowed  or  suffered  to  be  played,  be 
fined  in  any  sum  not  more  than  fifty  dollars  nor  less  than  five  dollars, 
the  offence  consists  in  allowing  the  minor  to  play,  the  number  of  games 
played  under  one  permission  relating  merely  to  the  question  of  punish- 
ment, and  hence  where  an  indictment  charges  the  playing  of  four  games 
of  pool  at  one  time  and  place,  it  is  not  bad  for  duplicity. 

Same. —  WUnesB. — ImnuUmai  TeaHmony.— In  a  prosecution  for  permitting 
a  minor  to  play  upon  a  pool  table,  a  question  propounded  to  a  witness 
asking  him  whether  or  not  "  he  is  the  same  person  who  had  been  a  wit-* 
ness  in  several  liquor  cases,"  is  objectionable,  as  calling  for  immaterial 
testimony. 

From  the  Grant  Circuit  Court. 

A.  Steele  and  J.  A.  Kersey ^  for  appellant. 
8.  W.  OafUwellj  Prosecuting  Attorney,  and  H.  J.  PaiUuSf 
for  the  State. 

Old6^  J. — This  is  a  prosecution  for  unlawfully  permitting 
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a  minor  to  play  pool.  The  indictment  charges  that  the  de- 
fendant^ John  Kiley,  on  the  4th  day  of  September,  A.  D. 
1888,  at  said  county  of  Grant,  and  State  of  Indiana,  did 
then  and  there  own  and  have  the  care,  management  and  con- 
trol of  a  certain  pool-table,  then  and  there  situate,  and  did 
then  and  there  unlawfully  allow,  suffer  and  permit  one  John 
Wincbellto  play  four  games  of  pool,  at  and  upon  said  table, 
with  one  Isaac  Wagoner,  he,  the  said  John  Winchell, being 
then  and  there  a  person  under  the  age  of  twenty-one  years. 
There  was  a  trial  and  the  defendant  found  guilty,  and  his 
punishment  assessed  at  a  fine  of  twenty  dollars. 

There  was  a  motion  for  a  new  trial  by  the  defendant^ 
which  was  overruled,  and  exceptions  taken,  and  the  defend- 
ant then  moved  the  court  in  arrest  of  judgment,  for  cause 
that  the  facts  stated  in  the  indictment  do  not  constitute  a 
public  offence;  which  motion  in  arrest  of  judgment  was 
overruled  and  exceptions  taken,  and  the  rulings  of  the  court 
in  overruling  the  motion  for  a  new  trial  and  in  arrest  of 
judgment  are  assigned  as  error. 

The  objection  urged  by  counsel  for  appellant  to  the  indict- 
ment is  that  it  charges  four  separate  and  distinct  offences ; 
that  the  playing  of  one  game  of  pool  constituted  an  offence, 
and  the  indictment  charges  the  playing  of  four  games,  and 
that  the  indictment  is  bad  for  duplicity.  It  is  the  well-set- 
tled doctrine  that  an  indictment  is  bad  which  charges  in  one 
count  two  or  more  separate  and  distinct  offences.  State  v. 
Weil,  89  Ind.  286  ;  Knopf  v.  State,  84  Ind.  316.  A  motion 
to  quash  such  an  indictment  made  at  the  proper  time  would 
have  to  be  sustained  ;  but  the  question  in  this  case  is  as  to 
whether  or  not  the  indictment  charges  more  than  one  offence. 
The  statute  upon  which  the  prosecution  is  based  reads  as  fol- 
lows :  Section  2087,  R.  S.  1881.  "  If  any  person  owning  or 
having  the  care,  management,  or  control  of  any  billiard  table, 
pool  table,  or  any  kind  of  gaming  table,  bagatelle  table,  or 
pigeon-hole  table,  shall  allow,  suffer,  or  permit  any  minor  to 
play  billiards,  bagatelle,  pool,  or  any  other  game  at  or  upon 
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such  table  or  tables,  he  shall,  upon  conviction  thereof,  for 
each  game  so  allowed,  suffered,  or  permitted  to  be  placed, 
be  fined  in  anv  sam  not  more  than  fifty  dollars  nor  less  than 
five  dollars." 

The  offence,  as  we  regard  it,  consists  in  allowing,  suffering, 
or  permitting  a  minor  to  play  at  or  upon  such  table,  and  the 
punishment  which  shall  be  assessed  depends  upon  the  num- 
ber of  games ;  that  is  to  say,  the  person  owning,  or  having 
the  care,  management  or  control  of  a  pool  table  is  liable  to 
a  separate  prosecution  for  each  time  he  allows,  suffers,  or 
permits  a  minor  to  play  at  or  upon  such  table ;  and  when  so 
allowed  to  play,  if  the  minor  plays  one  game,  the  person  is 
liable  to  a  fine  of  not  more  than  fifty  nor  less  than  five  dol- 
lars ;  if  the  minor  plays  two  games,  the  person  so  permitting 
him  is  liable  to  a  fine  in  double  the  amount,  and  so  on  in 
proportion  to  the  number  of  games  played  under  the  one 
permission  to  play  ;  each  time  permission  Ms  given,  or  the 
minor  is  suffered  or  allowed  to  play  constitutes  a  separate  and 
distinct  offence,  but  when  once  permission  is  given,  and  the 
minor  is  allowed  or  suffered  to  play,  the  number  of  games 
played  at  one  continuous  sitting,  or  playing  constitutes  but 
one  offence,  although  several  games  may  be  played  in  suc- 
cession ;  but  if  such  minor  ceases  to  play,  and  is  again  al- 
lowed, suffered  or  permitted  to  play,  such  subsequent  playing 
constitutes  a  separate  offence.  This  we  think  the  fair  and 
reasonable  construction  to  be  placed  upon  this  section  of  the 
statute;  to  construe  it  otherwise  we  think  would  be  placing 
an  unnecessary  burden  upon  the  State,  and  inflicting  a  cor- 
responding hardship  upon  the  defendant  by  compelling  the 
State  to  institute  separate  prosecutions  for  each  game  played, 
and  subject  the  defendant  to  the  payment  of  the  costs  of  the 
several  prosecutions  for  the  doing  of  what  is,  in  fact,  but 
one  unlawful  act,  and  we  think  this  construction  fairly  sup- 
{K)rted  by  the  authorities.  Nace  v.  State,  117  Ind.  114; 
Freemanv.  State,  119  Ind.  501 ;  Moore  v.  State, 65  Ind.  213. 

The  indictment  charges  the  playing  of  four  games  of  pool 
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at  one  time  and  place.  The  motion  in  arrest  was  properly 
overruled. 

It  is  further  urged,  that  the  court  erred  in  giving  the  ninth 
instruction  to  the  jury,  which  is  as  follows:  ^^  If  you  find 
the  defendant  guilty,  you  will  take  into  consideration  the 
number  of  games  played  by  the  witness  Winchell,  if  more 
than  one,  which  the  evidence  shows  to  have  been  played.'^ 
What  we  have  said  in  regard  to  the  indictment,  disposes  of 
the  objection  made  to  this  instruction.  The  instruction  was 
not  subject  to  the  objection  urged. 

Upon  cross-examination  of  the  witness  Winchell  in 
rebuttal,  the  appellant  asked  him  the  question  as  to 
whether  ''  be  was  not  the  same  Winchell  who  had  been 
a  witness  in  several  liquor  cases;"  to  which  question 
the  State  objected,  and  the  court  sustained  the  objection, 
and  this  ruling  is  assigned  as  error.  It  does  not  ap- 
pear that  the  testimony  to  be  elicited  by  this  question 
would  have  any  materiality.  From  anything  that  appears 
in  the  case,  it  was  immaterial  whether  the  witness  had  been  a 
witness  in  other  cases  or  not,  and  the  objection  was  properly 
sustained. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

FUed  Sept.  19, 1889. 
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No.  13,897. 

Ashton  v.  Shephebd. 

SuFBEMX  CouBT. — ComplaAiU. — Assignmeni  of  Error  {^oon.— It  can  not  be 
assigned  as  error  that  a  particular  paragraph  of  a  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  ;  the  complaint  can 
only  be  questioned  in  such  w.aj  as  an  entirety. 

DxED. — To  Indemnify  Surety. — Mortgage. — A  deed  executed  by  a  judgment 
debtor  to  indemnify  against  loss  one  who  has  become  liable  as  replevin 
bail  is,  in  legal  effect,  a  mortgage. 

Money  Had  and  Becsived.— JSi^A^  of  Action  for, — The  right  of  actioh 
for  money  h/td  and  received  is  based  upon  the  fact  of  the  receipt  of 
money,  or  its  equivalent,  by  one  from  another,  under  such  circum- 
stances as  that  the  law  implies  a  promise  to  repay  it. 

Same. — Action  on  Implied  Dromise, — I^'oof  of  Express  Promise, —  Variance. — 
Amendment  of  ChmplainL — Where  the  complaint  is  based  upon  an  im- 
plied promise  to  repay  money  paid  out  by  the  plaintiff  for  the  defend- 
ant's benefit,  proof  showing  an  express  promise  to  repay  is  an  immate- 
rial variance,  and  the  plaintiff  may  amend  his  complaint  after  trial  to 
make  it  conform  tp  the  evidence. 

From  the  Fulton  Circuit  Court. 

G.  W,  Holman  and  R.  C.  Stephenson,  for  appellant. 
/.  8,  Slick  and  F.  H.  Terry,  for  appellee. 

Coffey,  J. — The  complaint  in  this  cause  consists  of  two 
paragraphs.  The  second  is  based  upon  a  promissoiy  note, 
and  the  first  avers  that  the  appellant  is  indebted  to  the  ap- 
pellee in  the  sum  of  $5,153.05  for  money  had  and  received 
of  the  appellee  for  the  use  of  the  appellant,  at  his  special 
instance  and  request,  which  is  due  and  wholly  unpaid.  An 
itemized  account  is  filed  with  the  first  paragraph  of  the  com- 
plaint, showing  various  sums  of  money  paid  to  Charles  H. 
Nijc,  to  the  treasurer  of  Fulton  county,  and  to  the  marshal 
of  the  town  of  Rochester,  Indiana. 

A  trial  of  the  cause  by  the  court,  without  the  intervention 
of  a  jury,  resulted  in  a  finding  in  favor  of  the  appellee  for 
the  sum  of  $165.82  on  the  second  paragraph  of  the  com- 
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plaint,  and  for  the  further  sum  of  $2,567.44  on  the  first  par- 
agraph. The  appellant  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted.  The  court  then  rendered 
judgment  on  said  finding. 

The  errors  assigned  are : 

1st;  That  the  first  paragraph  of  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

2d.  That  the  circuit  court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

The  first  assignment  of  error  presents  no  question  for  the 
consideration  of  this  court.  It  can  not  be  assigned  as  error 
that  a  particular  paragraph  in  a  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Such  assignment 
must  be  predicated  upon  the  complaint  as  an  entii'ety,  and  if 
there  is  a  good  paragraph  in  the  complaint  the  assignment 
will  be  unavailing.  Higgins  v.  Kendally  73  Ind.  522 ;  lies 
V.  WaisoUy  76  Ind.  359  ;  Trammel  v.  Ghipman,  74  Ind.  474 ; 
Garr  v.  State,  ex  rel.,  81  Ind.  342 ;  Schuffv.  Ranaomy  79  Ind. 
458  ;  Haymond  v.  Saucer j  84  Ind.  3 ;  Louisville,  etc.,  H.  W. 
Co,  V.  Peck,  99  Ind.  68 ;  Ludlow  v.  Ludlow,  109  Ind.  199 ; 
Louisville,  etc.,  B.  W.  Co.  v.  Ader,  110  Ind.  376. 

If  a  defendant  desires  to  test  the  sufficiency  of  a  particular 
paragraph  in  a  complaint,  he  must  do  so  by  demurrer. 

The  evidence  in  the  cause  tends  to  prove  that  prior  to  the 
11th  day  of  November,  1878,  the  appellant  was  the  owner  of 
what  was  known  as  the  Ashton  Machine  and  Foundry  prop- 
erty in  the  city  of  Rochester,  Indiana,  and  while  so  the  owner 
of  said  property,  judgments  were  rendered  against  him  in  the 
circuit  court,  upon  which  Augustine  Meisch  became  replevin 
bail.  For  the  purpose  of  indemnifying  said  Meisch, and  to  save 
him  harmless  on  account  of  his  liability  as  such  replevin  bail, 
the  appellant,  on  the  11th  day  of  November,  1879,  conveyed 
said  property  to  the  said  Meisch  and  his  wife  Catharine. 
Meisch  being  unable  to  pay  the  judgments,  with  the  consent 
of  the  appellant,  he  and  his  wife  conveyed  the  property  to 
Charles,  H.  Nix,  who  undertook  to  pay  the  judgments,  and 
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who,  in  consideration  of  such  conveyance,  agreed  that  ap- 
pellant might  sell  the  property  within  a  giyen  time,  and 
after  repaying  to  Nix  the  amount  of  money  expended  by  him, 
with  the  interest  thereon,  should  retain  the  remainder  for  his 
own  use.  The  appellant  subsequently  procured  the  said  Nix 
to  convey  said  property  to  the  appellee  upon  her  making  ar- 
rangements with  him,  to  his  satisfaction,  for  the  amount  he 
had  advanced  for  the  use  of  the  appellant,  the  amount  being 
♦5,000.  It  was  agreed  between  the  appellant  and  the  ap- 
pellee that  the  appellant  should  repay  all  sums  of  money  paid 
out  by  her  for  his  use,  and  that  she  should  hold  the  title  to 
said  property  as  security  for  the  performance  of  said  agree- 
ment. At  the  time  of  the  conveyance  from  Nix  to  the  ap- 
pellee she  paid  him,  by  the  assignment  of  a  note  and  mort- 
gage, the  sum  of  $1,882.40,  and  executed  to  him  her  notes, 
payable  in  equal  instalments,  in  one,  two,  three,  four  and  five 
years,  for  the  balance  of  the  $6,000,  and  secured  the  payment 
of  the  same  by  a  mortgage  back  upon  the  property.  She 
paid  the  taxes  on  said  property,  and  subsequently  paid  two 
of  said  notes,  together  with  a  large  amount  of  interest,  and 
being  unable  to  pay  the  remainder  of  the  $5,000,  the  mort- 
gage given  to  secure  the  same  was  foreclosed  and  the  prop- 
erty sold.  During  all  this  time  the  appellant  remained  in 
the  possession  of  the  property,  paying  no  rent  therefor. 

It  was  objected  to  the  introduction  of  the  evidence  tend- 
ing to  prove  these  facts,  that  this  was  an  action  for  money 
had  and  received,  and  that  they  did  not  tend  to  sustain  such 
an  action,  and  it  is  now  contended  in  argument  that  these 
facts  do  not  sustain  an  action  of  that  kind. 

The  general  principle  governing  actions  for  money  had  and 
received  is,  that  the  defendant  must  have  come  into  the  pos- 
session of  money  which  he  can  not  conscientiously  withhold 
from  the  plaintiff. 

To  maintain  an  action  for  money  had  and  received,  it 
must  be  shown  that  before  the  action  is  brought,  the  defend- 
ant actually  received  the  money,  or  something  which  in  re- 
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ality  or  presumptively  was  converted  into  money^  or  that 
something  was  received  as  money  or  instead  of  it.  For 
money  had  and  received  the  action  is  equitable^  and  is  based^ 
not  upon  a  promise^  but  upon  the  fact  of  the  receipt  of  money 
by  one  from  another  through  the  medium  of  oppression^  im- 
position^ extortion  or  deceit^  or  by  mistake  of  fact,  or  with- 
out consideration,  or  upon  a  consideration  that  has  failed, 
from  which  the  law  implies  a  promise  to  repay.  Hatten  v. 
Robinaofij  4  Blackf.  479 ;  Lemans  v.  Wilej/y  92  Ind.  436. 

But  we  do  not  understand  this  to  be  an  ordinary  action 
for  money  had  and  received.  It  is  clear  from  the  complaint 
and  the  bill  of  particulars  filed  therewith,  that  the  appellee 
was  seeking  to  recover  from  the  appellant  the  amount  of 
money  she  paid  to  Nix  and  had  paid  for  taxes  at  the  request 
of  the  appellant. 

If  the  theory  of  the  appellee  be  correct,  the  appellant 
never  at  any  time  parted  with  the  equitable  title  to. his  prop- 
erty. The  deed  to  Augustine  Meisch  and  Catharine  Meisch 
amounted  to  a  mortgage,  and  nothing  more.  BtUcher  v. 
Stultzy  60  Ind.  170;  Orane  v.  Buchanan^  29  Ind.  570; 
Wheeler  v.  Ruston,  19  Ind.  334. 

As  to  the  effect  of  the  other  conveyances,  it  is  unnecessary 
to  inquire,  as  they  have  but  little,  if  any,  bearing  upon  the 
questions  involved  in  the  case.  It  is  true  that  there  is  no 
express  promise  averred  in  the  complaint  to  repay  the  money 
advanced  by  the  appellee  at  the  request  of  the  appellant,  but 
the  law  would  imply  a  promise  to  repay  it.  If  the  appellee 
advanced  the  money  named  in  her  complaint  to  Nix  and 
others,  upon  the  express  promise  of  the  appellant  to  repay  it^ 
we  know  of  no  reason,  either  legal  or  equitable,  why  he 
should  not  do  so.  While  it  may  be  true  that  the  complaint 
is  based  upon  an  implied  promise  to  repay  the  money  paid 
out  by  the  appellee,  we  think  that  the  proof,  showing  an  ex- 
press promise,  is  an  immaterial  variance,  and  that  the  appel- 
lee might  have  amended  her  complaint  after  trial  so  as'  to 
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make  it  conform  to  the  evidence.  Section  391^  B.  S.  1881 ; 
Farley  v.  Eller,  29  Ind.  322. 

We  do  not  think  the  court  erred  in  admitting  the  evidence 
to  prove  the  facts  above  set  out^  and  we  are,  also^  of  the 
opinion  that  the  evidence  tends  to  support  the  finding  of  the 
circuit  court. 

It  is  also  claimed  by  the  appellant  that  the  amount  assessed 
by  the  circuit  court  is  excessive.  In  this,  however^  we  think 
he  is  mistaken.  The  amount  paid  out  by  the  appellee,  with 
the  interest. thereon,  largely  exceeds  the  amount  assessed  by 
the  court. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Filed  Sept.  19, 1889. 
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CoMMOK  Cabbieb. — Oonneding  Lines, — BelaHon  to  Oriffinal  CorUraeL — Where 
a  contract  is  m^de  with  a  common  carrier  for  the  transportation  of 
goods,  no  intermediate  carriers  being  designated,  and  containing  no 
provisions  that  its  stipulations  shall  enure  to  the  benefit  of  all  the  car- 
rierB,  an  intermediate  carrier,  by  accepting  the  goods  for  transportation, 
is  bound  by  the  ordinary  rules  in  the  absence  of  a  special  contract, 
and  can  claim  the  benefit  of  none  of  the  provisions  of  the  original 
contract. 

Sake. — Detention  Jor  Freight. —  Waiver. — A  common  carrier  waives  his  right 
to  detain  goods  for  the  freight  if  his  refusal  to  deliver  is  on  the  ground 
that  they  are  not  in  his  possession  at  the  place  where  a  demand  is  duly 
made. 

Same. — Deelaraiums  qf   Agent.-^When^  Principal  Bound,— A  corporation 
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having  invested  an  agent  with  general  authority  to  adjust  claims 
against  it,  the  declarations  of  &uch  agent  in  the  adjustment  of  a  claim 
are  competent  evidence  against  it. 

Same. — Limitaiion  df  Damages. — Not  Available  when  Negligence  i$  Shown. — A 
limitation  of  damages,  without  reduction  in  rate  of  freight,  will  not 
avail  when  negligence  is  shown. 

PLEADiNa. — Allegation  of  Partner's  Names. —  Unnecessary  when. — AUegation  oj 
Incorporaiion. — Where  the  names  of  the  plaintiffs  are  given  in  full  in 
the  title  of  a  cause,  in  alleging  that  the  plaintiffs  are  partners,  it  is  suf- 
ficient to  allege  that  fact  witliout  again  giving  their  names ;  and,  also, 
where  the  name  of  a  defendant  imports  that  it  is  a  corporation,  a  spe- 
cific allegation  is  unnecessary. 

From  the  Morgan  Circuit  Court. 

J.  H.  Jordan  and  O.  Matthews,  for  appellant. 
G.  A.  Adams  and  J,  S.  Ncwby,  for  appellees. 

Elliott,  C.  J. — The  material  facts  pleaded  by  the  appel- 
lees as  their  cause  of  action  are  these :  On  and  prior  to  the 
17th  day  of  January,  1885,  they  were  partners,  engaged  in 
business  as  nurserymen ;  on  that  day  a  lot  of  fruit  trees  was 
delivered  to  the  United  States  Express  Company  at  Cham- 
paign, Illinois ;  the  trees  were  owned  by  the  plaintiffs,  and 
were  directed  to  them  at  Mooresville,  Indiana;  the  United 
States  Express  Company  undertook  to  carry  the  trees  to  Iil- 
dianapolis,  and  there  deliver  them  to  some  other  carrier  to 
be  transported  to  their  destination;  a  written  contract  was 
made  between  the  United  States  Express  Company  and  the 
plaintiffs,  which  contained,  among  others,  these  provisions : 
That  the  person  or  corporation  to  whom  the  trees  shall  be 
delivered  for  transportation  from  the  end  of  that  company's 
line  to  their  destination,  shall  not  be  deemed  the  agent  of  the 
company,  but  shall  be  deemed  the  agent  of  the  plaintiff^; 
that  the  company  shall  not  be  liable  for  injury  to  the  goods, 
unless  it "  be  proved  to  have  occurred  from  the  fraud  or  gross 
negligence  of  the  company  or  its  servants,  nor  shall  any  de- 
mand be  made  upon  the  company  for  more  than  fifty  dollars, 
at  which  sum  said  property  is  hereby  valued."  There  is  no 
provision  in  the  contract  for  the  benefit  of  any  carrier  ex- 
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cept  the  Uuited  States  Express  Company,  nor  is  any  other 
carrier  named.  The  trees  were  delivered  to  the  defendant 
in  good  condition,  at  Indianapolis,  and  it  carried  them  to 
Mooresville ;  after  they  had  reached  there,  the  plaintiflFs  went 
to  the  office  of  the  defendant  prepared  to  pay  the  charges 
and  receive  the  trees,  and,  although  they  were  then  in  the 
possession  of  the  defendant's  agent,  he  denied  that  they  had 
been  received ;  on  a  subsequent  day  the  plaintiffs  went  again 
to  the  'defendant's  office,  received  the  trees  and  paid  the 
freight  on  them.  The  trees  were  so  injured,  through  the 
negligence  of  the  defendant,  as  to  be  utterly  valueless.  The 
plaintiffs  had  sold  the  trees  to  divers  persons,  and  had  agreed 
to  deliver  them  on  the  19th  day  of  October,  1885,  and  the  re- 
fusal of  the  defendant  to  deliver  the  trees  when  first  de- 
manded caused  the  plain tiff-^  to  lose  the  profits  of  the  sales 
made  by  them,  for  the  reason  that  the  delay  prevented,  them 
from  delivering  the  trees  to  the  purchasers  in  accordance 
with  their  contract. 

The  contention  of  the  appellant  is,  that  the  contract  between 
the  United  States  Express  Company  and  the  plaintiffs  bound 
both  them  and  the  appeUant,that  the  latter,  when  it  accepted 
the  goods  for  transportation,  became  bound  to  comply  with 
the  provisions  of  the  contract,  and  secured  a  right  to  all  its 
stipulations  in  favor  of  the  first  carrier,  and  that  the  con- 
tract continued  in  force  for  the  benefit  of  all  the  parties  until 
the  goods  were  delivered  at  their  destination.  The  opposing 
contention  is,  that  the  contract  between  the  United  States 
Express  Company  and  the  plaintiffs  did  not  enure-  to  the 
benefit  of  the  appellant,  and  that  when  it  accepted  the  goods 
for  transportation  it  received  them  under  the  law,  and  be- 
earae  bound  by  tbQ  ordinary  rules  which  prevail  in  cases 
where  there  is  no  special  contract. 

If  the  appellant  had  been  designated  in  the  contract  with 
the  first  carrier  as  one  of  the  intermediate  carriers,  or  if  the 
contract  had  provided  that  its  stipulations  should  enure  to 
the  benefit  of  all  the  carriers,  then  the  contention  of  the  ap- 
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pellant  would  find  strong  support  from  the  authorities.  '  U. 
8.  Express  Co.  v.  Harris,  51  Ind.  127 ;  St.  Louis,  etc.,  R,  W. 
Go,^S  Weakly,  50  Ark.  397 ;  Halliday  v.  St.  Louifi,  etc.,  iJ.. 
W.  Co.,  74  Mo.  159  (41  Am.  Rep.  309) ;  Railroad  Co.  v. 
Androscoggin  Mills,  22  Wall.  594 ;  Maghee  v.  Camden,  etc., 
R.  R.  Co.,  45  N.  Y.  514 ;  Lamb  v.  Camden,  etc,,  R.  R.  Co., 
46  N.  Y.  271. 

But  the  contract  does  not  provide  that  its  stipulations  shall 
enure  to  the  benefit  of  any  other  carrier  than  the  one  with 
whom  it  was  made,  nor  does  it  designate  any  other  carrier 
along  the  line.  Its  provisions  apply  only  to  the  carrier  with 
whom  the  contract. was  directly  made,  and  they  leave  it  to 
that  carrier  to  select  the  carrier  from  the  termination  of  its  line 
to  the  end  of  the  route.  The  authorities  are  substantially 
agreed  that  in  such  a  case  the  intermediate  carrier  can  not 
successfully  claim  the  benefit  of  the  provisions  of  the  orig- 
inal contract.  Martin  v.  American  Ex.  Co.^  19  Wis.  356; 
Bancroft  v.  Merchants,  etc.,  Co.,  47  Iowa,  262  (29  Am.  Rep. 
482);  Merchants,  etc.,  Co.y.  Bolles,  80  111.  473  ;  Camden,  etc., 
R.  R.  Co.  V.  Forsyth,  61  Pa.  St.  81 ;  M,na  Ins.  Co.  v,  Wheeler, 
49  N.  Y.  616.  • 

The  rule  declared  by  the  decisions  we  have  referred  to  is 
the  only  one  that  can  be  defended  on  principle,  for  where 
the  contract  designates  only  one  carrier,  there  is  no  privity 
between  the  owners  and  the  undesignated  carriers ;  but  where 
the.contract  is  a.  through  one,  by  designated  carriers,  th^Ve_ 
is  a  privity  of  contract,  for  it  is  justly  inferable  that  the 
contract  was  intended  for  the  benefit  of  all  who  perform  ser- 
vices under  it.  So,  too, .where  the  contract  declares  that  it 
is  for  the  benefit  of  intermediate  carriers,  it  may  be  enforced, 
since  it  is  a  contract  for  the  benefit  of  a  third  person  ;  and  as 
it  id  beneficial  to  him  it  is  natural  to  presume  that  its  terms 
were  assented  to,  and  formed  the  contract  under  which  the 
goods  were  transported.  Where,  however,  the  contract  is 
solely  for  the  benefit  of  the  original  parties  it  is  not  possible 
to  apply  this  rule-  to  it.  . 
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Where,  as  here,  the  uames  of  the  plaintiffs  are  given  in 
full  in  the  title  of  the  cause,  it  is  unnecessary  to  repeat  them 
in  alleging  that  the  plaintiffs  were  partners.  It  is  sufiScient 
to  allege  that  the  plaintiffs  were  partners  without  again  giv- 
ing their  names.  The  name  of  the  defendant  imports  that « 
it  is  a  corporation^  and  it  was,  therefore,  not  necessary  to  spe- 
cifically aver  that  it  was  a  corporation.  Adams  Express  Co. 
V.  Hilly  43  Ind.  167 ;  Indianapolis  Sun  Co.  v.  HorreUy  63 
Ind.  527 ;  Sayers  v.  First  Nafl  Banky  89  Ind.  230. 

The  defendant's  denial  of  the  possession  of  the  goods  at 
Mooresville  excused  the  plaintiffs  from  making  a  tender  of 
the  carrier's  charges.  A  common  carrier  waives  his  right  to 
detain  goods  for  the  freight  if  he  puts  his  refusal  to  deliver 
them  to  the  owner  upon  the  ground  that  they  are  not  in  his 
possession,  at  the  place  where  a  demand  is  duly  made.  Vin- 
ton v.  Baldwin^  96  Ind.  433,  and  cases  cited;  Mathis  v. 
Thoinas,  101  Ind.  119;  Platter  v.  Board,  etc.,  103  Ind. 
360;  House  v.  Alexander,  105  Ind:  109, 

Where  a  corporation  invests  an  agent  with  general  author- 
ity to  adjust  claims  against  it,  the  declarations  of  that  agent 
made  while  endeavoring  to  secure  an  adjustment  of  the  claim 
are  competent  evidence  against  his  principal.  This  general 
rule  has  often  been  applied  in  insurance  cases,  and  must 
necessarily  apply  in  such  cases  as  this;  for  otherwise  the 
corporation  would  be  entirely  without  a  representative. 

In  deciding,  as  we  have,  that  the  provisions  of  the  con- 
tract with  the  United  States  Express  Company  can  not  be 
taken  advantage  of  by  the  appellant  we  have  disposed  of  the 
point  that  the  damages  are  li united  to  fifty  dollars  :  but  if  we  ]  ^ 

were  wrong  in  this,  still  the  limitation  will  not  control  since 
there  is  evidence  of  negligence,  and  no  evidence  that  a  lower' 
rate  of  freight  was  given  on  account  of  the  limitation  placed 
upon  the  value  of  the  property.  Rosenfeld  v.  Peoria,  etc., 
R.  W.  Co.,  103  Ind.  121  ;  BartleU  v.  Pittsburgh,  etc.,  R. 
W.  Co.,  94  Ind.  281 ;  United  States  Ex.  Co.  v.  Backman,  28 
Ohio  St.  144. 
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As  there  was  evidence  of  negligence^  and  no  evidence  that 
there  was  any  special  consideration  inducing  the  owners  to 
place  a  less  value  on  their  property  than  its  actual  worth,  the 
limitation,  even  conceding  it  to  be  available  to  the  appellant 
as  a  part  of  the  contract,  is  nullified. 

The  instructions  of  the  court  are  quite  as  favorable  to  the 
appellant  as  the  law  warrants,  and  the  evidence  fully  sup- 
ports the  verdict. 

Judgment  affirmed. 

Filed  May  9, 1889 ;  petition  for  a  rehearing  overruled  Sept.  25, 1^89* 


No.  9473. 

Langsdalk  V.  Woollen,  Admikistbator. 

Plsadino. — CompUiini  to  Anntd  Letters  ofAdmvnistratUnL — 'Paragraph  Bttifor 
Vheerktinty, — Parugrapk  Showing  Assets — A  paragraph  of  complaint  ia 
an  action  to  annal  letters  of  administration  on  the  ground  of  there  be- 
ing no  assets  of  the  estate  within  the  jurisdiction  of  the  coart  when  the 
administrator  was  appointed,  alleging  that  no  assets  or  property  of  the 
decedent  had  come  into  the  county,  and  if  so  the  same  had  been  admin- 
istered before  the  appointment  of  the  administrator,  is  bad  for  uncer- 
tainty ;  also,  a  paragraph  is  bad  showing  indebtedness  under  judgment 
upon  suit  brought  by  the  administrator,  whose  letters  of  administration 
it  is  sought  to  annul  for  the  reason  that  there  are  no  assets. 

Decedekts'  Estates. — Preceding  Administrator. — Inability  to  Diseovetr  As^ 
sets, — Adminiatraiorf  Appoinhneni  of,  de  bonis  non. — That  a  preceding  ad- 
ministrator is  unable  to  discover  assets  belonging  to  the  estate,  will  not 
prevent  the  appointment  of  an  administrator  de  bonis  notu 

Same. — Common  Pleas  (hurt, — Presumption  rf  Jurisdiction,— J nnsdiction  of 
the  common  pleas  court,  a  court  of  general  jurisdiction  of  matters  pro- 
bate at  the  time  of  the  appointment  of  the  administrator  herein,  i^the 
absence  of  a  showing  to  the  contrary,  will  be  presumed. 

From  the  Marion  Circuit  Court. 
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J.  A.  New,  J.  W.  Jones,  A.  C.  Ayres,  E.  A.  Brown,  J.  Jf. 
Winters,  R.  Denny  and  J.  R,  MoFee,  for  appellant. 
W.  W.  Woollen,  Jr.,  for  appellee, 

Bebeshibe,  J. — This  was  an  action  in  the  court  below, 
institilted  by  the  appellant  against  the  appellee  to  annul  the 
letters  of  administration  issued  to  the  latter^  and  to  remove 
him  from  his  trust. 

The  complaint  contains  two  paragraphs,  to  which  separate 
demurrers  were  filed  and  sustained  by  the  court,  and  the 
proper  exceptions  reserved.  Judgment  was  rendered  for 
want  of  a  sufficient  complaint,  and  from  that  judgment  the 
appellant  appeals,  assigning  as  error  the  ruling  of  the  court 
below  in  sustaining  the  demurrers  to  the  paragraphs  of  the 
complaint. 

There  is  not  a  great  deal  of  difference  in  the  two  para- 
graphs of  complaint.  The  first  paragraph  alleges  that  John 
Crowder,  the  decedent,  departed  this  life  intestate,  in  the 
year  1854,  in  the  Dominion  of  Canada,  and  the  appointment 
in  a  reasonable  time  thereafter  of  an  administrator  at  the 
place  of  his  death ;  that  he  had  no  estate  of  any  character  or 
kind  in  the  county  of  Marion,  or  State  of  Indiana,. on  the 
28th  day  of  September,  1856,  to  be  administered,  but,  not- 
withstanding, on  that  day  one  Oeorge  W.  Mears  was  ap- 
pointed administrator  of  said  estate  by  the  court  of  common 
pleas  for  Marion  county.  State  of  Indiana,  and  continued  in 
that  capacity  until  the  year  1858,  when  his  resignation  was 
accepted  by  the  court;  that  in  the  same  year,  there  being  no 
assets  of  said  decedent  in  the  county  of  Marion,  or  in  the 
State  of  Indiana,  at  the  time  of  said  Mears'  appointment, 
and  none  having  come  into  the  State  afterwards,  or  if  so  the 
same  were  fully  administered  by  said  Mears ;  by  the  same 
court  one  Alexander  Graydon  was  appointed  administrator 
de  bonis  non  of  said  estate,  and  continued  as  such  until  the 
13th  day  of  March,  1863,  at  which  time  he  reported  to  the 
court  that  he  had  made  search  for  property  and  could  find 
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nothing,  and  asked  to  be  discharged ;  that  his  report  was  ap- 
proved;  and  he  was  finally  discharged  from  his  trusty  and  the 
said  estate  discontinued ;  that  on  the  27th  day  of  March, 
1874^  there  never  having  come  into  the  county  of  Mariou, 
or  State  of  Indiana^  any  assets  or  property  of  said  decedent^ 
and  if  so  the  same  having  been  fully  administered^  on  his 
own  application  the  appellee  was  appointed,  by  the  probate 
court,  administrator  de  bonis  non  of  said  estate ;  that  during 
the  administration  of  said  Mears  and  said  Graydon,  respect- 
ively, a  suit  was  instituted  against  the  appellant  to  recover 
a  balance  claimed  to  be  due  arising  out  of  the  sale  and  pur- 
chase of  a  certain  farm,  but  that  such  proceedings  were  af- 
terwards had  that  the  said  suit  was,  by  the  said  administra- 
tor, dismissed,  and  no  further  steps  taken  by  them ;  that 
when  said  appellee  was  appointed  as  such  administrator  said 
estate  had  been  fully  settled  and  discontinued,  and  that  said 
court  in  making  said  appointment  acted  without  its  juris- 
diction. 

The  only  difference  in  the  two  paragraphs  of  the  complaint 
is  that  in  the  second  paragraph  there  is  the  additional  aver- 
ment that  in  the  action  brought  by  the  appellee  against  the 
appellant  a  judgment  was  recovered  on  the  —  day  of  Jan- 
uary, 1881,  for  the  sum  of  $2,032.52.  One  of  the  elementary 
rules  of  pleading  is,  that  the  averments  in  a  pleading  must 
be  clear  and  unequivocal.     Bunnell  v.  Davisson,  85  Ind.  557. 

'^  The  pleader  is  not  at  liberty  to  leave  his  pleading  open 
to  different  constructions,  and  then  take  his  choice  between 
them."  Van  EUen  v.  Hurst,  6  Hill,  311  (41  Am.  Dec.  748)  ; 
United  States  v.  Innn,  1  Howard  (U.  S.),  104 ;  Atwood  v. 
Camell,  19  Pick.  493. 

•  Facts  must  be  stated  directly  and  positively,  and  not  in- 
directly nor  in  the  alt^rtiative.  Stonsel  v.  Abrams,  7  Blackf. 
616  ;  Stone  v.  Graves,  8  Mo.  148  (40  Am.  Dec.  131) ;  Uiomp- 
son  V.  Hunger,  15  Texas,  523  (65  Am.  Dec.  176). 

Neither  paragraph  avers  in  positive  terms  that  there  were 
no  assets  belonging  to  the  estate  within  Marion  county  when 
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the  several  administrators  were  appointed.  Taking  the  aver- 
ments altogether^  they  neither  deny  nor  affirm  that  there 
were  assets^  but  allege  that  ii  there  were  any  they  had  been 
fally  administered  before  the  appellee  received  his  appoint- 
ment. 

It  is  averred  that  after  the  appellee  had  been  appointed 
he  brought  an  action  against  the  appellant  upon  the  same 
alleged  cause  of  action  upon  which  Mears  and  Graydon  had 
sued  him  while  they  were  acting  as  administrators,  and  in 
the  first  paragraph  it  is  alleged  that  the  action  is  still  pend- 
ing ;  in  the  second  paragraph  it  is  alleged  that  the  action  had 
been  prosecuted  successfully,  and  a  judgment  rendered  for 
12,032.52,  and  though,  as  a  conclusion  of  the  pleader,  it  is 
alleged  that  the  estate  had  been  finally  settled  when  the  ap- 
pellee received  his  letters  as  administrator,  the  facts  stated 
do  not  bear  out  the  conclusion,  but  show  simply  that  the  pre- 
ceding administrators  had  failed  to  discover  assets  belonging 
to  the  estate,  and  were  by  the  court  discharged  from  further 
execution  of  the  trust,  and  the  estate  discontinued. 

We  can  not  well  understand  how  there  could  have  been  a 
final  settlement  of  the  estate,  within  the  meaning  of  the  stat- 
ute, where  no  assets  had  been  discovered  on  which  to  admin- 
ister. Section  112, 2  G.  &  H.  517 ;  Langsdale  v.  Woollen,  99 
Ind.  575;  Roberta  v.  Spencer,  112  Ind.  85. 

It  does  not  appear  by  positive  averment  that  the  appel- 
lant, during  the  time  that  the  different  administrators  were 
seeking  to  enforce  the  claim  which  they  asserted  was  due 
from  him  to  their  trust,  was  a  resident  of  Marion  county, 
Indiana,  but  there  is  no  averment  to  the  contrary  ;  and  from 
the  facts  and  circumstances  that  are  averred  it  is  evident  that 
he  was  a  resident  of  said  county.  It  is  averred,  among  other 
things,  that  he  was  three  times  sued  upon  the  claim  in  the 
courts  of  that  county,  and  that  he  at  no  time  claimed  that 
that  was  not  the  county  in  which  he  resided. 

If  the  appellant  was  a  resident  of  Marion  county,  and  he 
Vol.  120.- 
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was  indebted  to  the  estate  as  claimed^  then  there  were  assets 
in  the  county  of  Marion,  State  of  Indiana,  belonging  to  the 
estate  to  be  administered,  and  the  court  of  that  county,  which 
exercised  probate  jurisdiction,  had  jurisdiction  to  appoint  an 
administrator  to  administer  upon  those  assets.  Langsdale  v. 
Wqollenj  supra;  2  6.  &  H.  494,  section  34;  Oureton  v. 
Mills,  13  S.  C.  409  (36  Am.  Eep.  700);  Kelly  v.  Kelly,  9  Ala. 
908  (44  Am.  Dec.  469). 

The  presumption  must  be  in  favor  of  the  jurisdiction  of  the 
common  pleas  court  of  Marion  county,  it  being  the  court 
that  exercised  jurisdiction  of  all  matters  of  probate  at  the 
time  each  of  the  said  administrators  was  appointed,  and  be- 
ing as  to  such  matters  a  court  of  general  jurisdiction.  Doe 
V.  Bowen,  8  Ind.  197 ;  Doe  v.  Harvey,  3  Ind.  104 ;  Ger^ 
rard  v.  Johnson,  12  Ind.  636 ;  Spaulding  v.  Baldwin,  31  Ind. 
376;  Walker  v.  Hill,  111  Ind.  223;  Laniz  v.  MaffeU,  102 
Ind.  23 ;  Valle  v.  Fleming,  19  Mo.  464 ;  Siias  v.  Gay,  109 
Ind.  501. 

We  are  of  the  opinion  that  the  first  paragraj^  of  the  com- 
plaint is  bad,  because  it  does  not  allege  that  there  were  no 
assets  belonging  to  said  estate  when  the  appellee  was  ap- 
pointed administrator  within  the  jurisdiction  of  the  court^ 
but  the  averments  as  to  that  important  and  jurisdictional  fact 
are  equivocal,  and  leave  the  mind  in  a  state  of  uncertainty 
as  to  whether  there  were  or  were  not  assets  within  the  juris- 
diction of  the  court. 

The  second  paragraph  pf  the  complaint  is  bad,  not  only 
for  the  reasons  stated  as  to  first  paragraph,  but  because  it 
shows,  prima  fade  at  least,  that  the  appellant  was  indebted 
to  the  appellee's  intestate  in  the  sum  of  $2,032.52. 

The  court  committed  no  error  in  sustaining  the  demurrers 
to  the  two  paragraphs  of  complaint. 

Judgment  affirmed,  with  costs. 

•Elliott,  C.  J.,  took  no  part  in  the  decision  of  this  case* 

Filed  May  28, 1889;  petition  for  a  rehearing  oTenruled  Sept  24, 1889. 
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Gbaybl  Road.— CiwUrajtor'a  5<mrf.—M8taJfce.— Mistakes  in  a  bond  given  •^'*  ^'^- 

parsaant  to  the  statute  to  secure  the  performance  of  a  contract  for  the 
constraction  of  a  free  gravel  road,  may  be  corrected,  under  section  1221, 
B.  S.  1881,  80  as  to  give  the  bond  the  effect  intended  \>y  the  law. 

Sams. — Liability  of  Sureties, — The  obligors  in  a  bond  executed  by  a  con- 
tractor to  secure  the  construction  of  a  free  gravel  road  are  not  liable 
for  debts  incurred  by  the  contractor  in  the  prosecution  of  the  work,  in 
the  absence  of  a  condition  to  that  effect,  unless  a  mistake  is  averred 
and  proved. 

Sams. — Sale  qf  Qaims, — Champerty. — ^A  sale  of  claims  for  work  performed 
and  materials  furnished  in  the  construction  of  a  free  gravel  road  is  not 
champertous,  but  is  authorized  by  the  code,  and  the  assignee  becomes 
the  real  party  in  interest. 

CHAKFiSBirr. — Assignment  of  Qaim, — An  assignment  of  a  claim  can  not  be 
defeated  by  the  debtor  by  alleging  facts  showing  that  a  champertous 
agreement  was  entered  into  by  the  plaintiff  and  the  original  holder  of 
the  claim  at  the  time  of  the  assignment. 

From  the  HaDCOck  Circuit  Court. 

W.  R,  Hough,  for  appellants. 

J,  A.  New  and  J.  W,  Jones,  for  appellee. 

EuLiOTT,  C.  J. — The  complaint  of  the  relator  is  based  on 
a  bond  executed  by  Hays  as  principal^  and  the  other  appel- 
lees as  sureties.  The  condition  of  the  bond  is  thus  ex- 
pressed: 

"  The  conditions  of  the  above  obligation  are  such  that 
whereas,  the  above  bound  Orlando  Hays  has  been  awarded 
the  contract  for  constructing  sections  1,  %  3,  4,  5,  6,  7^  8^  9, 
10,  of  the  Pleasant  Hill  and  Manilla  Free  Gravel  Road,  in 
Shelby  county,  Indiana,  and  has  entered  into  a  written  con- 
tract with  the  engineer  and  superintendent  of  said  free  gravel 
road  to  construct  and  complete  said  sections  1,  2,  3,  4,  6,  6, 

7,  8,  9,  10,  of  said  road  on  or  before  the  —  day  of , 

188-,  according  to  the  specifications  prepared  therefor  by 
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said  engineer  and  superintendent^  and  in  compliance  with 
the  provisions  and  requirements  of  the  notice  of  the  letting 
of  the  contract  for  the  construction  of  said  road  : 

^^  Now^  if  said  Orlando  Hays  shall  construct  and  complete 
said  sections  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  of  said  road,  accord- 
ing to  the  provisions  of  the  contract  entered  into  with  the 
engineer  and  superintendent,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect." 

It  is  averred  that  a  written  contract  was  entered  into  be- 
tween Hays  and  the  board  of  commissioners  of  Hancock 
county  for  the  construction  of  the  sections  of  the  gravel 
road  mentioned  in  the  bond,  and  that  the  bond  was  executed 
under  the  provisions  of  the  act  of  March  14th,  1877.  It  is 
also  averred  that  by  the  mistake  of  the  scrivener  who  drew 
the  bond  it  was  made  payable  to  the  board  of  commissioners 
instead  of  to  the  State  of  Indiana,  and  that  by  the  further 
mistake  of  the  scrivener  the  bond  was  not  conditioned  for 
the  payment  of  debts  incurred  by  the  contractor  in  the  pros- 
ecution of  the  work,  or  for  the  payment  of  laborers  and  per- 
sons furnishing  material.  It  is  further  averred  that  the 
claims  of  the  persons  named  were  assigned  to  the  relator ; 
that  the  contractor  became  indebted  to  the  persons  named 
for  work  and  for  materials,  and  the  particulars  of  the  in- 
debtedness are  properly  set  forth.  The  complaint  also  alleges 
that  the  relator  made  demand  for  payment  of  the  sums  due 
before  the  action  was  instituted. 

The  title  of  the  act  of  March  14th,  1877,  does  not  include 
more  than  one  subject,  and  the  provisions  relating  to  the 
execution  of  bonds  by  contractors  are  fully  within  the  title. 

The  decision  in  Fauroie  v.  StaUy  ex  rel.,  110  Ind.  463,  set- 
tles the  question  as  to  the  right  of  the  relator  to  have  mis- 
takes in  the  bond  corrected.  The  bond  was  given  pursuant 
to  a  public  statute,  and  under  the  provisions  of  section  1221, 
R.  S.  1881,  the  parties  in  interest  had  a  right  to  have  mis- 
takes corrected  so  as  to  give  the  bond  the  effect  the  law  in- 
tended it  should  have. 
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The  persons  who  performed  labor  and  famished  materials 
had  a  right  to  sell  their  claims.  A  sale  of  such  claims  is  not 
champertous.  There  is  no  more  reason  for  holding  such 
sales  champertous  than  there  is  for  holding  the  sale  of  a  claim 
for  work  and  labor  done  on  a  farm,  or  of  a  claim  for  mer- 
chandise. Our  code  expressly  recognizes  the  right  to  sell 
and  assign  all  such  claims,  and  authorizes  the  assignee  to 
maintain  an  action  in  his  own  name  as  the  real  party  in  in- 
terest. 

After  the  sale  and  assignment  of  the  claims  to  the  relator, 
he  became  the  real  party  in  interest,  and  the  demand  was 
properly  made  by  him. 

The  answer  of  the  sureties  is,  in  substance,  this :  The  as- 
signors and  the  relator,  at  the  time  the  assignment  was  made, 
entered  into  an  agreement  wherein  the  relator  undertook  to 
collect  the  claims  at  his  own  expense,  and  when  they  were 
collected  to  pay  to  each  of  the  claimants  one-half  of  his  claim 
''of  the  money  which  should  be  by  him  collected ;''  in  con- 
sideration of  this  undertaking  the  assignors  agreed  that  the 
relator  should  retain  one-half  of  the  amount  collected  on 
each  claim  to  compensate  himself  for  his  services,  and  to  re- 
imburse him  for  costs  and  expenses  incurred. 

To  this  answer  a  demurrer  was  sustained,  and  this  the  ap- 
pellant's counsel  assert  was  error,  because  the  agreement  be- 
tween the  assignors  and  the  relator  was  champertous  and 
void.  The  rule  invalidating  champertous  agreements  is  still 
in  force  in  this  State,  although  much  restricted  by  the  pro- 
visions of  the  code.  Scobey  v.  Rosa,  13  Ind.  117 ;  Quigley  v. 
Thompson,  53  Ind.  317  ;  Gi'eenman  v.  Coheey  61  Ind.  201  ; 
Board,  etc.,  v.  Jameson,  86  Ind.  154, 161.  The  allegations  of 
the  answer  would  carry  the  case  within  our  own  decisions,  and 
within  those  of  other  courts,  if  the  question  at  issue  arose 
directly  on  the  contract.  3  Am.  and  Eng.  Ency.  of  Law, 
68.  It  would,  indeed,  be  impossible  to  discern  any  differ- 
ence in  principle  between  this  case  and  the  cases  of  Scobey  v. 
Ross,  supra,  Goquillard  v.  Bearss,  21  Ind.  479,  and  Lafferty 
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V.  Jelley,  22  Ind.  471,  if  the  contract  were  relied  upon  as  a 
defence  by  a  party  sued  upon  it,  but  here  the  parties  who 
rely  upon  the  contract  are  not  endeavoring  to  prevent  its 
enforcement  directly  against  them,  for  what  they  seek  to  do 
is  to  defeat  an  assignment.  If  the  action  had  been  brought 
by  the  original  claimants,  no  question  of  champerty  would 
have  arisen,  so  that  the  alleged  champertous  contract  only 
comes  into  question  collaterally.  We,  therefore,  feel  bound 
to  hold  under  the  ruling  in  Allen  v.  Frazee,  85  Ind.  283,  that 
the  assignment  is  not  defeated. 

We  find  no  evidence  of  any  mistake  in  the  preparation  of 
the  bond,  and  we  can  not  agree  with  the  view  of  counsel 
that  the  statute  of  its  own  vigor  imported  conditions  into 
the  instrument.  It  may  be  true  that  to  prove  the  mistake 
in  naming  the  obligee,  it  is  unnecessary  to  do  more  than 
prove  the  proceedings  in  which  the  bond  was  given,  but 
more  is  necessary  where  it  is  sought  to  add  a  condition  to 
the  bond.  As  the  instrument  is  written  it  simply  obligates 
the  sureties  of  the  contractor  to  answer  for  his  failure  in  his 
undertaking  to  construct  and  complete  the  sections  of  the 
road  designated  "  according  to  the  provisions  of  the  contract 
entered  into  with  the  engineer  and  superintendent."  We 
can  not  perceive  any  legal  reason  upon  which  the  obligors 
can  be  held  in  this  action  without  evidence  that  they  agreed 
to  be  bound  for  debts  due  persons  performing  labor  and 
furnishing  materials.  Some  evidence  must,  in  such  cases  as 
this,  be  given  in  proof  of  the  averment  of  a  mistake  in  re- 
ducing the  contract  to  writing.  Sureties  can  not  be  held 
beyond  the  plain  import  of  their  obligation,  where,  as  here, 
the  obligation  is  clear  and  unambiguous  on  its  face,  without 
some  evidence  of  an  intention  or  agreement  to  be  bound  be- 
vond  the  terms  and  conditions  of  their  bond.  The  board 
had  a  right  to  take  a  bond  to  secure  the  performance  of  the 
work  according  to  the  contract,  and,  so  far  as  this  record 
shows,  this  is  the  only  bond  that  was  taken.  B.  S.  1881, 
section  6095.     At  all  events,  there  is  no  evidence  that  the 
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sureties  agreed  to  be  bound  beyond  the  term  of  the  bond^  or 
that  the  bond  does  not  fully  express  the  obligation  of  the 
sureties. 

We  do  iiot  understand  our  cases  to  decide^  as  counsel  assert^ 
that  '^  in  case  the  mistake  is  not  patent  a  suggestion  of  such 
mistake  in  the  complaint  is  sufficient  for  the  case.''  It  may 
be  sufficient^  as  a  matter  of  pleading,  to  suggest  the  mistake, 
but  when  it  comes  to  the  question  of  establishing  a  cause  of 
action  there  must  be  evidence  of  the  mistake  or  the  plaintiff 
will  fail.  Where  a  bond  appears  to  be  complete  and  perfect 
on  its  face,  with  conditions  fully  expressed,  a  new  condition 
can  not  be  added,  unless  there  is  satisfactory  evidence  of  a 
mistake.  If  the  board  of  commissioners  could  not  right- 
fully have  accepted  such  a  bond  as  the  one  involved  in  this 
controversy,  in  proceedings  for  the  construction  of  roads, 
there  might  be  some  tincture  of  reason  in  the  contention 
that  the  statute  entered  into  it  so  fully  as  to  supply  condi- 
tions and  terms ;  but  it  is  plainly  otherwise  where,  as  here, 
the  statute  authorizes  just  such  bonds  as  the  one  before  us  to 
be  taken  in  proceedings  such  as  those  in  which  this  bond 
was  taken. 

Judgment  reversed,  with  instructions  to  sustain  the  ap* 
pellant's  motion  for  a  new  trial. 

Filed  May  28, 1889. 

On  Petition  for  Rehearing. 

EijUOTT,  C.  J. — Counsel  for  the  appellee  erroneously  as- 
sume that  there  is  a  conflict  between  the  opinion  in  this  case 
and  that  of  Faurote  v.  StcUe^  ex  rd.^  110  Ind.  463.  There  is  not 
the  slightest  conflict,  for  the  ruling  in  the  case  cited  is  fully 
approved  and  followed.  The  counsel  confuse  the  questions  in 
the  two  cases;  in  the  former  the  question  arose  upon  a  com- 
plaint containing  proper  allegations  as  to  the  scrivener's  mis- 
take in  drafting  the  bond,  while  in  the  case  before  us  the 
question  is,  can  sureties  be  held  beyond  the  terms  of  the  bond, 
where  the  words  are  unambiguous,  constitute  a  complete  con- 
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tract  and  there  is  not  a  particle  of  evidence  of  any  mistake, 
nor,  indeed,  an  atom  of  evidence  tending  to  show  that  the 
contract  does  not  mean  exactly  what  it  says  ? 

Petition  overruled. 

Filed  September  18, 1889. 
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No.  13,887. 

Colchen  v.  Ninde  et  al. 

Abbxst  of  Judohent. — Motion, — Time  of.  Making.^ A  motion  in  arrest  of 
judgment  may  not  be  made  after  judgment  is  rendered. 

New  Tbial. — Motion  for. — Judgment  before  Disposed  cf, — A  motion  for  a 
new  trial  may  be  made  at  any  time  daring  the  term  at  which  the  find- 
ing'is  announced,  or  on  the  first  day  of  the  succeeding  term,  where  the 
finding  is  announced  on  the  last  day  of  a  term,  and  a  judgment  ren- 
dered before  such  motion  is  disposed  of  is  not  final  within  the  meaning 
of  the  statute  regulating  appeals. 

Same. — Vacating  Judgment, — Absence  of  Formal  Order, — Where  a  new  trial 
is  had  and  a  new  judgment  is  rendered,  the  effect  is  to  vacate  the  pre- 
vious judgment,  although  there  may  be  no  formal  order  setting  it  aside. 

Pleading. — Oomplaini. — Defects  Cured  by  Verdict, — If  a  complaint  states 
facts  sufficient  to  bar  another  action  for  the  same  cause,  it  is  sufficient 
after  verdict  to  uphold  the  judgment,  as  the  defects  will  be  deemed 
cured. 

Same. — Striking  Out. — Harmless  Error. — ^There  is  no  available  error  in 
striking  out  a  paragraph  of  answer  where  the  facts  averred  therein  are 
admissible  in  evidence  under  another  paragraph  which  remains  in  the 
record. 

From  the  Adams  Circuit  Court. 

C  J.  Lutz,  J.  T.  France  and  J.  T.  Merryman,  for  appel- 
lant. 

12.  8.  Peterson  and  E.  A.  Huffman,  for  appellees. 
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Berkshire/  J. — The  appellees  were  the  plaintiffs  in  the 
court  below,  and  the  appellant  and  one  John  W.  Rout  the 
defendants. 

On  the  6th  day  of  March^  1883,  the  appellees,  in  the  Adams 
Circuit  Court,  recovered  a  judgment  against  the  said  John  W. 
Rout  for*the  sum  of  $400  and  costs,  and  had  filed  their  pe- 
tition in  another  action  pending  in  said  court  brought  by  one 
Bremerkamp  against  said  Rout  and  another  for  the  payment 
of  said  judgment  out  of  certain  moneys  in  the  hands  of  the 
clerk  of  said  court,  claimed  by  one  Lucy  Rout,  and  in  con- 
sideration that  the  appellees  would  dismiss  their  said  petition, 
allow  their  said  judgment  vacated,  and  new  issues  joined  in 
said  cause,  and  another  trial  thereof,  the  said  John  W.  Rout 
as  principal  and  the  appellant  as  surety  executed  the  obli- 
gation sued  on  in  this  action. 

The  appellant  filed  an  answer  to  the  complaint,  in  three 
paragraphs,  the  first  being  the  general  denial. 

The  second  and  third  paragraphs  were  stricken  out  on  mo- 
tion, and  the  proper  exception  reserved  by  the  appellant, 
and  thereafter  there  was  a  trial  by  the  court  and  a  finding  in 
favor  of  the  appellees  in  the  sum  of  $491.24,  which  was,  on 
the  same  day,  followed  by  a  proper  judgment. 

After  the  judgment  was  rendered,  the  appellant  filed  a 
motion  for  a  new  trial,  which  the  court  overruled,  and  then 
a  motion  in  arrest  of  judgment,  which  was  also  overruled, 
and  to  the  action  of  the  court  in  overruling  the  said  motions 
the  proper  exceptions  were  taken. 

There  are  five  errors  assigned,  three  of  which,  the  first, 
third  and  fifth,  present  the  same  question,  viz.,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  appellees  present  a  preliminary  question  which  we  will 
first  dispose  of  before  considering  the  errors  assigned. 

They  contend  that  the  motion  for  a  new  trial  and  in  arrfest 
of  judgment  came  too  late,  not  having  been  made  until  after 
the  rendition  of  the  judgment. 
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The  point  is  well  taken  as  to  the  motion  in  arrest  of  judg- 
ment. Hansher  v.  Hanshew,  94  Ind.  208,  and  cases  cited. 
The  motion  for  a  new  trial  could  be  made  at  any  time  dur- 
ing the  term  at  which  the  finding  of  the  court  was  announced, 
or  on  the  first  day  of  the  next  term  if  the  finding  was  an- 
nounced on  the  last  day  of  the  preceding  term.  Secxtion  561, 
E.  S.  1881 ;  Secor  v.  Souder,  95  Ind.  95.  But  until  the 
motion  for  a  new  trial  was  disposed  of  the  judgment  preced- 
ing it  was  not  final  within  the  meaning  of  the  statute  regu- 
lating appeals.  New  York,  etc.,  R,  R,  Co.  v.  Doane,  105 
Ind.  92. 

The  objection  which  is  raised  to  the  complaint  is,  that  there 
is  no  copy  of  the  bond,  which  is  the  foundation  of  the  action, 
filed  with  it.  If  the  statute  (section  362,11.  S.  1881),  which 
requires  the  original  or  a  copy  of  the  writing  which  is  the 
foundation  of  the  action  to  be  filed  with  the  complaint,  is  not 
complied  with,  the  pleading  will  not  be  good  as  against  a 
demurrer.  But  when  the  sufficiency  of  the  pleading  is  called 
in  question  after  verdict,  by  a  motion  in  arrest  or  by  error 
assigned  in  this  court,  a  different  rule  prevails;  all  intend- 
ments are  taken  in  favor  of  the  pleading,  and  if  facts  suf- 
ficient are  stated  to  bar  another  suit  for  the  same  cause  of 
action,  the  verdict  cures  all  other  defects,  and  the  complaint 
will  be  held  sufficient  to  uphold  the  judgment.  Donellan 
V.  Hardy,  57  Ind.  393  ;  Balliett  v.  Humphreys,  78  Ind.  388 ; 
Sims  v.  Dame,  113  Ind.  127  ;  Ghapell  v.  Shuee,  117  Ind.  481 ; 
Laverty  v.  State,  ex  reL,  109  Ind.  217;  Smith  v.  Smith,  106 
Ind.  43 ;  Baltimore,  etc,  R.  R.  Co.  v.  Kreiger,  90  Ind.  380. 

But  in  this  case  the  statute  above  was  properly  complied 
with,  the  bond  was  copied  in  full  in  the  pleading. 

The  second  error  assigned  is  that  the  court  erred  in  strik- 
ing out  the  second  and  third  paragraphs  of  the  appellant's 
answer,  and  the  fourth  is  that  it  was  error  to  overrule  the 
motion  for  a  new  trial. 

The  ruling  of  the  court  in  striking  out  the  second  para- 
graph of  answer  not  being  discussed  by  appellant's  counsel 
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in  his  brief,  to  that  extent  the  second  assigned  error  is 
waived. 

The  facts  alleged  in  the  third  paragraph  of  the  answer^  so 
far  as  material,  could  have  been  proven  under  the  general 
denial.  There  is,  therefore,  no  available  error  because  of  the 
ruling  of  the  court  in  striking  out  the  answer.  It  seems  that 
the  court  struck  the  answers  out  for  another  reason  than  the 
one  we  have  suggested,  but  as  the  right  result  was  reached 
the  reasons  therefor  are  unimportant. 

The  evidence  discloses  the  following  facts  occurring  after 
the  execution  of  the  bond,  viz. :  A  trial  of  the  cause  of  ac- 
tion recited  in  the  bond  and  a  finding  and  judgment  for  the 
appellees,  the  issuing  of  an  execution  upon  the  judgment  to 
the  sheriff  of  Adams  county,  and  a  return  of  nulla  bona 
thereon,  and  a  refusal  of  the  judgment  defendant  to  pay  the 
execution,  or  to  turn  out  property  to  satisfy  it  when  called 
upon  by  the  officer  holding  the  writ. 

The  point  is  made  that  there  is  a  failure  of  proof  tending 
to  show  that  the  judgment  first  obtained  was  set  aside,  and 
the  petition  that  had  been  filed  dismissed.  It  nowhere  ap- 
pears that  the  petition  was  ever  prosecuted  any  further  aft^r 
the  execution  of  the  bond,  and  it  appears  from  all  the  evi- 
dence in  the  case  that  appellees  never  realized  anything  on 
account  of  the  petition.  But  the  principal  thing  with  John 
W.  Rout  in  executing  the  bond  was  to  get  rid  of  the  judg- 
ment and  to  obtain  a  new  trial,  claiming,  as  he  did,  that  he 
had  a  defence  to  a  part  of  the  cause  of  action. 

It  does  not  appear  by  direct  evidence  that  the  judgment 
originally  obtained  was  formally  set  aside  ;  but  it  does  ap- 
pear that,  after  the  execution  of  the  bond,  the  cause  was 
again  tried,  and  the  principal  obligor  afforded  an  opportunity 
to  make  his  defence,  and  as  the  result  of  the  last  trial  a  new 
judgment  was  rendered.  This  had  the  effect  to  wipe  out  the 
first  judgment,  if  it  had  not  been  done  before.  And,  further, 
when  the  deputy  sheriff  went  to  Rout  and  demanded 
property,  he  did  not,  so  far  as  the  evidence  discloses,  make 
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any  claim  that  the  appellees  had  not  complied  with  the  con- 
ditions of  the  contract  on  their  part. 

We  think  there  is  no  merit  in  this  appeal,  and  the  judg- 
ment is  affirmed,  with  five  per  cent,  damages  and  costs. 

Filed  Sept  19, 1889. 
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QuALTEB  V.  The  State. 

Criminal  Law. — IntoidoaHng  Liquor. — Sale  on  EUcHon  Day. — Speeial  Elee* 
Hon  in  Different  TTord— Under  section  2098,  B.  S.  1881,  it  is  anlawfal 
for  a  licensed  vender  to  sell  intoxicating  liquors  on  the  day  of  a  spe- 
cial election  for  councilman  in  a  ward  different  from  that  in  which  his 
place  of  business  is  situate. 

Same. — AffidaviL — Jural. — Omission  of  Offieer^s  SeaL — ^Where  the  record 
affirmatively  shows  that  the  affidavit  upon  which  the  prosecution  is 
founded  was  sworn  to,  the  omission  of  the  officer  to  attach  his  seal  to 
the  jwnt  is  not  of  such  materiality  as  to  warrant  a  reversal  of  the  judg- 
ment. 

BAMB.^Stinday  not  Dies  Juridicus. — Sunday  is  not  a  judicial  day,  and  is 
not  to  be  computed  in  determining  the  number  of  days  in  which  the 
business  of  a  court  has  not  been  transacted ;  but  if  it  were,  a  party  who 
goes  to  trial  after  three  days  have  passed  without  the  transaction  of 
business  waives  his  right  to  object  on  that  ground. 

From  the  Tipton  Circuit  Court. 

O.  H.  Gifford  and  J.  if.  Fipperiy  for  appellant. 
L,  T.  Michener,  Attorney  General,  W.   W.  Mount,  Prose- 
cuting Attorney,  and  J,  H.  GHUetty  for  the  State. 

Elliott,  C.  J. — A  special  election  for  councilman  was 
held  in  the  first  .ward  of  the  city  of  Tipton  on  the  29th  day 
of  May,  1888,  and  on  that  day  the  appellant,  who  was  a 
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licensed  liquor  seller^  sold  intoxicating  liquor.  His  place  of 
basinesSy  where  the  liquor  was  sold,  was  situated  in  the  sec- 
ond ward  of  the  city,  in  which  ward  no  election  was  held,  and 
forty  rods  distant  from  the  voting  place.  The  prosecution  is 
founded  on  the  statute  forbidding  the  sale  of  intoxicating 
liquor  on  days  on  which  elections  are  held,  and  on  holidays. 
That  statute  declares  that  it  shall  be  unlawful  to  sell  ^'  upon 
the  day  of  any  election  in  the  township,  town,  or  city  where 
the  same  may  be  holden."     B.  S.  1881,  section  2098. 

There  was  an  election  held  in  the  city  of  .Tipton,  and  in 
that  city  the  appellant  did  sell  intoxicating  liquor  on  the  day 
the  election  was  held.  His  act  was  within  the  express  words 
of  the  statute,  for  it  declares  that  it  shall  be  unlawful  to  sell 
in  any  city  wherein  an  election  is  holden.  The  offence  of  the 
appellant  is  clearly  within  the  words  of  the  statute,  for  it 
forbids  a  sale  where  ^^  any  election  is  holden,"  and  applies  to 
an  entire  town  or  city.  Under  the  strict  letter  of  the  statute, 
evidence  of  an  election  in  the  city,  and  of  a  sale  on  the  day 
of  the  election,  makes  out  the  offence  defined.  All  elections 
are  embraced  in  the  language  of  the  statute,  and  it  would  be 
legislation  on  the  part  of  the  courts  to  declare  that  only  some 
elections  were  meant.  We  are  not  prepared  to  assent  to  the 
argument  of  counsel  that  the  act  of  the  appellant  is  not 
within  the  spirit  of  the  statute.  *It  is  obvious  that  a  dram 
shop  in  full  operation  across  the  street  from  the  polls,  or  forty 
rods  distant,  although  in  another  ward,  might  do  full  as  much 
mischief  as  one  within  the  ward  boundaries.  If  we  should 
adopt  the  view  of  appellant's  counsel,  we  should  not  only  leg- 
islate, but  we  should  so  far  cripple  the  statute  as  to  make  it 
of  little  effect  in  remedying  the  evil  it  was  plainly  its  object 
to  repress* 

The  record  aflBrmatively  shows  that  the  affidavit  on  which 
the  prosecution  is  founded  was  sworn  to,  and  the  omission  of 
the  mayor  to  attach  his  seal  to  the  jurat  is  not  of  such  ma- 
teriality, if,  indeed,  of  any  materiality  at  all,  as  to  warrant  a 
i:ever8al. 
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Sunday  is  not  dies  juridieibs,  and  is  not  to  be  computed  in 
determining  the  number  of  days  in  which  the  business  of  a 
court  has  not  been  transacted.  There  is  no  merit  in  appel- 
lant's argument  that  the  judgment  is  void  or  erroneous  be- 
cause three  days  passed  without  the  transaction  of  any  busi- 
ness, for  Sunday  was  one  of  the  days  which  he  includes  in 
his  reckoning. 

The  appellant  agreed  to  a  submission  of  the  cause  to  the 
court  for  trial  afler  the  alleged  improper  cessation  of  busi- 
ness, and  made.no  objection  to  the  action  of  the  court  in  suf- 
fering three  days  to  elapse  without  transacting  business,  so 
that  even  if  Sunday  is  to  be  reckoned  as  a  judicial  day,  he 
is  not  in  a  situation  to  now  successfully  complain. 

Judgment  affirmed. 

FUed  Sept  20, 1889. 
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Trust.— IVstam^ntary  Appointment  cf  TraOUy  wUhmU  Bond. — Bmer  f^  Qmrt 
to  Bequire  Bond. — Where  a  testator  by  his  will  appoints  his  son  tmstee 
of  an  express  trust  thereby  created,  and  provides  that  he  shall  not  be 
required  to  give  bond,  but  that  for  any  breach  of  trust  he  may  be  re- 
moved and  another  appointed  by  the  court,  the  court  has  no  power  Uy 
require  the  trustee  so  appointed  by  the  testator  ito  execute  a  bond  for 
the  faithful  discharge  of  his  duties. 

Same. — Trustee  with  an  InteresL—RemovoL— Bight  to  be  Heard.^'WheTe  a 
will  provides  that  the  testator's  son  shall  have  and  hold  in  trust  for  his 
children  "  one  full  and  equal  fourth  part  of  my  property,  real  and  per- 
sonal,  with  the  right  to  use  any  income  or  rents  thereof  to  aid  in  raising- 
and  educating  his  children,'^  the  court  has  no  power  to  arbitrarily  i»> 
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moTe  such  trastee,  withoot  petition  or  notice,  and  without  giving  him 
an  opportunity  to  be  heard. 

From  the  Delaware  Circuit  Court. 

/.  N,  Tempter  and  J,  F.  SanderSy  for  appellant. 
J,   W.  Ryarij  contra. 

MrrCHEiiL,  J. — ^The  fifth  clause  of  the  will  of  David  Kil- 
gore,  who  died  in  Delaware  county,  the  owner  of  real  and 
personal  estate,  reads  substantially  as  follows:  ^^My  son 
David  to  have  and  hold  in  trust  for  his  children  now  born, 
or  which  may  hereafter  be  born,  during  his  natural  life,  one 
full  and  equal  fourth  part  of  my  property,  real  and  personal^ 
with  the  right  to  use  any  income  or  rents  thereof,  to  aid  in 
raising  and  educating  his  children,  and  he  shall  not  be  re- 
quired to  give  bond  as  such  trustee,  but  for  any  waste  or 
abuse  of  trust,  may  be  removed,  and  another  appointed  by 
the  court.'* 

It  appears  from  the  record  that  the  trustee  presented  a  pe- 
tition to  the  Delaware  Circuit  Court,  praying  its  order  and 
direction  in  respect  to  certain  matters  pertaining  to  the  trust. 
Before  the  petition  was  finally  disposed  of,  the  court,  of  its. 
own  motion,  and  without  any  reference  to  the  matters  em- 
braced  in  the  petition,  entered  an  order  requiring  the  trustee 
within  ten  days  to  give  a  bond  in  the  penal  sum  of  $3,000^ 
with  approved  freehold  surety,  for  the  faithful  discharge 
of  his  duties  as  trustee  under  the  will.  This  order  was  made 
over  the  objection  of  the  trustee.  It  is  recited  in  a  bill  of 
exceptions  set  out  in  the  record,  that  the  trustee  having  failed 
and  refused  to  give  bond,  and  to  comply  with  the  order  of 
the  court,  the  court  thereupon,  of  its  own  motion,  ordered  that 
he  be  removed  from  his  trust  as  trustee  under  the  will. 

It  further  appears  by  bill  of  exceptions  that  the  court  had 
made  certain  orders,  tne  purport  of  which,  with  the  excep- 
tion of  the  order  to  file  a  bond,  does  not  very  clearly  appear^ 
and  that  the  trustee  had  failed  to  comply  with  the  orders  so 
made.     Thereupon,  without  any  petition  charging  any  viola- 
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tion  or  attempted  neglect  of  duty,  and  without  any  hearing 
or  previous  notice,  the  court  removed  bim  upon  its  own 
motion. 

The  record  presents  two  questions  for  decision : 

1.  Had  the  court  power  to  require  the  trustee  to  execute 
a  bond  for  the  faithful  discharge  of  his  duties  notwithstand- 
ing the  direction  of  the  testator  that  he  should  not  be  required 
to  give  bond? 

2.  Had  the  court  the  power,  of  its  own  motion,  to  remove 
the  trustee,  without  petition  or  motion,  and  without  previous 
notice  and  an  opportunity  to  be  heard  ? 

Both  the  foregoing  inquiries  must  receive  a  negative  an- 
swer. 

Where  an  express  trust  is  created  by  will  or  deed,  and 
the  trustee  is  vested  with  plenaiy  power,  so  as  not  to  require 
the  aid  or  appointment  of  the  court  in  the  execution  of  the 
trust,  the  court  has  no  power  to  interfere  and  require  the  ex- 
ecution of  a  bond,  in  opposition  to  the  declared  wishes  of  the 
author  of  the  trust,  except  it  be  done  in  pursuance  of  some 
express  statutory  requirement.  On  the  other  hand,  where 
the  power  or  authority  of  a  trustee  to  do  an  act,  or  make  a 
sale,  is  derived  from,  or  where  he  is  appointed  by,  the  court, 
and  the  statute  requires  the  execution  of  a  bond  ais  a  condi- 
tion upon  which  the  appointment  may  be  made,  or  the  power 
exercised,  the  power  can  be  conferred  only  upon  the  statutory  ' 
conditions,  without  regard  to  the  wishes  expressed  by  the 
author  of  the  tri!ist.  lies  v.  Mariiny  69  Ind,  114;  Perry 
Trusts,  section  262. 

A  testator  has  a  right  to  dispose  of  his  property  in  the 
manner  deemed  most  satisfactory  to  him,  and  it  his  province 
to  repose  a  special  trust  and  confidence  in  whomsoever  he 
chooses.  If  he  appoints  a  trustee  and  vests  him  with  power 
to  execute  the  trust  without  the  aid  or  appointment  of  the 
court,  his  express  directions  exempting  the  trustee  fix)m  giv- 
ing bond  can  not  be  disregarded  without  showing  that  the 
trust  estate  is  being  wasted,  and  that  the  condition  and  cir- 
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oomstances  of  the  trustee  are  wholly  different  from  what  they 
were  when  the  appointment  was  made. .  Where  one  has  been 
appointed  executor  who  requires  the  issuance  of  letters  with 
the  will  annexed,  other  principles  control. 

It  is  undeniably  true  that  trustees  and  trust  estates  are,  by 
the  express  terms  of  the  statute,  placed  under  the  equitable 
control  of  the  court  having  jurisdiction  thereof,  for  the  preser- 
vation of  the  funds  and  carrying  out  the  purposes  of  the  trust, 
and  that,  in  a  proper  case,  the  court  may,  by  virtue  of  its  in- 
herent chancery  jurisdiction  over  trust  estates,  require  the 
execution  of  a  bond  for  the  faithful  administiation  of  the 
trust.  Thieband  v.  Dufour,  54  Ind.  320 ;  State,  ex  reL,  v.  Rour- 
debush,  114  Ind.  347;  Tucker  v.  State,  ex  reL,  72  Ind.  242.  If, 
however,  it  be  the  clearly  expressed  purpose  of  the  author 
of  the  trust  that  the  trustee  should  not  be  required  to  exe- 
cute a  bond,  it  is  not  within  the  power  of  the  court  to  set 
aside  an  unequivocal  provision  of  the  will  or  deed  by  order- 
ing the  execution  of  a  bond,  except  its  aid  or  jurisdiction  is 
invoked  in  the  course  of  a  matter  or  proceeding  in  which  the 
statute  requires  the  filing  of  a  bond.  The  testator  appointed 
his  son  trustee  of  an  express  trust.  He  declared,  in  une- 
quivocal language,  that  the  trustee  should  not  be  requird  to 
give  a  bond,  but  that  if  he  abused  his  trust  he  should  be  re- 
moved and  another  appointed  in  his  place.  What  the  testa- 
tor desired  was,  that  the  trust  should  be  faithfully  adminis- 
tered by  his  son,  without  a  bond,  and  that  if  he  failed 
so  to  administer  it  then  he  should  be  removed.  It 
was  not  the  execution  of  a  bond  he  wanted  in  case  the 
confidence  he  had  reposed  should  be  abused.  What  he  ex- 
pressly provided  for  in  such  contingency  was,  that  the  trust 
should  be  committed  to  other  hands,  without  involving  his 
son  in  further  complications.  The  testator  doubtless  had 
abundant  reason  for  making  the  provision  he  did.  The 
court  had  no  power  to  change  it.  The  proceeding  before 
the  court,  at  the  time  the  order  was  made,  was  not  one  in 
Vol.  120.— 7 
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which  the  statute  required  the  filing  of  a  bond.  The  order 
requiring  the  trustee  ,to  file  a  bond  was  therefore  erroneous. 

Coming  now  to  the  second  question,  it  is  apparent  at  once 
that  the  will  made  the  appellant  the  trustee  of  an  active 
trust  in  which  he  had  a  beneficial  interest  of  a  pecuniary  char- 
acter. It  gave  him  the  right  to  use  and  enjoy  the  income 
and  rents  of  one-fourth  of  the  testator's  real  and  personal 
estate,  to  aid  him  in  raising  and  educating  his  children.  He 
had  the  right  to  take  the  possession  and  management  of  the 
trust  estate,  and  continue  to  use  and  manage  it  as  long  as  he 
remain'ed  faithful  to  the  purposes  of  the  trust.  This  con- 
stituted a  valuable  right,  of  which  he  could- not  be  deprived, 
except  for  some  abuse  or  attempted  violation  of  the  duties 
of  his  trust,  upon  petition  by,  or  on  behalf  of,  some  person 
interested,  and  after  due  notice,  and  an  opportunity  to  be 
heard.  In  re  Livingston,  34  N.  Y.  555 ;  MePheraon  v.  Oox, 
96  U.  8.  404. 

That  a  court  of  chancery  has  power,  independently  of  any 
statutory  provision,  or  of  any  directions  contained  in  the  in- 
strument, to  remove  a  trustee  for  good  cause  shown,  is  well 
established.  People  v.  Nortony  9  N.  Y.  176 ;  Pomeroy  Eq. 
Jur.,  section  1086.  The  power  of  the  court  in  that  respect 
is  as  broad  and  comprehensive  as  the  exigencies  of  any  case 
may  require.  In  exercising  its  jurisdiction,  the  court  does 
not,  however,  act  arbitrarily,  but  upon  certain  well  defined 
principles,  and  after  affording  the  trustee  an  opportunity  to 
answer  the  charges  made  against  him,  and  giving  him  ample 
opportunity  to  be  heard.     Perry  Trusts,  sections  817,  818. 

Whatever  causes  may  have  existed  for  the  removal  of  the 
trustee  in  the  present  case,  as  it  is  affirmatively  shown  that 
he  was  not  removed  upon  any  charges  preferred  or  after  a 
hearing  and  consideration  of  the  case,  the  proceedings  of  the 
court  were,  to  say  the  least,  erroneous. 

The  judgment  is  reversed,  with  costs. 

Filed  Sept.  20, 1889. 
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Stayneb  v.  Joyce.  i??  592 

el67    693 

BviDKNCK. — iVominory  Note. — AUeroHona, — A  promissory  note  is  admis- 
slble  in  evidence,  after  proof  of  the  genuineness  of  the  signature,  with- 
out evidence  being  first  introduced  in  explanation  of  alterations  ap- 
pearing on  its  face. 

Samk —  Wilnen. — Inq)eaehment. — Testimony  on  Former  IWa/. — Stenographer's 
Beport  of. — The  stenographer's  long-hand  report  of  the  testimony  given 
by  a  witness  on  a  former  trial  of  a  cause  is  not  competent  evidence  to 
contradict  or  impeach  such  witness;  but,  if  the  proper  foundation  is 
laid,  the  stenographer  may  testify  as  to  statements  made  by  the  witness 
on  the  former  trial. 

LMtbuctions  to  Jubt. — Speei4xl  VerdieL — Where  a  special  verdict  has 
been  requested,  it  is  not  error  to  refuse  to  give  a  general  instruction  as 
to  the  law  of  the  case. 

Abgumskt  of  Counsel. — Right  to  Opefi  and  Qoee. — In  an  action  upon  a 
promissory  note  the  plain tifi*  is  entitled  to  open  and  close  the  argu- 
ment, where  the  issue  is  joined  by  a  general  denial  of  the  complaint. 

From  the  Allen  Superior  Coart. 

F.  8.  Boby  and  J.  M,  Somers,  for  appellant. 
/.  A.  WoodhuU  and  W.  M.  Brovm,  for  appellee. 

Olds,  J. — This  is  an  action  on  a  promissory  note.  The 
appellant,  the  defendant  below,  answered,  denying  the  ex- 
ecution of  the  note  under  oath.  There  was  a  trial^  resulting 
in  a  verdict  and  judgment  for  appellee  against  the  appellant 
for  the  amount  of  the  note. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  exceptions,  ajid  numerous  errors  are  assigned. 

The  first  alleged  error  discussed  is  the  admission  of  the 
note  sued  on  in  evidence  before  the  introduction  of  evidence 
explaining  the  alterations  appearing  upon  its  face.  The 
word  ''day"  in  the  note  was  crossed  out,  and  the  word 
"  year  "  written  above  it ;  also  the  words  "  after  maturity  " 
were  crossed  out,  making  the  note  sued  upon  a  note  payable 
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one  year  after  date,  bearing  interest  from  date^  instead  of  a 
note  payable  one  day  after  date,  with  interest  after  maturity. 
Upon  proof  being  made  of  the  genuineness  of  the  signature 
to  the  note,  the  court  permitted  its  introduction  in  evidence 
over  the  defendant's  objection.  This  ruling  of  the  court  is 
correct,  and  is  in  harmony  with  the  rule  laid  down  in  Green- 
leaf  and  the  decisions  of  this  court.  1  Greenleaf  Evidence, 
section  564 ;  Stoner  v.  Ellis,  6  Ind.  152 ;  Brooks  v.  Allen^  62 
Ind.  401 ;  Pate  v.  First  Nafl  Bank  of  Aurora,  63  Ind.  264. 

The  next  alleged  error  discussed  is  the  refusal  of  the  court 
to  give  to  the  jury  instruction  number  one  requested  by  ap- 
pellant. There  was  a  request  for  a  special  verdict,  and  a 
special  verdict  was  returned.  It  was  the  duty  of  the  court 
to  instruct  the  jury  as  to  the  nature  of  the  action  and  the 
issues,  and  as  to  the  form  of  their  verdict,  but  general  in- 
structions as  to  the  law  of  the  case  were  improper. 

The  instruction  asked  for  by  the  appellant,  and  refused  by 
the  court,  was  a  general  instruction  as  to  the  law  of  the  case 
relating  to  the  issues  joined  by  the  plea  of  non  est  factum,  and 
was  therefore  properly  refused  by  the  court.  It  was  the  duty 
of  the  jury  to  find  the  facts  relating  to  the  signing,  execution^ 
and  alteration  of  the  note,  leaving  it  for  the  court  to  de- 
termine the  rights  and  liabilities  of  the  parties  from  such 
facte.  Toler  y.  Keiher J  81  Ind.  383;  Woollen  y.  Wire,110Ind. 
251 ;  Louisville,  etc,,  R.  W.  Co.  v.  Frawley,  110  Ind.  18 ; 
Indianapolis,  etc,  R.  W.  Cb.  v.  Bush,  101  Ind.  582. 

It  is  stated  by  counsel  that  the  court  gave  no  instructions 
to  the  jury,  but  no  question  is  presented  relating  to  such  neg- 
lect of  duty  by  the  court. 

Counsel  have  also  assigned  as  error,  and  urge  as  a  reason 
for  a  new  trial,  that  the  court  erred  in  refusing  to  allow  the 
appellant  to  open  and  close  the  argument  of  the  case.  This 
we  think  can  not  be  seriously  contended  for,  in  view  of  the 
fact  that  an  issue  was  joined  by  a  general  denial  of  the  com- 
plaint, putting  in  issue  the  execution  of  the  note  sued  on,, 
and  which  was  the  main  issue  submitted  for  trial. 
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The  last  error  assigned  and  discussed  is  as  to  the  introduc- 
tion of  evidence.  Upon  a  former  trial  of  this  cause^  Mr. 
Logan,  a  stenographer,  took  the  evidence  of  William  P. 
Stayner,  and  upon  this  trial  of  the  case  Mr.  Logan  was  sworn 
as  a  witness,  and  testified  to  having  taken  the  evidence  of 
Stayner  in  short-hand  on  the  former  trial,  and  that  he  had 
transcribed  it  into  long-hand,  and  thereupon  appellant  then 
offered  such  long-hand  report  of  Stayner's  testimony  on  the 
former  trial  in  evidence. 

It  is  not  made  to  appear  that  such  evidence  was  at  all  com- 
petent. It  would  be  competent  to  prove  by  the  stenographer 
that  a  witness  had  testified  to  statements  on  a  former  trial 
contradicting  statements  testified  to  at  a  subsequent  one,  but 
it  would  be  necessary  to  lay  the  foundation  for  such  contra- 
dictory evidence  by  calling  the  attention  of  the  witness  to 
his  former  statements,  and  asking  him  as  to  his  having  made 
such  statements.  If  the  witness  denied  having  made  the 
statements,  then  it  would  be  proper  to  prove  that  he  did 
make  the  statements  inquired  about ;  but  in  this  case  no  such 
foundation  was  laid  for  contradicting  the  witness,  and  even 
if  there  had  been,  the  long-hand  notes  of  his  testimony  as 
transcribed  by  the  stenographer  would  not  be  competent  ev- 
idence to  contradict  or  impeach  the  witness. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Sept  20, 1889. 
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8bt-Off. — MutucJity. — JVomtssory  Note, — Matualitj  is  essential  to  the  va- 
lidity of  a  set-off,  and  a  defendant  can  not  ose  a  promissory  note  in 
which  a  third  person  has  an  interest  as  a  set-off  against  a  claim  as- 
serted by  the  plaintiff. 

Same. — Eoidenee, — Where  a  defendant  offers  a  promissory  note  as  a  set- 
off, the  contract  under  which  he  claims  to  be  the  owner  thereof  is  ad- 
missible in  evidence  to  show  that  he  has  not  soch  an  interest  in  the  note 
as  entitles  him  to  use  it  as  a  set-off. 

PltOMissoBY  Note. — Ownership.^  JvdgmefU,—EFUfppeL — ^Where  one  who  has 
an  interest  in  a  promissory  note  is  not  a  party  to  an  action  in  which  the 
ownership  of  the  note  is  brought  in  question,  the  judgment  rendered  in 
that  action  does  not  affect  his  rights. 

From  the  Elkhart  Circait  Court. 

J.  M.  Varifieet,  for  appellants. 

J".  JET.  Bdker  and  J.  H.  Defrees,  Jr.,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  to  fore- 
close a  mortgage  against  the  appellants.  The  only  qnestions 
in  the  case  arise  upon  exception  to  the  refusal  of  the  court  to 
grant  a  new  trial,  and  upon  exceptions  to  the  conclusions  of 
law  upon  the  special  finding  of  facts. 

The  following  special  finding  of  the  facts  in  the  cause  was 
made  by  the  court :  ^ 

^'  The  parties  to  this  cause  having  requested  that  the  facts 
proven  in  the  trial  thereof  be  found  specially  by  the  court, 
I  find  that  the  following  facts  were  proven  on  the  trial : 

"1.  On  the  31st  of  January,  1880,  the  defendant,  Will- 
iam Proctor,  executed  a  series  of  notes,  of  which  the  note  in 
suit  was  the  second  to  come  due.  This  note  was*  for  one 
thousand  dollars,  due  in  nine  months,  payable  to  Henderson 
Cole,  or  order,  with  six  per  cent,  interest  and  attorney's  fees, 
at  the  St.  Joseph  Valley  Bank,  Elkhart,  Indiana. 
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"  2.  Od  the  same  day,  and  to  secure  these  notes,  including 
the  note  in  suit,  the  defendants,  William  Proctor,  and  Frances 
Proctor,  his  wife,  executed  a  mortgage  to  Henderson  Cole 
on  the  following  described  real  estate  owned  by  them  in 
Elkhart  county,  Indiana,  to  wit :  Commencing  twenty-seven 
(27)  feet  south  of  the  northeast  corner  of  lot  number  sixteen 
(16),  corner  Main  and  Jackson  streets,  in  the  original  plat  of 
the  town,  now  city,  of  Elkhart ;  thence  westwardly  parallel 
with  said  Jackson  street  one  hundred  and  one  (101)  feet; 
thence  southwardly  parallel  with  said  Main  street  thirteen 
(13)  feet;  thence  westwardly  parallel  with  said  Jackson 
street  (20)  feet ;  thence  southwardly  parallel  with  said  Main 
street  fourteen  (14)  feet ;  thence  east  parallel  with  said  Jack- 
son street  one  hundred  and  twenty-one  (121)  feet  to  Main 
street;  thence  northwardly  with  said  Main  street  to  the  place 
of  beginning  twenty-seven  (27)  feet.  This  mortgage  was 
duly  acknowledged  on  the  same  day,  and,  on  the  2d  day  of 
February,  1880,  was  duly  recorded  in  mortgage  record  24, 
on  page  89,  of  the  records  of  Elkhiart  county,  Indiana. 

"  3.  On  the  23d  day  of  February,  1880,  Henderson  Cole 
sold  and  assigned  the  note  in  suit  to  the  plaintiff.  The  as- 
signment was  not  endorsed  on  the  note  at  the  time,  but  a 
written  assignment  was  made  on  a  separate  paper  in  these 
words : 

"  '  Elkhart,  Feb'y  23,  18*80. 

'*  *  For  value  received,  I  sell,  assign,  and  transfer  to  Erastus 
B.Cole  three  certain  notes  signed  by  William  Proctor,  dated 
January  1, 1880.  One  for  one  thousand  dollars^due  in  nine 
months  from  date.  The  second  for  one  thousand  dollars,  due 
in  eighteen  months  from  date.  The  third  one  for  one  thou- 
iOLnd  eighty-eight  -f^  dollars,  due  twenty-four  months  from 
date,  all  payabJe  at  the  St.  Joe.  Valley  Bank. 

"'Henderson  Cole.' 

"At  the  same  time,  Henderson  Cole  delivered  to  the  plain- 
tiff a  written  order  to  his  attorney,  in  whose  possession  the 
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notes  then  were,  askiug  him  to  deliver  the  notes  to  the  plain- 
tiff.    The  order  was  in  these  words : 

"'Elkhart,  Feb'y  23,  1880. 

'*  *  Mr.  Mitchell — Sir :  Please  let  my  son,  E.  B.  Cole, 
have  those  Proctor  notes,  and  oblige.  H.  Cole.' 

"  On  this  order  the  plaintiff  got  the  notes  on  the  26th  day 
of  February,  and  on  that  day  Henderson  Cole  endorsed  them 
to  the  plaintiff.  That  said  endorsement  was  made  after  the 
plaintiff  had  notice  of  the  injunction.  The  endorsement  on 
the  note  in  suit  was  in  these  words : 

« '  February  23, 1880. 

"  *  Pay  to  E.  B.  Cole,  or  order.        Henderson  Cole.' 

"  Prior  to  this  time  the  plaintiff  had  advanced  to  Hender- 
son Cole,  in  payments,  from  $600  to  $800,  which  he  had 
agreed  to  repay  whenever  he  was  able,  and  the  note  in  suit 
was  assigned  to  the  plaintiff  in  payment  of  that  indebtedness. 
There  is  now  due  on  the  note  in  suit  $1,606.50,  including  an 
attorney's  fee  of  $100. 

"4.  On  the  15th  day  of  April,  1869,  Henderson  Cole  exe- 
cuted a  note  for  $2,000,  payable  with  ten  per  cent,  interest, 
and  without  relief  from  valuation  laws,  to  one  M.  E.  Cole. 
This  note  was  afterwards  endorsed  to  one  A.  8.  Cook,  and, 
afterwards,  on  the  25th  day  of  February,  1880,  it  was  en- 
dorsed by  A.  8.  Wells  and  P.  Wells  to  the  defendant,  William 
Proctor,  without  recourse.  At  the  same  time,  when  this 
latter  endorsement  was  made,  and  as  a  part  of  the  same 
transaction,  an  agreement  in  writing  was  entered  into  be- 
tween the  said  A.  8.  Wells  and  P.  Wells,  and  the  said  Wil- 
liam Proctor,  which  agreement  was  in  these  words  : 

'^ '  5.  This  memorandum  of  agreement,  made  this  25th  day 
of  February,  1880,  between  William  Proctor  and  Alma  8. 
Wells  [witnesseth  that  whereas  Alma  8.  Wells],  has 
endorsed  a  certain  note,  dated  April  15th,  1869,  for 
$2,000  to  William  Proctor,  executed  by  Henderson  Cole 
to  M.  £.  Cole,  and  by  said  M.  E.  Cole  endorsed  to  Alma 
Sophia  Cook,  since  intermarried  with  P.  Wells;  now  in  con- 
sideration hereof,  said  William  Proctor  has  paid  one  dollar 
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in  cash,  and  agrees  to  pay  said  A.  S.  Wells  an  amount  equal 
to  one-half  of  the  net  proceeds  he  may  be  able  to  make  out 
of  said  note  either  directly  by  way  of  collection,  or  indirectly 
by  way  of  set-off;  and,  if  said  Proctor  should  make  nothing, 
he  shall  pay  said  Alma  S.  Wells  nothing;  nor,  in  such  case, 
shall  she  be  liable  to  him  for  any  costs  and  expenses  he  may 
pay  or  be  liable  for ;  the  net  proceeds  shall  be  found  by  de- 
ducting all  court  costs  and  attorney's  fees  paid  by  said  Proc- 
tor in  attempting  to  collect  said  notes. 

"  *  Wm.  Proctoe. 
" '  A.  S.  Wells, 
« '  By  P.  Wells/ 

^*  6.  On  the  same  day  on  which  this  assignment  was  made, 
the  defendant,  William  Proctor,  brought  suit  in  the  Elkhart 
Circuit  Court  against  Henderson  Cole  on  the  note  assigned 
to  him  by  A.  S.  Wells,  and,  on  the  same  day,  February  25th, 
1880,  he  obtained  a  restraining  order  restraining  Henderson 
Cole  from  disposing  of  the  note  here  in  suit,  and  this  order 
was  duly  served  on  him  the  same  night,  and  such  other  steps 
were  taken  that,  at  the  February  term,  1880,  the  injunction 
was  made  perpetual,  and  Proctor  also  recovered  judgment  on 
the  note  against  Henderson  Cole  for  (4,198.  The  plaintiff 
in  this  case,  Erastus  B.  Cole,  was  not  a  party  to  that  suit, 
and  William  Proctor  first  learned  that  the  note  here  in  suit 
had  been  transferred  by  Henderson  Cole  to  him  on  the  sec- 
ond day  after  the  temporary  order  restraining  him  was 
granted. 

"  7,  There  is  now  due  on  the  judgment  in  favor  of  Wil- 
liam Proctor  against  Henderson  Cole  the  sum  of  |5,855.22. 

*'  8.  On  the  13th  day  of  April,  1880,  William  Proctor 
brought  a  suit  against  Erastus  B.  Cole,  the  plaintiff  in  this 
action^  and  in  his  complaint  he  alleged  that  on  the  Slst  day 
of  January,  1880,  he  executed  to  one  Henderson  Cole  his 
three  several  promissory  notes,  the  note  here  in  suit  being 
one  of  them,  due  respectively  in  nine,  eighteen  and  twenty- 
four  months,  drawing  interest  at  six  per  cent,  per  annum. 
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the  two  first  maturing  notes  being  for  $1,000  each,  and  the  last 
being  for  $1,088,80 ;  each  of  said  notes  was  payable  to  the 
order  of  said  Henderson  Cole,  at  the  St.  Joseph  Valley  Bank, 
of  Elkhart,  Indiana,  drawing  interest  at  six  per  cent,  per  an- 
num, and  were  negotiable  commercial  paper ;  that,  on  the 
25th  day  of  February,  1880,  the  said  Proctor  purchased,  for 
a  valuable  consideration,  a  certain  promissory  note  executed 
by  Henderson  Cole  on  the  15th  day  of  April,  1869,  due  in 
one  year,  promising  to  pay  the  sum  of  two  thousand  dollars 
with  interest  at  ten  per  cent,  per  annum  until  paid,  payable 
to  the  order  of  M.  E.  Cole,  and  by  him  endorsed  :  '  Pay 
Alma  Sophia  Cook  or  order.  M.  E.  Cole,  July  14,  1869  ;' 
that  said  Alma  S.  Cook  afterwards  intermarried  with  one  P. 
Wells,  and  that  said  note  was,  at  the  time  of  the  purchase  by 
this  plaintiff,  endorsed  by  said  A.  S.  Wells:  *Pay  William 
Proctor,  without  recourse.  A.  8.  Wells,  P.  Wells  f  and  that 
thereby  the  said  Proctor  became  the  legal  owner  and  holder 
of  said  note  ;  and  he  further  says  that  at  the  time  he  so  took 
and  received  said  note  he  had  no  notice  or  knowledge  that 
said  Henderson  Cole  had  transferred  any  of  the  notes  exe- 
cuted by  said  Proctor  as  aforesaid ;  that  on  the  same  day, 
to"  wit,  the  25th  day  of  February,  1880,  said  note  executed 
by  Henderson  Col6  being  due  and  wholly  unpaid,  he  brought 
suit  in  this  court  on  said  note  against  said  maker,  and  pro- 
cured an  injunction  from  this  court,  in  due  form  of  law,  en- 
joining said  Henderson  Cole  from  in  any  manner  transfer- 
ring or  disposing  of  said  notes  so  executed  by  this  plaintiff 
Proctor,  which  notice  of  restraining  order  and  injunction 
was,  at  once,  duly  served  on  said  Henderson  Cole  by  the 
sheriff  of  said  county  ;  that  after  the  service  of  said  notice 
of  injunction  and  restraining  order,  and  after  said  Erastus 
B.  Cole  had  full  notice  thereof,  said  Henderson  Cole  endorsed 
said  note  in  blank,  and  transferred  said  note  executed  by 
this  plaintiff,  Proctor,  to  said  Erastus  B.  Cole  without  con- 
sideration; that  said  Erastus  B.  Cole,  who  wasthen,and  still  is, 
wholly  insolvent,  with  intent  to  cheat  and  defraud  this  plain- 


MAY  TERM,  1889.  107 

Proctor  €i  al,  v.  Cole. 

tiff,  Proctor,  at  once  took  said  two  notes,  maturing  in 
eighteen  and  twenty-four  months,  and  endorsed  them  to  one 
Reuben  Cole,  at  Niles,  in  the  State  of  Michigan,  and  received 
therefor  the  sum  of  fifteen  hundred  dollars  in  cash,  and  the 
note  of  said  Reuben  Cole  for  the  sum  of  five  hundred  dol- 
lars, dated  the  first  of  March,  1880,  due  in  seventeen  months, 
with  interest  at  the  rate  of  six  per  cent  per  annum,  payable 
to  the  order  of  said  Erastus  B.  Cole,  at  the  First  National 
Bank  of  Elkhart,  Indiana ;  that  said  Erastus  B.  Cole  re- 
turned to  Elkhart,  Indiana,  and  paid  over  to  said  Henderson 
Cole,  who  was  his  father,  one  thousand  dollars  of  the  money 
he  so  received  of  his  uncle,  Reuben  Cole,  and  retained  in 
bis  possession  the  remaining  five  hundred  dollars  in  cash, 
and  the  first  one  of  said  notes  executed  by  the  plaintiff  Proctor, 
maturing  in  nine  months ;  that  said  Henderson  Cole  is  now, 
and  for  many  years  last  past  has  been,  wholly  insolvent,  with 
no  property  or  means  whatever,  save  and  except  the  said 
debt  owing  to  him  by  the  said  plaintiff.  Proctor ;  and  said 
Erastus  B.  Cole  was  ordered  to  turn  over  the  five  hundred 
dollars  in  cash  received  by  the  said  Reuben  Cole,  and  said 
note  executed  by  this  plaintiff,  Proctor,  maturing  in  nine 
months;  that  said  Erastus  B.  Cole  at  once  turned  over  to 
the  sheriff  said  two  notes,  and  gave  bond  for  the  payment 
of  the  said  five  hundred  dollars  in  cash,  but  that  said  Hen- 
derson Cole  at  once,  and  before  he  could  be  arrested,  departed 
out  of  and  from  this  State,  taking  with  him  said  one  thous- 
and dollars  in  cash.  He  further  says  that  Reuben  Cole  is  a 
non-resident  of  this  State,  and  he  does  not  know  whether  he 
is  solvent  or  not,  but  charges  that  he  is  insolvent ;  he  further 
says  that  by  the  aforesaid  evil  and  unlawful  acts  of  said  Eras- 
tus B.  Cole  he  was  damaged  in  the  sum  of  four  thousand 
dollars;  he  further  says,  that  on  the  12th  day  of  April,  1880, 
he  duly  recovered  judgment  in  his  favor  in  his  said  suit  in 
thiscourt  against  said  Henderson  Cole  for  the  sum  of  (4,198 
and  costs,  and  obtained  a  perpetual  injunction  restraining 
and  enjoining  said  Henderson  Cole,  and  all  other  persons 


\ 


108  SUPREME  COURT  OF  INDIANA, 

Proctor  ei  cU.  v.  Cole. 

claiming  by,  tbrough^or  under  him,  with  notice  of  said  re- 
straining order  issued  by  this  court  on  the  25th  day  of  Feb- 
ruary, 1880,  from  asserting  any  right  or  claim  to  collect  or 
enforce  any^one  of  said  notes  executed  by  this  plaintiff,  Proc- 
tor, to  said  Henderson  Cole.  Wherefore  he.  Proctor,  asks 
judgment  for  four  thousand  dollars,  and  that  said  Erastus  B. 
Cole  be  adjudged  a  claimant  of  said  notes  with  notice  of  said 
restraining  order,  and  to  be  bound  and  restrained  thereby ; 
and  the  plaintiff  further  prays  judgment  for  three  thousand 
dollars  damages,  and,  as  said  Erastus  B.  Cole  is  also  insolvent, 
he  prays  that  his  rights  to  defend  himself  against  said  notes 
in  the. hands  of  any  other  person  may  be  saved  to  him,  and 
he  prays  all  other  proper  relief. 

"  9.  To  this  action,  the  plaintiff  in  this  case  appeared  and 
answered  by  an  answer  in  two  paragraphs,  substantially  as 
follows:  in  the  first  paragraph  he  admitted  that  said  Proctor 
executed  his  several  notes  payable  to  Henderson  Cole,  as  al- 
leged, and  that  said  Proctor,  for  the  nominal  consideration 
of  one  dollar,  procured  a  note  to  be  assigned  to  him  by  one 
A.  S.  Wells,  under  an  agreement  that  said  Proctor  should 
make  out  of  said  note  what  he  could  and  pay  the  said  Wells 
one-half  the  proceeds,  but  the  defendant  Cole,  the  now  plain- 
tiff in  this  action,  averred  that  said  Proctor  ought  not  to  have 
said  action,  for  that  before  the  said  note  was  transferred  as 
above  mentioned  to  said  Proctor,  this  defendant,  now  the 
plaintiff,  had,  for  a  valuable  consideration  to  the  said  Hen- 
derson Cole  paid,  become  the  equitable  owner  of  said  notes 
in  said  Plaintiff  Proctor's  complaint  mentioned ;  that,  in  con- 
sideration of  money  paid  to  said  Henderson  Cole,  and  for 
money  laid  out  and  expended  for  his  use  and  benefit, 
amounting  in  the  aggregate  to  between  eight  and  nine  hun- 
dred dollars,  which  the  said  Henderson  Cole  owed  him,  the 
said  Henderson  Cole  sold,  and  by  a  written  agreement  under- 
took to  transfer, to  said  Erastus  B.  Cole,said  note  first  falling 
due — being  the  note  now  here  in  suit — mentioned  in  said 
Proctor's  complaint ;  and  in  consideration  that  said  Hender- 
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soil  Cole  was  indebted  to  the  defendant  Erastus  B.  Cole,  and 
to  his  sister,  in  the  sum  of  three  thousand  dollars  for  moneys 
due  to  them  from  their  deceased  mother's  estate,  the  said  . 
Henderson  Cole  transferred  to  the  said  Erastus  B.  Cole,  by  ' 
writing,  before  the  plaintiff  Proctor  became  the  owner  of 
said  note  so  procured  against  said  Henderson  Cole,  as  afore- 
said, the  other  two  notes  mentioned ;  that  the  said  Hender- 
son Cole,  being  so  indebted  to  the  said  defendant  Erastus  B. 
Cole  and  his  sister  as  aforesaid,  by  agreement  between  him- 
self, his  sister  and  said  Cole,  he  executed  and  delivered  to 
the  defendant  Erastus  B.  Cole,  on  the  23d  day  of  February, 
1880,  a  written  assignment  of  said  notes,  which  was  taken 
and  received  in  payment  of  said  indebtedness  aforesaid ;  that 
said  notes  at  the  date  of  said  agreement  and  assignment  were 
not  in  the  possession  of  said  Henderson  Cole,  but  were  in 
the  custody  of  his  attorneys  afc  Goshen ;  that,  on  the  same 
day  on  which  the  said  agreement  was  made,  he  received  an 
order  for  said  notes ;  that,  on  the  26  th  day  of  February, 
1880,  he  received  the  said  notes,  and  the  same  were  endorsed 
to  him  in  writing  by  said  Henderson  Cole,  for  the  purpose 
of  transferring  to  him  the  legal  title,  this  defendant  having 
previously  become  the  equitable  owner  in  the  manner  herein- 
before stated. 

**  10.  In  the  second  paragraph  of  his  answer,  the  said 
Erastus  B.  Cole  answered,  substantially,  as  follows :  That  the 
plaintiff  herein,  William  Proctor,  ought  not  to  have  his  ac- 
tion against  him,  for  that  said  Proctor  took,  and  now  has,  the 
legal  title  to  said  notes  and  the  judgment  thereon  rendered 
against  Henderson  Cole,  upon  the  following  express  trust  and 
confidence,  expressed  in  writing  in  an  agreement  between 
himself  and  A.  S.  Wells,  that  he  should  take  the  legal  title 
to  said  note,  and  whatever  sum  he  could  realize  therefrom 
above  the  cost  of  litigation,  either  by  bringing  suit  thereon 
against  said  Cole,  or  by  making  the  same  a  set-off  against 
the  notes  mentioned  in  plaintiff  Proctor's  complaint,  should 
be  equally  divided  between  the  said  Proctor  and  the  said  A. 
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S.  Wells ;  that  said  Proctor  refused  to  purchase  said  note, 
and  does  not  now  own  said  note  or  judgment^  but  holds  the 
same  on  the  trust  above  mentioned;  that  before  said  Proctor  re- 
ceived said  note  on  the  trust  aforesaid,  this  defendant,  Erastus 
B.  Cole,  became  the  equitable  owner  of  said  notes,  for  a  val- 
uable consideration  theretofore  paid  to  said  Henderson  Cole, 
and  that  said  notes  were  endorsed  to  him,  after  said  note 
against  Henderson  Cole  was  received  as  aforesaid,  in  order 
to  invest  him,  Erastus  B.  Cole,  with  the  legal  title  thereto, 
and  for  no  other  purpose. 

"  11.  To  these  answers  so  filed,  the  said  William  Proctor 
filed  a  reply  in  general  denial. 

*'  12.  Thereupon,  on  the  issues  so  formed,  the  cause  was 
submitted  to  this  court  for  trial,  and  the  court,  having  heard 
the  evidence,  found  for  the  defendant  therein,  the  plaintiff  in 
this  action,  and  adjudged  that  said  William  Proctor  take 
nothing  by  his  complaint ;  that  Erastus  B.  Cole  became  and 
was  the  owner  of  said  notes,  including  the  one  in  suit  on  the 
23d  day  of  February,  1880,  and  was  entitled  to  the  posses- 
sion of  the  three  notes,  including  the  one  in  suit,  and  that 
said  Proctor  did  not  obtain  his  alleged  set-off  until  after  the 
23d  day  of  February,  1880.  Wilbeb  L.  Stonex, 

"  Special  Judge.*' 

Upon  the  filing  of  this  special  finding  of  the  facts,  the  ap- 
pellants filed  a  motion  for  a  new  trial,  alleging  as  a  reason 
therefor  that  the  court  erred  in  permitting  the  plaintiff  to 
read  in  evidence  the  contract  of  purchase  between  William 
Proctor  and  Alma  S.  Wells.  The  court  overruled  said  mo- 
tfou,  and  the  appellants  excepted. 

The  court  then  stated  its  conclusions  of  law  upon  said 
facts  as  follows : 

First  The  plaintiff  is  entitled  to  recover  from  the  de- 
fendant, William  Proctor,  the  sum  of  $1,520.25,  and  to  the 
foreclosure  of  his  mortgage  against  all  the  defendants. 

Second.   That  the  defendant  is  not  entitled  to  have  his 
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judgment  against  Henderson  Cole  set  off  against  the  plain- 
tiff's claim. 

Thereupon  judgment  was  rendered  against  the  appellant, 
William  Proctor^  and  a  decree  of  foreclosure  against  all  the 
defendants  in  the  action. 

It  is  argued  at  great  lengthy  and  with  much  earnestness,  that 
the  court  erred  in  its  conclusion  that  the  appellants  were  not 
entitled  to  set  off  the  judgment  rendered  against  Henderson 
Cole  against  the  claim  of  the  plaintiff  in  this  action. 

It  would  seem  to  be  a  sufficient  answer  to  that  argument 
to  say  that  that  question  was  settled  in  the  case  of  Proctor  v. 
Cbfc,  104  Ind.  373. 

In  speaking  of  the  claim  upon  which  the  judgment  against 
Henderson  Cole  was  rendered,  and  of  the  contract  under 
which  the  appellant  William  Proctor  acquired  it,  Elliott, 
J.,  said  :  '^  The  assignment  of  the  note  relied  on  as  a  set-off 
did  not  make  the  appellant  the  real  party  in  interest,  as  to 
the  entire  proceeds  of  the  note ;  the  utmost  that  can  be 
granted  is,  that  he  became  the  owner  of  one-half  of  the  pro- 
ceeds, and  no  more.  If  Mrs.  Wells  was  entitled  to  one-half 
of  the  proceeds,  she  is  to  that  extent  a  real  party  in  interest. 
Conceding,  but  by  no  means  deciding,  that  the  appellant  has 
a  real  interest  in  one-half  of  the  avails  of  the  note  obtained 
from  Mrs.  Wells,  he  is  still  not  in  a  position  to  defeat  the 
appellee.  This  we  affirm,  because  he  can  not  use  a  note  in 
which  another  has  an  interest  as  a  set-off.  Our  decisions  are 
uniformly  to  the  effect  that  the  claim  asserted  as  a  set-off  must 
be  held  by  the  party  who  asserts  it,  and  not  by  him  and  an- 
other jointly.  Mutuality  is  essential  to  the  validity  of  a  set- 
off." To  the  same  effect  is  the  case  of  Proctor  v.  G)fe,  115 
Ind.  15. 

We  see  no  reason  to  change  the  conclusion  reached  in  each 
of  these  cases,  and  we  think  they  settle,  beyond  cavil,  that 
appellant  William  Proctor  does  not  stand  in  a  situation  to 
use  the  claim  acquired  from  Mrs.  Wells  as  a  set-off  against 
the  claim  in  suit. 
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It  is  further  coDtended  that  the  judgment  in  favor  of  the 
appellant,  William  Proctor,  against  Henderson  Cole,  is  con- 
clusive against  the  appellee  in  this  case  upon  the  question  of 
the  ownership  of  the  Wells  note.  We  do  not  think  so.  The 
suit  in  that  case  was  commenced  and  judgment  rendered  aflber 
the  appellee  acquired  an  interest  in  the  note  in  suit.  The 
appellee  was  not  a  party  to  that  suit.  To  hold  that  the  judg- 
ment in  that  case  is  conclusive  against  the  appellee  would  be 
to  hold  that  he  might  be  deprived  of  one  of  his  defences 
without  the  opportunity  of  being  heard.  The  doctrine  is 
elementary,  and  is  so  well  known  that  it  needs  no  citation  of 
authorities,  that  a  person  is  not  bound  by  a  proceeding  in 
court  to  which  he  is  not  a  party  and  in  which  he  had  no  op- 
portunity of  being  heard. 

We  do  not  think  the  court  erred  in  admitting  in  evidence 
the  contract  under  which  the  appellant,  William  Proctor, 
claimed  to  have  purchased  the  Wells  note.  It  was  compe- 
tent for  the  appellee  to  show  on  the  trial  of  the  cause  that  the 
appellant  had  no  such  interest  in  that  note  as  would  enable 
him  to  use  it  as  a  set-off  in  this  case.  The  contract  under 
which  he  claimed  to  be  the  owner  of  it  tended  to  prove  that 
fact. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Mitchell,  J.,  took  no  part  in  the  decision  of  this  case. 

FUed  Sept  20, 1889. 
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No.  13,822. 

Th£  State,  ex  bel.  Peteb,  v.  Keifer  et  al. 

TowHSHiP  TBUffTEE. — Cert^fiecUe  </  AUawanee.—As9upimenL — IfidividwUAcL 
— LiabUUif  an  Bond.— The  act  of  a  township  trustee  in  assigning  a  oer- 
tificate  of  allowance  for  services,  and  afterwards  procuring  a  duplicate 
certificate  and  taking  credit  therefor  in  his  settlement  with  the  county 
commissioners,  is  an  individual  act,  and  creates  no  liability  in  favor  of 
the  assignee  on  the  trustee's  official  bond. 

From  the  Perry  Circuit  Court. 

E,  E,  Drumby  for  appellant. 

W.  Henning  and  E,  C.  Vance,  for  appellees. 

Olds,  J. — This  is  an  action  by  the  appellant  against  the 
appellees,  on  the  bond  of  the  appellee  Keifer,  as  trustee  of 
Troy  township,  in  Perry  county. 

The  breach  of  the  bond  assigned  in  the  complaint  is  that 
Keifer,  as  such  trustee,  made  out  and  presented  to  the  board 
of  commissioners  of  Perry  county,  at  the  August  term,  1883, 
his  itemized  account  for  services  as  required  by  law,  amount- 
ing to  $214,  which  was  examined  and  allowed  by  said  board 
of  commissioners ;  that  said  Keifer  procured  a  certificate 
from  the  auditor  of  said  county,  stating  said  sum  had  been 
allowed  to  said  Keifer  as  trustee  for  his  services,  and  that  he 
sold  and  transferred  said  certificate,  and  his  claim  for 
services,  to  one  James  M.  Comb,  who  afterwards  sold  and 
assigned  the  same  to  the  appellant,  James  Peter ;  that  after- 
wards said  Keifer  procured  a  duplicate  certificate  from  the 
auditor  of  said  county,  and  in  a  settlement  with  the  board 
of  commissioners  said  Keifer  took  credit  for  said  sum  so 
allowed  to  him,  and  filed  the  duplicate  certificate  as  a  voucher 
for  said  amount.  Copies  of  the  bond  and  certificate  of  the 
auditor  were  filed  with  the  complaint.  The  certificate  of  the 
Vol.  120.- 
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auditor  states :  ^'  That  at  a  settlement  with  the  board  of 
commissioners  of  said  county^  on  the  9th  day  of  August, 
1883,  Lawrence  Keifer,  trustee  of  Troy  township,  was 
allowed  the  sum  of  two  hundred  and  fourteen  dollars  for  his 
services  as  such  trustee  to  said  date/' 

The  appellee  demurred  to  the  complaint,  for  cause  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was  sustained,  exceptions  reserved,  and  the 
ruling  assigned  as  error. 

It  is  contended  by  counsel  for  appellant  that  the  transfer 
and  assignment  of  the  certificate  created  an  indebtedness  on 
the  part  of  the  township  to  the  appellant,  which  it  was  the 
duty  of  Keifer,  as  trustee,  to  pay,  and  a  failure  to  pay  the 
same  constituted  a  breach  of  his  bond.  The  only  condition 
of  the  bond  which  it  can  be  contended  has  been  violated  is 
that  which  provides  that  he  '^  shall  well  and  faithfully  dis- 
charge the  duties  of  said  office  according  to  law.''  The  in- 
debtedness to  appellant  from  the  township,  if  any  indebted- 
ness existed,  was  created  by  the  assignment  and  transfer  by 
Keifer  of  his  claim  for  services.  Such  assignment  and  trans- 
fer were  not  a  part  of  the  duties  of  Keifer  as  trustee,  nor 
does  the  law  contemplate  or  authorize  the  doing  of  any  such 
official  act ;  and  of  this,  persons  dealing  with  him  and  tak- 
ing an  assignment  of  his  claim  were  bound  to  take  knowl- 
edge. It  does  not  appear  from  the  complaint  what  was  the 
character  of  the  services  rendered  for  which  the  allowance 
was  made ;  a  part  of  the  compensation  for  the  services  of  a 
trustee  is  paid  out  of  the  township  funds,  which  he  has  in 
his  hands,  and  the  trustee  is  liable  to  account  for  the  town- 
ship funds  which  may  come  into  his  hands,  less  the  amount 
due  to  him  for  such  services  as  are  to  be  paid  for  out  of  that 
fund  ;  and  if  the  allowance  was  for  such  services  as  are  pay- 
able out  of  the  township  funds,  and  he  had  township  fund$ 
to  that  amount,  or  in  excess  of  the  sum  on  hand  at  the  time 
of  the  allowance,  there  would  be  no  indebtedness  existing 
from  the  township  to  Keifer  as  trustee,  but  Keifer's  liability 
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for  township  funds  would  be  reduced  the  amount  due  him 
from  such  fund  for  services  as  trustee.  If  the  allowance  to 
Keifer  as  trustee  was  for  services  rendered  as  overseer  of  the 
poor,  which  was  payable  out  of  the  funds  of  the  county  on 
order  of  the  board  of  commissioners,  then  it  would  not  be 
a  debt  the  township  would  have  to  pay,  as  contended  by 
counsel  for  the  appellant ;  and  if  he  assigned  his  claim  before 
it  was  paid  it  would  be  the  duty  of  the  assignee  to  notify 
the  board  of  commissioners  before  payment,  else  a  payment 
to  Keifer  would  be  good.  State,  ex  rel.,  v,  Givaw,  45  Ind. 
267;  StcUCy  ex  reL,  v.  Kerii,  53  Ind.  112;  State,  ex  rel.,  v. 
Fleming,  46  Ind.  206  ;  Carey  v.  State,  ex  rel.,  34  Ind.  105  ; 
Jenkins  v.  Lemonds,  29  Ind.  294 ;  Doepjner  v.  State,  ex  rel., 
36  Ind.  111. 

In  any  event,  the  acts  complained  of  in  this  case  were  the 
individual  acts  of  Keifer,  and  do  not  show  any  failure  or 
neglect  of  his  official  duties  as  township  trustee,  creating  a 
liability  on  the  bond.  The  demurrer  to  the  complaint  was 
properly  sustained. 

Judgment  affirmed,  with  costs. 

FUed  Sept.  24, 1889. 


No.  16,016. 

Murphy  v.  The  State. 

CBnaxAL  Law. — Rape  upon  CkUd  under  Tioelve  Yean  (Xd. — Informaticn. — 
Where  an  information  charges  rape  apon  a  female  child  under  twelve 
jeara  of  age,  it  is  not  necessary  to  allege  that  she  was  ravished  forciblj 
and  against  her  will. 

L — JmouU  and  Battery  vM  Intent  to  Commit  Rape. — OiHd  under  2M«e 
Tean  Old. — Betiitanoe  not  Neeeaaary  to  Oonatiiute  Offnue. — Under  an  iulor- 
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mation  charging  rape  upon  a  child  less  than  twelve  years  old,  there  may 
be  a  conviction  for  assault  and  battery  with  intent  to  commit  rape,  with- 
out evidence  tending  to  show  that  the  defendant's  advances  were  resisted 
by  the  child,  or  that  she  was  incapable  of  resisting.  Stq[>kau  v.  State, 
107  Ind.  185,  overruled. 
Same. — Touching  of  Person, — Failure  q^  I\vqf. — A  conviction  for  assault  and 
battery  with  intent  to  commit  rape  upon  a  child  under  twelve  years  of 
age,  is  not  sustained  where  there  is  no  proof  that  the  defendant  touched 
the  person  of  the  child,  or  that  he  did  any  act  from  which  a  touching 
can  be  inferred. 

From  the  Sallivan  Circait  Court. 

W.  8.  Maple,  for  appellant. 

W.  C.  HuUz,  ProsecutiDg  Attorney,  and  0.  B.  Harris,  for 
the  State. 

Berkshire,  J. — The  appellant  was  tried  upon  an  infor- 
mation and  sentenced  to  the  State's  prison  for  two  years.  The 
particular  crime  with  which  he  was  charged  was  that  of  rape 
upon  Elsie  Levitt,  a  female  child  of  the  age  of  six  years.  The 
crime  for  which  he  was  convicted  was  that  of  an  assault  and 
battery  with  intent  to  commit  a  rape  upon  the  said  child. 
There  was  a  motion  to  quash  the  indictment.  ' 

The  objection  made  to  the  information  was,  that  it  did  not 
allege  that  the  child  was  ravished  forcibly  and'  against  her 
will. 

These  allegations  are  not  necessary  when  the  female  is 
under  the  age  of  twelve  years.  In  that  event  the  law  con- 
clusively presumes  that  she  is  incapable  of  giving  her  con- 
sent, and  declares  the  mere  act  of  sexual  intercourse  a  crime. 

There  was  a  motion  for  a  new  trial  overri^led,  and  an  ex- 
ception taken  by  the  appellee.  But  one  question  is  presented 
for  our  consideration,  which  is  the  sufficiency  of  the  evidence 
to  support  the  conviction. 

We  are  referred  to  the  case  of  Stephens  v.  State,  107  Ind. 
185,  and  it  is  correctly  contended  by  counsel  for  the  appel- 
lant that,  under  the  law  as  ruled  in  that  case,  the  judgment 
should  be  reversed,  for  the  reason  that  there  is  not  only  a 
failure  to  prove  that  the  appellant  touched  the  person  of 
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Eisie  Levitt  on  the.  occasion  referred  to^  but  if  there  had 
been  evidence  tending  in  that  direction,  that  there  was  an 
entire  absence  of  evidence  tending  to  show  that  the  advances 
were  resisted  by  the  child,  or  that  she  was  incapable  of  re- 
sisting. The  rule  as  laid  down  by  the  learned  judge  deliv- 
ering the  opinion  is  to  the  effect  that  to  constitute  an  assault 
and  battery  with  intent  to  commit  a  rape,  the  act  must  be 
accompanied  with  force  and  against  the  will  of  the  female, 
without  reference  to  her  age.  But  we  are  not  willing  to  ad- 
here to  that  case. 

The  statute  having  made  the  act  of  sexual  intercourse  with 
a  female  child  under  twelve  years  of  age  a  crime,  it  must 
follow  as  a  logical  conclusion  that  the  abuse  of  her  person 
with  a  view  to  the  accomplishment  of  that  act  constitutes  an 
assault  and  battery  with  the  intent  to  commit  a  rape,  if  sexual 
intercoui'se  does  not  take  place. 

If,  under  the  law,*  a  female  under  twelve  years  of  age  is 
incapable  of  giving  her  consent  to  the  act  of  sexual  inter- 
course, then  she  is  equally  incapable  of  consenting  to  all 
&miliarity  with  her  person  that  necessarily  precedes  the 
consummation  of  the  act. 

It  was  not  the  intention  of  the  Legislature  that  a  female 
under  twelve  years  of  age,  because  of  her  tender  years,  should 
be  protected  from  an  accomplished  act  of  (^eduction,  but  lefti 
entirely  unprotected  from  all  of  the  defiling  acts  of  the  se- 
ducer that  lead  up  to  her  seduction. 

Whenever  sexual  intercourse  is  attempted  with  a  female 
under  twelve  years  of  age,  whether  with  or  without  her  con- 
sent, there  exists  a  felonious  intent  on  the  part  of  the  male, 
and  if  the  attempt  miscarries,  but  in  what  is  done  there  is  a 
touching  of  the  person  of  the  female,  it  is  an  unlawful  touch- 
ing in  a  rude  and  insolent  manner,  and  constitutes  an  as- 
sault and  battery,  and  with  the  felonious  intent  which  is 
present  is  an  assault  and  battery  with  intent  to  commit  a 
felony. 

We  can  not  imagine  how  it  is  possible  for  one  person  to 
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touch  the  person  of  another,  intending  thereby  to  commit  a 
felony,  without  the  act  of  touching  being  rude^  insolent,  and 
unlawful. 

Section  1834,  B.  S.  1881,  which  reads  as  follows,  strongly 
supports  our  conclusion  :  '^  Upon  an  indictment  or  informa- 
tion for  an  offence  consisting  of  different  degrees,  the  jury 
may  find  the  defendant  not  guilty  of  the  degree  charged  in 
the  indictment  or  information,  and  guilty  of  any  degree  in- 
ferior thereto  or  of  an  attempt  to  commit  the  offence"  ' The 
italics  are  our  own. 

If  the  rule  as  declared  in  the  case  of  Stephens  v.  State^  9u\ 
pra,  is  to  be  adhered  to,  then  there  can  be  a  rape  committed,! 
but  no  criminal  attempt  to  commit  the  crime  if^the  child  isl 
under  twelve  years  of  age  and  does  not  resist,  and  thus  an  I 
exception  to  this  section  of  the  statute  is  created,  although^ 
it  recognizes  no  exception. 

We  refer  to  the  following  authorities  cited  by  counsel  for 
the  appellee,  and  which  we  have  examined,  and  find  that  they 
support  the  conclusion  to  which  we  have  arrived :  Hays  v. 
People,  1  Hill,  351;  People  v.  McDonald,  9  Mich.  150; 
People  V.  Oroaswell,  13  Mich.  427;  Stephen  v.  State,  11  Ga. 
225 ;  State  v.  Johnston,  76  N.  C.  209 ;  Commonwealth  v.  Roos- 
ndl,  143  Mass.  32 ;  GUvens  v.  Commonwealth,  29  Grattan,  830 ; 
State  V.  Cross,  12  Iowa,  66;  State  v.  Daney,  83  N.  C.  608; 
People  V.  Mills,  17  Cal.  276 ;  Lawrence  v.  Commonwealth,  30 
Grattan,  845;  State  v.  McCaffrey,  63  Iowa,  479;  State  v. 
Tarr,  28  Iowa,  397;  Cliver  v.  State,  45  N.  J.  L.  46; 
McComas  v.  State,  11  Mo.  116. 

We  take  the  following  from  the  case  of  Campbell  v.  People, 
34  Mich.  351 :  ''  The  lesser  offence  of  felonious  assault  is 
necessarily  included  in  the  offence  of  rape;  the  completed  of- 
fence being  the  aggravation  of  the  criminal  assault.'' 

We  come  now  to  the  only  other  question  in  the  record : 
Was  the  evidence  sufficient  to  support  the  conviction  ?  We 
are  compelled  to  hold  that  it  was  not. 

There  is  an  entire  failure  of  proof  tending  to  show  that 
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th^  appellant  oi)  the  occasion  in  question  toached  the  person 
of  the  child  Elsie  Levitt,  or  that  he  did  any  act  from  which 
such  touching  could  be  inferred.  See  State  v.  Jaegery  66  Mo. 
173. 

The  judgment  is  reversed^  and  cause  remanded  for  further 
proceedings. 

The  clerk  will  give  the  necessary  notice  for  the  return  of 
the  prisoner  to  the  custody  of  the  sheriff  of  Sullivan  county. 

Filed  Sept.  2i,  1889. 


No.  13,487.  }'J?  J{«i 

WOBKB   ET  AL.   f>.   ThB   StATE^    EX   BEL.   HOLLAND,   Au- 

DITOfi. 

IfoBTQAOB. — DeBeripiion. — Office  qf.—The  office  of  a  description  is  not  to 
identify  land,  but  to  famish  the  means  of  identification,  and  where  the 
description  contained  in  a  mortgage  does  this,  it  is  not  void. 

8ufK. — School  Fund  Mortgage, — ForeeUmare, — Party  in  ItUeresL — County  Aur 
dilor. — JUghi  to  Testify  whmre  Heirs  or  Administrators  are  Parties. — In  a  salt 
upon  the  relation  of  a  county  auditor  to  foreclose  a  school  fund  mort- 
gage executed  during  his  term  of  office,  the  relator  is  not  a  party  in  in- 
terest within  the  meaning  of  the  statute  prohibiting  parties  from  testi- 
fjipg  as  witnesses  where  heirs  or  administrators  are  parties. 

From  the  Switzerland  Circuit  Court. 

W.  R,  Johnston^  for  appellants. 

Jl  B.  McOrettis,  for  appellee.  ^ 

Elliott,  C.  J. — This  suit  was  brought  to  foreclose  a 
school  fund  mortgage.  The  appellants  insist  that  the  court 
erred  in  overruling  the  motion  to  modify  the  decree,  and  in 
support  of  their  position  argue  that  as  to  two  of  the  tracts  of 
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land  embraced  in  the  mortgage,  the  description  is  so  defec- 
tive as  to  be  void.  We  can  not  yield  to  counsel's  argument. 
The  office  of  a  description  is  not  to  identify  the  land,  but  to 
furnish  the  means  of  identification,  and  this  is  done  by  the 
description  here  challenged.  Rucker  v.  SteebnaUy  73  Ind,  396. 
It  furnishes  the  means  of  making  the  description  certain, 
and  that  which  can  be  made  certain  is  certain. 

The  controversy  here  is  between  the  original  parties,  and 
directly  affect-s  the  original  instrument,  and  not  subsequent 
proceedings  founded  upon  it>  so  that  we  have  no  question  as 
to  the  right  to  reform  a  deed  or  mortgage  against  a  bona  fide 
purchaser,  nor  have  we  any  question  as  to  the  right  to  reform 
a  sheriff's  deed. 

The  relator,  who  was,  at  the  time  the  mortgage  was  pre- 
pared, the  auditor  of  the  county  of  Switzerland,  was  a  com- 
petent witness.  He  was  not  a  party  in  interest  within  the 
meaning  of  the  statute  prohibiting  parties  from  testifying  as 
witnesses  where  heirs  or  administrators  are  parties.  He  was 
a  public  officer,  performing  an  official  duty  when  the  mort- 
gage was  executed,  and  it  was  as  a  public  officer  that  he 
brought  the  suit  as  the  relator  of  the  State. 

Judgment  affirmed. 

FUed  Sept  25, 1889. 
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AFFBALb — Beaerved  Quesetons  of  Law. — Finai  JvdgmenL — Section  630,  B.  8. 
1881,  anthorizing  an  appeal  for  the  decision  of  reserved  questions  of  law 
npon  an  abbreviated  record,  does  not  contemplate  an  appeal  from  a  rul- 
ing before  final  judgment. 

Samil — Stay  <f  I\vceedings.^IrUerk)eutory  Order. — Where,  after  the  filing  of 
an  answer,  the  trial  court  orders  that  farther  proceedings  in  the  cause 
be  stayed  until  another  cause  pending  in  the  Supreme  Court  shall  be 
decided,  such  order  is  an  interlocutory  one,  from  which  an  appeal  will 
not  lie. 

From  the  Jay  Circuit  Court. 

2>.  T.  Taylor,  R.  H.  Hartford,  W.  H.  Williamson  and  /.  A. 
Jaqua,  for  appellants. 

T,  Bomxforth  and  F.  H.  Snyder,  for  appellee. 

Olds,  J. — ^This  is  an  action  upon  a  contract  entered  into 
between  the  appellants  and  appellees^  by  which  the  appellees 
employed  the  appellants  as  the  attorneys  for  Jay  county  for 
a  period  of  three  years  from  December  6th,  1887,  for  a  price 
stated^  payable  quarterly. 

The  appellants  brought  suit  for  one  quarter's  salary,  and 
recovered  judgment  in  the  court  below,  and  afterwards 
brought  this  action  upon  the  judgment  rendered,  and  for  two 
quarters'  salaiy  in  addition  thereto. 

An  answer  in  several  paragraphs  was  filed  to  the  complaint 
in  this  cause,  and  at  this  stage  of  the  proceedings  the  appel- 
lees moved  for  a  stay  of  the  proceedings  in  this  cause  until 
a  decision  was  had  in  the  Supreme  Court  in  the  original  cause, 
sapporting  the  motion  by  the  affidavit  of  one  of  the  board 
of  commissioners  setting  forth  the  fact  of  the  prosecution  of 
the  former  action  on  the  contract  to  final  judgment  in  the  cir- 
eoit  court,  and  that  an  appeal  had  been  taken,  which  was 
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now  pending  in  this  court^whicb  involved  the  validity  of  tiie 
contract  sued  upon. 

The  court  heard  the  motion,  and  ordered  '^  a  stay  of  the  pro- 
ceedings until  said, cause  now  pending  in  the  Supreme  Court 
shall  be  finally  decided,  unless  it  should  hereafter  be  made  to 
appear  to  the  satisfaction  of  the  court  upon  application  that 
a  stay  until  said  time  ought  not  to  be  granted.'' 

The  appellants  excepted  to  the  order  of  the  court,  and  no- 
tified the  court  that  '^  they  reservied  the  question,  and  would 
take  the  same  to  the  Supreme  Court  upon  a  bill  of  excep- 
tions only,"  and  filed  their  bill  of  exceptions,  setting  out  all 
the  pleadings,  motions,  and  orders  of  the  court  in  the  cause 
up  to  that  time,  and  from  such  order  of  the  court  this  ap- 
peal is  prosecuted. 

The  appellees  move  to  dismiss  the  appeal,  for  the  reasons 
that  ^^  the  order  of  the  court  from  which  the  appeal  is  taken 
is  an  interlocutory  order,  from  which  no  appeal  will  lie,"  and 
that  ^^  no  final  judgment  was  rendered  in  the  lower  court 
from  which  an  appeal  can  be  taken." 

Appellants  assume  that  the  appeal  is  properly  taken  under 
section  630,  R.  S.  1881,  and  proceed  to  discuss  the  alleged 
error  of  the  court  in  granting  a  stay  of  the  proceedings. 

Section  630  only  points  out  how  questions  of  law  decided 
by  the  court  during  the  progress  of  the  cause  may  be  reserved 
for  the  decision  of  the  Supreme  Court,  and  does  not  author- 
ize an  appeal  for  the  decision  of  such  questions  before  final 
judgment.  To  hold  that  this  section  authorizes  an  appeal 
before  final  judgment  would  be  to  grant  the  right  of  appeal 
on  every  ruling  of  the  court  and  every  interlocutory  order 
made  by  the  trial  court  during  the  progress  of  a  cause.  The 
purpose  and  object  of  this  section  is  to  relieve  peraons  desir- 
ing only  to  present  to  the  Supreme  Court  some  one  or  more 
questions  decided  by  the  trial  court  from  the  burden  of  pro- 
curing a  complete  record  of  the  whole  proceedings  in  the 
lower  court,  and  permit  such  appeal  by  bill  of  exceptions 
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ooDtaining  sach  parts  of  the  record  as  will  clearly  present 
the  qaestion  decided  by  the  trial  court. 

It  is  not  the  policy  of  the  law  to  permit  appeals  from  in- 
terlocutory orders,  and  such  appeals  are  not  permitted  unless 
expressly  provided  by  statute. 

The  order  of  the  court  in  this  case  is  clearly  an  interloc- 
utory order  ;  it  only  required  the  doing  of  something  by  the 
plaintiffs,  or,  rather,  that  the  plaintiffs  refrain  from  doing 
anything  during  a  particular  time  during  the  pendency  of  the 
proceedings;  it  was  not  determining  the  controversy,  or  any 
portion  of  it. 

The  court  passed  upon  no  rights  of  the  parties,  it  umply 
ordered  the  postponement  of  the  cause  for  a  certain  period 
of  time.  It  is  said  by  counsel  for  appellants  that  it  works  a 
hardship  on  the  appellants.  Possibly  it  may ;  so  may  a  con- 
tinuance of  a  cause  work  a  hardship,  and  this  is  but  a  con- 
tinuance. It  may  as  well  be  contended  that  a  question  might 
be  reserved  as  to  the  decision  of  the  lower  court  granting  a 
continuance,  overruling  a  demurrer  to  a  pleading,  or  as  to  any 
other  decision  or  order  of  a  court  made  in  the  progress  of 
the  cause,  and  appealed  from  before  final  judgment,  as  that 
an  appeal  will  lie  from  the  order  in  this  case. 

The  statute  authorizes  an  appeal  from  certain  interlocutory 
orders  enumerated  in  section  646,  B.  S.  1881,  but  the  order 
in  this  case  is  not  such  as  designated  in  that  section. 

In  the  case  of  Weaiem  Union  Tel.  Co.  v.  Locke,  107  Ind. 
9y  an  appeal  was  taken  from  an  order  directing  the  appellant 
to  produce  a  written  instrument,  and  it  was  held  that  an  ap- 
peal would  not  lie  from  such  an  order.  In  that  case  Elliott, 
J.,  fully  discusses  the  question,  citing  numerous  authorities 
in  support  of  the  opinion,  which  fully  support  the  conclusion 
we  have  reached  in  this  case. 

The  appeal  is  dismissed. 

FUed  Sept  26, 1889. 
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No.  H934. 

The  State  v.  Leach. 

Ckimcnal  La.w. — Jwy,"  Disehargt  mthoui  AgreemenL  —  BeouionabU  Ihne 
for  Detiberatum, — Discretion  pf  CowrL — The  length  of  time  that  a  jarj 
shall  be  kept  together  in  a  criminal  case  without  a  verdict  is  a  matter 
▼ery  much  within  the  discretion  of  the  court ;  and  where,  considering 
the  nature  of  the  offence  and  the  punishment  prescribed,  they  have  been 
out  a  reasonable  time  without  agreement,  they  may  be  discharged  with- 
out working  an  acquittal  of  the  defendant. 

Same. — Justice  <^  Peace. — Disagreeing  Jury. — Discharge, — Jeopardy. — In  a 
prosecution  before  a  justice  of  the  peace  for  being  found  drunk  in  a 
public  place,  the  discharge  of  the  jury  by  the  justice  after  they  have 
spent  three  hours  in  deliberating  upon  their  verdict  without  agreement^ 
is  not  an  abuse  of  discretion  and  does  not  work  the  acquittal  of  the 
defendant  on  the  ground  that  he  has  been  once  in  jeopardy. 

From  the  Sullivan  Circuit  Court. 

L.  T,  Michener,  Attorney  General,  W.  C.  Hultz,  Prosecut- 
ing Attorney,  J.  JET.  Gillett  and  O.  B,  Harris^  for  the  State. 

W.  8.  Maple,  J.  T.  Beasley  and  A.  B.  WiUiama,  for  ap- 
pellee. 

Bebkshibe,  J. — The  appellee  was  tried  before  a  justice 
of  the  peace,  and  convicted  of  the  offence  of  being  found 
in  a  public  place  in  a  state  of  intoxication.  See  section 
2091,  B.  S.  1881.  From  the  judgment  of  the  justice  he 
appealed,  and  in  the  circuit  court  filed  an  answer  alleging 
the  following  facts : 

That  on  the  29th  day  of  June,  1888  (the  affidavit  having 
been  filed  theretofore),  he  was  tried  before  the  said  justice 
upon  said  charge,  and  the  jury,  having  been  out  three  hours 
and  failing  to  agree,  were,  by  said  justice,  discharged,  with- 
out the  appellee's  knowledge  or  consent,  and  in  his  absence; 
that  afterwards,  and  on  the  2d  day  of  July,  1888,  the  appel- 
lee was  again  lawfully  tried,  before  said  justice  and  a  jury, 
upon  said  charge ;  that  after  all  the  evidence  had  been  in- 
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troduced,  and  at  about  the  hour  of  3  p.  m.,  by  agreement  and 
without  argument  of  counsel,  the  case  was  given  to  the  jury, 
and  they  retired  to  deliberate  of  their  verdict ;  that  about  6 
o'clock,  P.  M.,  and  when  they  had  been  out  not  to  exceed 
three  hours,  said  jury, 'not  having  agreed  upon  a  verdict, 
without  the  consent  of  the  appellee,  and  in  his  absence  from 
the  court-room,  said  justice  discharged  said  jury;  that  the 
room  to  which  said  jury  retired,  and  where  they  were  hold- 
ing their  deliberations,  was,  during  the  time  they  were  so 
using  it,  and  when  they  were  discharged,  comfortable  and 
convenient,  and  there  existed  no  physical  reason  for  their 
discharge ;  that  at  the  time  of  the  discharge  of  said  jury,  on 
said  2d  day  of  July,  costs  had  accumulated  in  said  case  to 
the  amount  of  fifty  dollars. 

To  this  answer  the  attorney  representing  the  State  ad- 
dressed a  demurrer,  which  the  court  overruled,  and  the 
proper  exception  was  taken.  The  State  refusing  to  plead 
further,  the  court  discharged  the  appellee  without  a  trial. 

Neither  the  Constitution  of  the  United  States  nor  of  this 
State  will  allow  a  citizen  put  in  jeopardy  twice  for  the  same 
offence,  but  if  afler  a  jury  is  empanelled  and  a  trial  had  a 
reasonable  excuse  arises  for  a  discharge  of  the  jury,  this  will 
not  work  an  acquittal  of  the  accused.  .  United  States  v. 
Perez,  9  Wheaton,  579. 

The  length  of  time  that  a  jury  should  be  kept  together  in 
a  criminal  case  without  a  verdict  is  a  matter  very  much  within 
the  discretion  of  the  court. 

In  the  case  of  State  v.  Walkevy  26  Ind.  346,  the  learned 
judge  delivering  the  opinion  said  :  '^  But  after  a  careful  ex- 
amination of  the  question,  we  are  clearly  of  the  opinion  that 
thedischargeof  the  jurybecause  of  their  inability  to  agree,  *  * 
after  it  is  apparent  to  the  court  that  they  can  not  agree  upon 
a  verdict,  constitutes  a  good  cause  for  their  discharge,  and 
leaves  the  accused  subject  to  be  tried  by  another  jury.'* 

In  the  case  of  Fowler  v.  State,  85  Ind.  538,  it  is  said :  ''  The 
decisions  which  declare  the  rule  governing  in  cases  of  trials 
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in  courts  of  superior  jurisdiction  in  cases  of  felony^  can  not 
be  applied  in  tlieir  rigorous  strictness  to  trials  before  justices 
of  tlie  peace  upon  a  charge  of  misdemeanor  where  no  severe 
penalty  can  be  inflicted,  and  where  an  appeal  lies  which  se- 
cures a  trial  de  novo.  It  is  obvious  that  the  phrase, '  a  rea- 
sonable time/  is  a  relative  one,  and  is  to  be  considered  as 
having  relation  to  the  forum,  the  character  of  the  charge,  and 
the  extent  of  the  penalty.  It  would  be  unreasonable  to  re- 
quire a  jury  to  be  kept  a  great  length  of  time  in  a  justice's 
court  where  the  charge  is  not  one  of  very  great  gravity,  and 
the  punishment  can  not  extend  beyond  a  fine  of  a  few  dol- 
lars/'    See  Shaffer  v.  State,  27  Ind.  131. 

It  is  too  well  settled  to  require  the  citation  of  authorities 
that  it  is  only  in  cases  where  there  has  been  an  abuse  of  dis- 
cretionary power  that  a  court  of  last  resort  will  interfere. 
Until  the  contrary  appears,  the  presumption  is  always  in 
favor  of  the  action  of  the  lower  courts  in  the  exercise  of  their 
discretionary  power.  The  justice's  record  states  that  after 
the  jury  had  been  out  a  reasoTiable  time,  and  the  court  being 
satisfied  that  there  was  no  reasonable  probability  that  they 
would  agree  upon  a  verdict,  they  were  discharged. 

In  the  case  of  Fowler  v.  State,  supra,  the  minimum  fine 
was  $20 ;  in  the  case  under  consideration  the  maximum  fine 
was  five  dollars.  In  that  case  the  jury  were  kept  out  three 
hours,  the  same  length  of  time  as  in  this  case,  and  it  was  held 
that  the  discharge  of  the  jury  did  not  work  a  discharge  of 
the  accused. 

It  would  seem,  in  view  of  the  diminutive  character  of  the 
offence,  that  three  hours'  time  spent  by  twelve  men  compe- 
tent to  serve  as  jurors,  independent  of  all  extrinsic  circum- 
stances, and  a  failure  to  agree  upon  a  verdict,  would  be  ^'  a 
reasonable  length  of  time/'  and  that  the  justice  might  with 
safety  discharge  the  jury.  But,  as  we  have  seen,  his  record 
shows  that  having  become  satisfied  that  there  was  no  reason- 
able probability  that  the  jury  would  agree  upon  a  verdict  he 
discharged  them. 
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Id  the  exercise  of  his  discretionary  power,  it  became  a 
qaestion  for  him  to  consider  and  determine  as  to  whether 
there  was  any  probability  that  the  jury  would  agree  upon  a 
verdict,  and  having  determined  that  there  was  no  probabil- 
ity of  an  agreement,  it  was  his  privilege  to  discharge  them, 
and  make  a  record  of  his  action. 

Now,  does  the  answer  allege  facts  sufficient  to  overthrow 
the  record  made  by  the  justice,  and  justify  the  conclusion 
that  there  was  an  abuse  of  discretion  in  discharging  the  jury  ? 
We  think  not. 

All  that  is  alleged  iu  the  answer  may  be  true,  and  the  ac- 
tion of  the  justice  in  discharging  the  jnry  eminently  proper. 
It  is  not  alleged,  nor  is  it  claimed,  that  the  jury  would  have 
made  a  verdict  if  i^ept  longer ;  for  all  that  appears,  the  facts 
as  presented  to  the  justice  may  have  been  of  such  a  character 
as  to  convince  him  that  the  jury  would  not  have  agreed  if 
kept  on  bread  and  water  for  a  month. 

The  judgment  is  reversed,  with  costs,  and  the  court  be- 
low instructed  to  sustain  the  demurrer  to  the  answer. 

Fil«d  Sept.  26, 1889. 


No.  15,043. 

Skinneb  v.  The  State. 

GknnvAii  JjA.W.'^Diaordefi^  Liquor  Shop, — IndietmerU, — LanffuagecfSUKhOt, 
— As  section  20d7,  R.  S.  1881,  creates  and  fully  defines  theofienoe  of  keep- 
ing a  disoxderlj  liquor  shop, ''  to  the  annoyance  or  injury  of  any  pari 
of  the  citisens  of  this  State,"  an  indictment  thereunder  which  follows 
the  language  of  the  statute  in  charging  the  ofience  is  sufficient. 

8A]f&~<'(Xitseiu  "  «f  tiitt  SuUe.-'Meeumg  cf  Tem.--BtN>/.--/V«reMe.--In  a 
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prosecution  nnder  sach  section,  proof  that  the  shop  in  qaestion  was  lo 
cated  on  a  public  street  in  a  town  in  this  State,  and  that  the  persons  who 
were  annoyed  thereby  resided  in  the  town,  near  the  shop,  justifies  the 
jury  in  inferring  that  such  persons  were  citizens  of  the  State,  without 
direct  proof  to  that  effect,  as  the  word  '*  citizen,"  as  used  in  said  statute, 
means  an  inhabitant  in  any  city,  town,  or  place. 
Same.  —  WUnen,  —  IiUereaL — I^oewring  Teatimony, —  ImpeaehmenL —  OoUaUraL 
Matter, — Where,  in  a  prosecution  for  keeping  a  disorderly  liquor  shop» 
a  witness  for  the  State  on  cross-examination  denies  having  said  to  an- 
other person  "All  the  rest  of  us  are  going  to  say  that  he  (the  defendant) 
was  drunk  all  the  time ;  that  we  never  saw  him  sober,  and  you  just  get 
np  there  and  say  the  same  thing,"  evidence  to  contradict  such  witness 
is  competent,  as  such  matter  is  not  a  collateral  one. 

From  the  Grant  Circuit  Coart. 

A,  Steele  and  Jl  A.  Kersey^  for  appellant. 
L.  T.  MioheneTj  Attorney  General,  8.  W,  Cantwell,  Prose- 
eating  Attorney,  and  H.  J.  PavluSy  for  the  State. 

Coffey,  J. — This  was  a  prosecution  by  the  State  against 
the  appellant  under  section  2097,  R.  S.  1881,  for  keeping  a 
disorderly  liquor  shop. 

That  section  provides  that  "  Whoever  keeps  a  place  where 
intoxicating  liquors  are  sold,  bartered,  given  away,  or  suf- 
fered to  be  drunk  in  a  disorderly  manner,  to  the  annoyance  or 
injury  of  any  part  of  the  citizens  of  this  State,  shall  be  fined, 
for  every  day  the  same  is  so  kept,  not  more  than  one  hundred 
dollars  nor  less  than  t^n  dollars.'' 

The  indictment  charges  that  the  appellant,  Allen  Skinner, 
on  the  1st  day  of  June,  A.  D.  1888,  and  continuously  there- 
after to  the  day  of  making  this  indictment,  at  the  county  and 
State  aforesaid,  did  then  and' there  unlawfully  keep  a  place, 
to  wit,  a  saloon  where  intoxicating  liquors  were  sold,  bartered 
and  given  away,  and  suffered  to  be  drunk  in  a  disorderly 
manner,  and  did  then  and  there  keep  said  saloon  in  a  dis- 
orderly manner,  by  then  and  there  unlawfully  permitting  and 
suffering  divers  persons,  on  week  days  and  Sundays,  by  day 
and  by  night,  to  congregate  in  and  about  said  saloon,  and  then 
and  there  make  a  great  noise  by  yelling,  quarreling,  boisteiv 
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ODfl  talking,  fightiog,  swearing,  and  drunken  rows,  to  the  an- 
noyance and  injury  of  part  of  the  citizens  of  said  State,  etc. 
The  iudiotment  was  filed  on  the  8th  day  of  September,  1888. 

Upon  a  plea  of  not  guilty,  the  cause  was  submitted  to  a 
jury,  who  returned  a  verdict  of  guilty,  assessing  a  fine  against 
the  appellant. 

Over  a  motion  for  a  new  trial  and  a  motion  in  arrest  of 
jodgment,  the  court  rendered  judgment  on  the  verdict. 

The  errors  assigned  are  : 

1st,  That  the  facts  stated  in  the  indictment  do  not  oonsti- 
tote  a  public  ofience. 

2d.  That  the  court  erred  in  overruling  the  motion  in  arrest 
of  judgment. 

3d.  That  the  court  erred  in  overruling  the  motion  of  ap- 
pellant for  a  new  trial. 

Under  the  first  and  second  assignments  of  error,  it  is  con- 
tended by  the  appellant  that  the  indictment  above  set  out  is 
defective,  in  fiiiling  to  aver  that  the  saloon  therein  named 
was  kept  in  any  public  place,  or  near  any  public  highway,  in 
any  city,  town  or  village,  or  that  any  person  resided  in  the 
vicinity,  or  were  in  the  habit  of  passing  near  it,  and  in  sup- 
port of  his  contention  cites  the  case  of  Mains  v.  State,  42 
Ind.  327. 

On  the  other  hand,  it  is  contended  by  the  appellee  that 
there  is  a  distinction  between  the  case  at  bar  and  the  case  of 
Mains  v.  &ate,  supra,  in  this,  that  the  aqts  named  in  the 
statute  under  consideration  constitute  the  offence  charged, 
and  that  hence  it  is  sufficient  to  follow  the  language  of  the 
statute,  while  in  the  case  of  Mains  v.  State,  supra,  the  of- 
fence sought  to  be  <^harged  was  that  of  maintaining  a  public 
nuisance,  an  offence  known  to  the  common  law,  and  hence  it 
was  necessary  to  aver  facts  which  would  have  constituted  a 
auisanoe  under  the  common  law  definition  of  that  crime. 

The  general  rule  is,  that  an  indictment  describing  the  of-- 
feiftoe  io  the  laagoagf  used  by  the  statute  in  defining  it  is 
Vol.  120.— 9 
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.sufficient.  State  v.  Bougher,  3  Blackf.  307  ;  Pelts  v.  Slate,  3 
Blackf.  28 ;  Marble  v.  StaU,  13  Ind.  362 ;  Malone  v.  StaU, 
14  Ind.  219 ;  Stuckmyer  v.  iKofe,  29  Ind.  20 ;  Shinn  v.  StaJU, 
68  lud.  423 ;  State  v.  Allisbach,  69  Ind.  50 ;  Howard  v.  Stofe, 
87  Ind.  68 ;  Toops  v.  /8<a<e,  92  Ind.  13 ;  State  v.  iftYZer,  98 
Ind.  70 ;  State  v.  Berdetta,  73  Ind.  185. 

Some  of  the  exceptions  are  where  the  statute  creating  the 
offence  charged  contains  language  which  embraces  acts  evi- 
dently not  intended  to  be  made  criminal^  and  cases  where  it 
was  the  evident  intention  of  the  Legislature  that  reference 
should  be  had  to  the  common  law  for  a  complete  definition 
of  the  offence  declared  by  the  statute.  Schmidt  v.  State,  78 
Ind.  41 ;  Moore  Crim.  Law,  section  171 ;  Anderson  v.  State, 
7  Ohio,  607 ;  Mains  v.  State,  supra. 

The  case  of  Mains  v.  State,  supra,  falls  within  the  latter 
exceptioil. 

The  statute  under  consideration  does,  in  our  opinion,  cre- 
ate and  fully  define  the  offence  for  which  the  appellant  was 
prosecuted.  It  declares  that  whoever  keeps  a  place  where 
intoxicating  liquors  are  sold,  bartered,  given  away,  or  suf- 
fered to  be  drunk  in  a  disorderly  manner,  to  the  annoyance 
or  injury  of  any  part  of  the  citizens  of  this  State,  shall  be 
fined,  etc.  In  such  case  we  think  it  sufficient,  in  charging 
the  violation  of  such  statute,  to  follow  the  language  of  the 
Legislature  in  defining  the  offence.  We  think  the  indict- 
ment above  set  out  charges  a  public  offence,  and  that  the 
court  did  not  err  in  overruling  the  motion  in  arrest  of  judg- 
ment. 

The  appellant  assigned  in  the  court  below  nineteen  reasons 
for  a  new  trial,  but  we  shall  consider  those  only  which  he 
has  seen  fit  to  discuss  in  his  able  brief  in  the  cause. 

It  is  earnestly  insisted  that  the  evidence  in  the  cause  does 
not  tend  to  support  the  verdict  of  the  jury,  and  it  is  urged  in 
support  of  this  contention  that  there  is  no  evidence  that  any 
of  the  persons  claiming  to  have  been  disturbed  by  the  dis- 
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orderly  manner  in  which  the  saloon  named  in  the  indictment 
was  kept  were  citizens  of  the  State  of  Indiana. 

It  appears  from  the  evidence  in  the  cause  that  the  saloon 
in  question  is  located  on  a  public  street  in  the  town  of  Ma- 
rion, in  Grant  county,  Indiana. 

Many  of  those  claiming  to  have  been  disturbed  by  the  dis- 
orderly manner  in  which  the  saloon  was  kept  testified  that 
they  resided  in  said  town  and  near  the  saloon,  but  none  of 
them  testified  in  direct  terms  that  they  were  citizens  of  the 
State.  The  question  is,  was  this  evidence  sufficient  to  au- 
thorize the  jury  to  infer  that  these  persons  were  citizens? 

Webster  defines  citizen:  1.  "One  who  enjoys  the  free- 
dom and  privileges  of  a  city,  as  distingtiished  from  a  for- 
eigner, or  one  not  entitled  to  its  franchises.'^  2.  "An  in- 
habitant in  any  city,  town,  or  place.'' 

It  was  evidently  the  intention  of  the  Legislature  to  pro- 
tect those  residing  in  the  State  from  the  annoyances  incident 
to  the  keeping  of  a  disorderly  saloon,  and  to  compel  those  en- 
gaged in  the  business  of  retailing  intoxicating  liquors  to  keep 
their  places  of  business  in  an  orderly  manner.  Having  that  ob- 
ject in  view,  it  is  reasonable  to  suppose  that  when  it  used 
the  word  "  citizen  "  it  used  it  with  reference  to  the  second 
definition  of  that  word  as  given  by  Mr.  Webster. 

We  think  the  jury,  under  all  the  evidence  in  the  cause, 
might  well  have  inferred  that  those  claiming  that  they  had 
been  disturbed  by  the  manner  in  which  appellant  kept  his 
saloon  were  citizens  of  the  State.  We  think  the  evidence 
tends  to  support  the  verdict  of  the  jury. 

During  the  progress  of  the  trial  various  items  of  evidence 
were  admitted  over  the  objection  of  the  appellant,  but  afler 
a  careful  examination  of  such  evidence  we  do  not  think  it 
subject  to  the  objections  urged  against  it.  It  had  some  bear- 
ing npon  the  main  question  under  consideration,  tending  to 
show  the  manner  in  which  the  appellant  conducted  his  busi- 
ness, and  the  means  of  knowledge  possessed  by  some  of  the 
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witnesses  produced  by  the  appellant,  and  was,  in  our  opialoAt 
for  these  reasons  admissible. 

On  the  trial  of  the  cause,  the  appellant,  for  the  purpose  of 
impeaching  one  of  the  witnesses  for  the  State,  pat  to  bef 
this  question  : 

^'  You  may  state  to  the  iury,  Mrs.  Colors,  if  you  did  not, 
to-day,  in  this  building,  in  the  presence  and  hearing  of  Laur^ 
Bedman,  say  to  Delia  Middletpn  these  words :  ^AU  the  real 
of  us  are  going  to  say  that  he  was  drunk  all  the  time ;  tha^ 
we  never  saw  him  sober,  and  you  just  get  up  there  and  say 
the  same  thing,'  speaking  of  Skinner.'^ 

To  which,  witness  answered  :  ^'  Yes,  sir ;  I  was  speaking, 
and  all  said  that  he  was  drunk,  and  that  ain't  no  lie.'' 

Question.   ^' And  for  her  to  say  the  same  thing  ?  " 

Answer.  "  I  didn't  tell  her  what  to  say  ;  I  have  nothing 
to  say  about  what  she  has  to  say,  nor  didn't  tell  her  any- 
thing she  should  say." 

The  appellant  then  called  Laura  Bedman,  and  put  to  }i&e 
this  question : 

^^  You  may  state  whether  or  not,  to-day,  in  this  building, 
Mrs.  Colors,  speaking  of  Allen  Skinner  to  Delia  Middleton 
in  your  presence  and  hearing,  said  these  words  :  'AH  the  rest 
of  us  are  going  to  say  that  he  was  drunk  all  the  time ;  that 
we  never  saw  him  sober,  and  you  just  get  up  there  and  say 
the  same  thing.' " 

To  this  question  the  State  objected,  and  the  court  sustained 
the  objection. 

The  appellant  then  offered  to  prove  by  Laura  Redman 
that  on  that  day,  in  the  building  they  then  occupied,  Mrs. 
Colors,  a  witness  for  the  State,  said  of  the  appellant,  to 
Delia  Middleton,  in  the  presence  and  hearing  of  the  witness, 
Laura  Bedman,  the  words :  ^'AU  the  rest  of  us  are  going  to 
swear  that  he  was  drunk  all  the  time ;  that  we  never  saw  him 
sober,  and  you  just  get  up  there  and  say  the  same  thing." 
"Bui  the  court  refused  to  permit  this  evidence  to  go  to  the 
jury,  and  the  appellant  excepted. 
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Mrs.  Colors  was  one  of  the  witnesses  for  the  State,  and 
had  testified  that  she  had  been  annoyed  by  the  disorderly 
manner  in  which  appeljant  had  kept  the  saloon  then  nnder 
investigation. . 

In  the  oase  of  People  v.  Hally  4  Am.  Cr.  Rep.  357,  it  was 
held  to  be  competent  for  the  defendant  to  show  that  a  witness 
for  the  prosecution  had  been  procuring  witnesses  against  the 
defendant,  as  it  might  tend  to  weaken  his  testimony  in  the 
minds  of  the  jury ;  indeed,  it  is  no  uncommon  thing  to  show 
that  a  witness  has  taken  an  active  part  on^he  side  for  which 
he  testifies  with  a  view  of  weakening  the  testimony  of  such 
witness. 

We  suppose  the  learned  judge,  who  excluded  this  ofiered 
evidence,  had  in  mind  the  well  known  rule  that  a  witness  can 
not  be  impeached  in  a  matter  collateral  to  the  issue  on  trial, 
but  it  now  seems  to  be  well  settled  that  the  feeling  of  a  wit- 
ness who  testifies  in  a  cause  is  not  a  collateral  matter.  The 
case  of  Powell  v.  Martin,  10  Iowa,  568,  is  directly  in  point. 
In  that  case  the  witness  was  asked  a  question  which,  if  an* 
awered  in  the  affirmative,  would  have  shown  that  he  had  been 
taking  an  active  part  in  trying  to  procure  testimony  for  the 
party  on  whose  behalf  he  had  testified,  but  he  answered  the 
questions  in  the  negative.  It  was  held  that  the  party  against 
whom  he  gave  his  testimony  was  entitled  to  impeach  him  by 
proving  by  other  witnesses  that  he  had  been  active  in  at- 
tempting to  procure  testimony  in  the  cause,  and  in  support 
of  the  ruling  the  court  cites  1  Oreenl.  Ev.,  section  450, 
Ahoood  V.  WelUm,  7  Conn.  66,  Swift  Ev.  148,  Turner  v.  Aus- 
tin, \%  Mass.  181,  185,  and  Tucker  v.  Wehh,  17  Mass.  160. 

The  general  rule  undoubtedly  is,  that  where  a  witness  is 
cross-examined  on  matters  collateral  to  the  issues,  his  an- 
swer can  not  be  contradicted  by  the  party  putting  the  ques- 
tion. This  rule,  however,  has  no  application  where  it,  is 
sought  to  show  that  the  witness  has  an  interest  in  the  case, 
or  that  he  is  hostile  to  one  of  the  parties  to  the  suit,  and  if 
such  witness,  on  cross-examination,  denies  such  interest  or 
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such  hostility,  he  may  be  contradicted  by  his  own  acts  or 
statements.  SaoU  v.  ^xiUy  64  Ind.  400 ;  Johnson  v.  Wiley ^ 
74  Ind.  233 ;  Stone  v.  Slaie,  ex  rel.,  97  Ind.  345. 

In  oar  opinion^  the  court  erred  in  excluding  the  evidence 
offered  by  the  appellant  as  above  set  out,  for  which  error 
this  cause  must  be  reversed. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  grant  the  appellant  a  new  trial,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Filed  Sept.  25, 1889. 
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Wbiqht  V.  Ball  et  al. 

pRAcrnCB. — FUading,--Exeeption, — An  exception  is  necessary  to  preeent 
any  question  upon  a  ruling  sustaining  a  demurrer  to  a  pleading. 

From  the  Clinton  Circuit  Court. 

J".  C.  Suit  and  -^^^  (hmbs,  for  appellant. 
F.  F.  Moore,  for  appellees. 

Mitchell,  J. — Suit  by  Ball  and  others  against  Wright  on 
a  note^  payable  in  a  bank  in  this  State,  signed  by  the  de- 
fendant as  maker,  and  endorsed  by  the  payee  to  the  plain- 
tiffs  before  maturity.  The  defendant  complains  of  the 
ruling  of  the  court  in  sustaining  a  demurrer  to  his  cross- 
complaint,  in  which  he  set  up  facts  upon  which  he  asked  that 
the  note  sued  on  be  cancelled. 

There  was  no  exception  to  the  ruling  of  the  court  of  which 
complaint  is  now  made.  There  is,  therefore,  no  question  in 
the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  28, 1889. 
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No.  13,862. 

Babnabd  et  al.  v.  Graham  et  al. 

IJROXiCATnvo  LiqnoB. — Liosiue. — Notice  qf  Application. — Hace  (/  SaU, — 
Jkn^KioU  Detenpiion, — Where  there  is  do  street  named  Main  street  in  a 
town,  and  where  the  only  lots  therein  numbered  twenty-three  are  lots 
twenty-three  east  and  twenty-three  west,  both  situate  upon  Michigan 
street,  a  notice  of  an  intention  to  apply  for  license  to  retail  intoxicat- 
ing liquors  which  describes  the  location  of  the  proposed  place  of  sale 
as  being  upon  lot  twenty-three  on  Main  street,  does  not  comply  with 
the  statute  (section  5314,  R  S.  1881),  and  is  bad  when  attacked  by  a  re- 
monstrance. 

From  the  Clinton  Circuit  Court. 

L.  D.  Boyd  and  J.  Glaybaughy  for  appellants. 
/.  Applegate  and  (7.  R.  Pollardy  for  appellees. 

Elliott,  C.  J. — The  appellees  applied  for  a  license  to  sell 
intoxicating  liquors,  and  in  their  petition  and  in  the  notice 
given  by  them,  the  place  where  they  proposed  to  sell  was  thus 
described :  ''  Said  premises  are  located  in  a  certain  frame 
building  on  the  ground  floor  of  said  building,  situated  upon 
the  following  real  estate  in  Carroll  county,  Indiana,  to  wit : 
Commencing  at  a  point  at  the  southwest  corner  of  lot  No. 
23,  on  Main  street,  and  running  east  fifty  feet,  thence  north 
twenty  feet,  thence  west  fifly  feet,  thence  south  twenty 
feet  to  the  place  of  beginning,  in  the  town  of  Burlington, 
Burlington  township,  in  Carroll  county,  Indiana."  The  ap- 
pellants appeared  in  the  commissioners'  court  of  Carroll 
county,  and  there  filed  a  remonstrance,  but  the  decision  of 
that  tribunal  w&s  adverse  to  them,  and  they  appealed.  After 
the  case  reached  the  Carroll  Circuit  Court,  it  was  carried,  by 
change  of  venue,  to  the  Clinton  Circuit  Court.  In  the  com- 
missioners' court  a  motion  was  filed  to  dismiss  the  applica- 
tion, on  the  ground  that  the  notice  was  insufficient.  The 
appellants,  in  the  remonstrance  filed  by  them,  again  chal- 
lenged the  sufficiency  of  the  description  of  the  premises  con- 
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tained  in  the  notice  and  application  of  tbe  appellees.  Thej 
stated  in  their  remonstrance  that  ''  There  are  two  lots  num- 
bered twenty-three  in  the  town  of  Burlington^  the  descrip- 
tion of  one  being  lot  No.  28  west^  in  the  town  of  Burlington, 
the  other  being  described  as  lot  No.  23  east,  in  the  town  of 
Burlington,  each  of  them  being  located  on  Michigan  street 
in  said  town."  It  is  further  shown  '^  that  the  said  lots  do 
not  abut  on  any  other  street  except  said  Michigan  street ; 
that  there  is  no  lot  in  said  town  numbered  twenty-three  ex- 
cept the  above  described  lots,  and  that  there  is  no  street  in 
the  town  of  Burlington  that  is  named  Main  street ;  that  the 
description  set  out  in  the  notice  does  not  locate  or  describe 
any  property  or  any  ground  in  the  town  of  Burlington." 
The  plats  of  the  town  and  the  other  evidence  very  clearly 
show  that  there  are  two  lots  in  Burlington  numbered  twenty- 
three,  but  that  one  is  number  twenty-three  east  and  the 
other  number  twenty-three  west.  The  evidence  also  shows 
that  there  is  no  street  of  the  town  named  Main  street,  and 
that  lot  twenty-three  east  and  lot  twenty-three  west  both 
abut  on  Michigan  street.  There  is,  however,  some  evidence 
tending  to  show  that  Michigan  street  is  the  principal  street 
of  the  town,  and  that  it  is  sometimes  called  Main  street. 

It  is  important  to  observe  that  the  sufficiency  of  the  notice 
was  directly  and  seasonably  attacked,  so  that  here  the  ques- 
tion is  before  us  in  a  direct  proceeding.  Cases  which  declare 
the  rule  in  cases  of  a  collateral  attack  are,  therefore,  without 
influence. 

Our  statute  enacts  that  it  shall  be  unlawful  to  sell  liquor 
in  less  quantities  than  a  quart  '^  without  first  procuring  a 
license  as  hereinafter  provided."  R.  S.  1881,  section  5312. 
The  effect  of  this  provision  is  to  require  the  applicant  to  do 
what  the  statute  commands,  for,  unless  he  does  this,  he  has 
no  right  to  demand  or  receive  a  license.  There  is,  as  against 
a  direct  remonstrance,  no  authority  vested  in  a  board  of  com* 
ratssioners  to  grant  a  license  to  one  who  has  not  complied 
with  the  provisions  of  the  law  concerning  notice. 
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The  statute  imposes  upon  an  applicant  the  duty  of  publish- 
ing a  notice  of  his  intention  to  apply  for  a  license^  and  com- 
mands that  the  notice  shall  state  ''  the  precise  location  of  the 
premises  in  which  he  desires  to  sell/'  B.  S.  1881^  section 
6314. 

The  language  of  the  statute  is  unusually  strong.  It  is  not 
only  declared  that  the  notice  shall  state  the  location,  but  it 
is  declared  that  it  shall  state  the  '^  precise  location.'^  The 
word  "  precise  "•  is  one  of  clear  and  well  defined  meaning, 
and  can  not  be  disregarded.  The  Legislature  had,  as  is  ev- 
ident from  the  language  employed,  a  settled  purpose,  and  that 
was  to  provide  for  a  notice  that  should  inform  the  citizens 
of  the  exact  locality  of  the  place  where  the  applicant  pro- 
poses to  conduct  his  business.  But  the  language  is  so  strong 
and  unambiguous  that  it  is  unnecessary  to  look  beyond  the 
words  of  the  statute. 

We  can  conceive  of  no  legal  reason  upon  which  it  can  be 
held  that  the  notice  or  the  application  states  the  ^^  precise  lo- 
cation." As  there  is  no  such  lot  as  the  one  named  there  is, 
in  iact,  no  locality  at  all  designated.  The  confusion  is  in- 
creased by  the  fact  that  there  are  two  lots  abutting  on  Mich- 
igan street  numbered  twenty-three,  for,  without  adding  to  the 
number  the  word  "  east,'*  or  the  word  "  west,''  it  is  impos- 
sible to  determine  what  lot  was  intended. 

We  have  no  doubt  that  it  is  the  right  of  citizens  of  the 
proper  locality  to  object  to  the  granting  of  a  license  to  one 
who  has  not  done  what  the  law  declares  he  must  do. 

We  do  not  deem  it  necessary  to  consider  the  question  of 
the  right  of  the  appellees  to  amend  their  petition  or  applica- 
tion in  the  circuit  court,  for,  whatever  may  be  the  law  upon 
that  question,  it  is  quite  clear  to  us  that  a  notice  so  essentially 
defective  as  the  one  given  by  them  will  not,  when  attacked 
as  it  is  here  attacked,  authorize  the  grant  of  a  license. 

Judgment  reversed,  with  instructions  to  proceed  in  ac- 
cordance with  this  opinion. 

Filed  Sept  27, 1889. 
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No.  13,540. 

Anbis  V.  Richie. 

Nsw  TaixiM^Newly  Discovered  Evidence, — Change  of  ReaulL — There  is  no 
available  error  in  refusing  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  where  the  new  evidence  is  not  of  such  a  character  as 
would  probably  change  the  result  on  another  trial. 

Same. — AmendmerU  of  ApfpUeaJHon, — Malaiality  of  Evidence, — While  it  seems 
that  an  application  for  a  new  trial  may  be  amended  at  a  subsequent 
term  by  inserting  additional  affidavits,  a  refusal  to  allow  the  amend- 
ment is  only  available  where  the  new  evidence  is  material. 

From  the  Hancock  Circuit  Court. 

J.  A.  NeWy  A.  M,  NeWy  J.  W,  Jones  and  R.  WilliafMafiy 
for  appellant. 

C  O.  Offutt,  for  appellee. 

Mitchell,  J. — There  was  judgment  in  the  coart  below 
against  Andis,  in  an  action  of  replevin  brought  by  him 
against  Richie,  to  recover  the  possession  of  a  horse  which 
the  former  charged  that  the  latter  unlawfully  detained  from 
him.  The  only  question  presented  on  this  appeal  involves 
the  correctness  of  the  ruling  of  the  court  in  overruling  a 
motion  for  a  new  trial,  which  was  asked  on  the  ground  of 
newly  discovered  evidence. 

The  parties  were  at  variance  in  their  testimony,  the  plain- 
tiff asserting  that  he  had  loaned  the  horse  to  Richie,  while 
the  latter  testified  that  he  had  purchased  the  animal  from 
Andis,  and  had  agreed  to  pay  a  stipulated  price,  in  clearing 
land  for  the  plaintiff;  that  he  had  entered  upon  the  work, 
and  was  ready  to  complete  it  within  the  time  agreed  upon. 
After  the  trial  the  plaintiff  produced  an  a£5davit  in  which 
the  affiant  deposed,  that  some  time  prior  to  the  first  trial  he 
inquired  of  the  defendant  whether  he  had  purchased  the 
horse  in  controversy,  to  which  the  latter  responded  in  the 
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negative,  adding  that  he  was  only  breaking  him  for  the 
plaintiff. 

It  also  appears  in  the  bill  of  exceptions  that  a  witness, 
called  by  the  plaintiff,  testified  at  the  trial  that  the  defend- 
ant told  him  that  he  was  breaking  the  horse  for  Andis. 

Before  this  court  would  feel  warranted  in  reversing  a  judg- 
ment for  refusing  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  it  must  be  made  to  appear^  that  the  newly 
discovered  evidence  is  of  such  a  character  as  to  render  it 
probable  that  a  different  result  would  be  produced  if  a  second 
trial  were  had.  This  does  not  seem  at  all  probable  in  the 
present  case.  The  newly  discovered  evidence  is  not  so  es- 
sentially different  from  other  evidence  given  at  the  trial  as 
to  make  it  of  a  controlling  character.  It  is  of  the  same 
kind  and  to  the  same  point  as  other  evidence  already  in  the 
record,  and  assuming  that  the  application  shows  that  due 
diligence  was  used,  the  evidence  proposed  is  in  its  nature 
merely  cumulative,  and  is  not  of  sufficient  materiality  to 
justify  a  reversal  of  the  judgment. 

After  the  motion  for  a  new  trial  had  been  made,  arid  after 
it  had  been  pending  over  one  term  of  court,  the  plaintiff 
asked  leave  to  amend  the  application  by  inserting  the  affi- 
davits of  other  witnesses,  in  which  were  set  forth  other  facts 
which  they  would  testify  to.  Leave  to  amend  was  refused. 
We  are  inclined  to  the  opinion,  that  if  pending  a  motion  for 
a  new  trial  it  should  be  made  to  appear  that  the  moving 
party  had  discovered  other  material  evidence,  not  embraced 
in  his  original  motion,  and  that  he  had  not  been  lacking  in 
diligence,  it  would  be  an  abuse  of  discretion  to  refuse  per- 
mission to  amend.  But  the  other  newly  discovered  evidence 
in  the  present  case  was  probably  deemed  immaterial.  The 
court  might  well  have  so  considered  it.    There  was  no  error. 

Judgment  affirmed,  with  costs. 

Filed  Jane  28, 1889 ;  petition  for  a  reheariDg  overruled  Sept  27, 1889. 
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\\66^  No.  13,801. 

Th£  LouisyniLB,   New   Albany  anb  OhioaM  BAtt^ 

WAY  Company  v.  Kane  bt  al. 

Bill  of  Exceptions. — Must  he  Signed  by  Judge. — A  bill  of  exceptions 
which  is  not  signed  or  attested  by  the  judge  is  without  force. 

Special  YESDicr.^Musi  he  BequetOed. — Where  a  party  submits  to  Ihi^tiourt 
the  form  of  a  special  verdict  and  asks  that  it  be  placed  before  the  Jory» 
but  does  not  request  that  a  special  verdict  be  returned,  the  court  does 
not  err  in  refusing  to  submit  the  paper  to  the  jury. 

New  Trial. — IncmtiMency  hetween  Verdiel  and  Inierrogaloriee. — ^Inconsist- 
ency between  the  general  verdict  and  the  answers  to  interrogatories  is 
not  a  cause  for  a  new  trial. 

V^RDicr.'^Supporl  of  Evidence, — Answers  to  Interrogatories. — Answers  of  tht 
jury  to  interrogatories  can  not  be  used  to  determine  whether  the  vei^ 
diet  is  supported  by  the  evidence,  where  the  evidence  is  not  in  the  rec- 
ord. 

Intbbbooatobies  to  Jvby.— Definite  Answer. — Refusal  to  Beqmrti — ^It  is 
not  error  to  refuse  to  require  the  jury  to  give  a  more  definite  answn 
to  an  interrogatory,  where  the  answets  to  other  interrogatories  cover 
the  subject. 

From  the  Madison  Circuit  Court. 

O.  W.  Friedley  and  G.  JR.  Eldridgey  for  appellant. 
C.  L.  Henry,  H.  0.  Ryan  and  H.  D.  Thonqison,  for  appel- 
lees. 

Elliott,  C.  J. — This  action  was  brought  by  the  appel- 
lees to  recover  for  services  rendered  the  appellant  as  attor- 
neys. There  is  no  bill  of  exceptions  containing  the  evi- 
dence, and  many  of  the  questions  discussed  by  appellant's 
counsel  are  not  presented  by  the  record.  There  is  in  the 
record  a  paper  purporting  to  be  the  stenographer's  report  of 
the  evidence,  but  it  is  not  signed  or  attested  by  the  judge, 
and  is,  therefore,  entirely  without  force.  The  judge  recites, 
in  a  separate  paper,  that  special  bills  of  exceptions  and  a 
general  one  were  presented  to  him,  and  that  he  signs  them, 
but  the  general  bill  is  not  signed.     There  was  not,  it  is  ob- 


MAY  tWtM,  188t.  141 

The  Looisrille,  New  Albany  i^od  Chicagci  Bailway  Co.  v,  Kane  €t  al, 

Yioas^  a  compliance  with  the  law.  Wagoner  v.  Wilson^  108 
Ind.  210;  l^one  v.  Braum,  116  Ind.  78;  Colt  v.  McGonnell, 
116  Ind.  249. 

The  appellant  sabmitted  to  the  court  the  form  of  a  special 
verdict;  and  asked  that  it  be  placed  before  the  jury,  but  did 
not  request  that  a  special  verdict  be  returned.  The  court  did 
not  err  in  refusing  to  submit  the  paper  prepared  by  the  ap- 
pellant to  the  jury.  If  the  appellant  had  demanded  a  spe- 
cial verdict  a  very  different  q^uestion  would  be  presented. 

Inconsistency  between  the  general  verdict  and  the  answers 
to  interrogatories  is  not  a  cause  for  a  new  trial,  nor  can  the 
answers  be  used  to  determine  whether  the  verdict  is  sup- 
ported by  the  evidence  in  a  case  where  the  evidence  is  not  in 
the  record.  North"  Western,  e^c,  Ina.  Co.  v.  Blankemhip,  94 
Ind.  535, 548  ;  Stockton  v.  Stockton,  40  Ind.  225,  228 ;  Tucker 
V.  Conrad^  103  Ind.  349;  Baltimore,  etc.,  JB.  JB.  Co.  v. 
Howan,  104  Ind,  88,  96. 

No  harm  was  done  the  appellant  by  refusing  to  require  the 
jury  to  give  a  more  definite  answer  to  the  twenty-sixth  in- 
terrogatory propounded  by  the  appellant.  Answers  to  other 
interrogatories  very  fully  covered  the  matters  referred  to  in 
the  twenty-sixth  interrogatory.  If  the  court  erred  at  all, 
and  we  are  inclined  to  think  it  did  err,  it  was  in  allowing 
that  interrogatory  to  go  to  the  jury.  It  is  not  the  object  of 
the  statute  to  permit  many  interrogatories  to  go  to  the  jury, 
and  certainly  not  to  permit  the  repetition  of  questions.  The 
statute  ^as  designed  to  elicit  material  facts,  not  mere  items 
of  evidence.  It  was  not  intended  that  interrogatories  should 
be  employed  to  harass  or  confuse  jurors ;  but  the  purpose 
of  the  statute  is  to  elicit  the  facts,  so  that  the  court  may 
pronounce  judgment  upon  them. 

There  is  no  material  inconsistency  between  the  answers  to 
the  interrogatories  and  the  genend  v^i^ict* 

Judgment  affirme<)« 

File4  Sept.  )7, 1889. 


142  SUPREME  COURT  OF  INDIANA, 


Sanman  v,  Clark. 


No.  13,725. 
SUNMAN  V.  ClABK. 

Measure  of  Damages. — Breach  qf  Contrad  to  Saw  Lumber. — Where  om 
agrees  to  saw  timber  belonging  to  another  into  lumber  of  certain  di- 
mensions and  for  a  certain  purpose,  but  saws  it  in  such  a  manner  as  to 
make  It  unfit  for  the  purpose  intended,  the  measure  of  damages  is  the 
difference  between  the  market  value  of  the  lumber  as  it  is  sawed  and 
its  market  value  if  sawed  according  to  the  contract. 

Same. — Theory  of  Action, — ^eill. — Negligence, — hnxtruetion, — If,  in  such  case, 
the  owner  of  the  lumber  predicates  his  right  to  recover  damages  upon 
the  unskilful  and  negligent  manner  in  which  it  was  sawed,  and  upon 
this  theory  issue  is  joined  and  evidence  heard,  he  can  not  object  to  an 
applicable  instruction,  on  the  ground  that  under  the  contract  a  failure 
to  saw  the  lumber  as  agreed  g^ve  a  right  of  action  for  damages  without 
regard  to  the  question  of  skill. 

Same. — Harmlets  Inairuetion, — Where  the  jury  determine  that  a  party  ia 
not  entitled  to  recover  any  damages,  no  available  error  can  be  predi- 
cated upon  an  instruction  which  assumes  to  state  the  rule  for  the  mea»- 
urement  of  damages. 

From  the  Ripley  Circuit  Court. 

/.  B.  Rebuckf  C.  H.  Willsorhy  J.  8.  Ihmcan,  C.  W.  Smith  and 
/.  R,  Wilson,  for  appellant. 

E.  P.  Ferris,  W.  W.  Spencer,  J.  S..  Ferris,  J.  H.  Oonnellf 
and  J.  L.  Benhara,  for  appellee. 

Coffey,  J. — The  complaint  in  this  cause  avers  that  on 
and  from  the  first  day  of  October,  1884,  to  the  30th  day  of 
May,  1885,  the  plaintiff,  at  the  special  instance  and  request 
of  the  defendant,  cut  timber,  hauled  logs  and  lumber,  sawed 
logs  into  lumber,  planed  lumber,  and  loaded  cars  for  the  de- 
fendant, a  bill  of  particulars  of  which  is  filed  with  the  com- 
plaint and  made  part  thereof;  that  said  labor  and  services 
were  worth  $1,200,  which  is  due  and  unpaid. 

A  demurrer  to  this  complaint  was  overruled,  and  the  ap- 
pellant excepted.  The  appellant  then  filed  his  answer,  iti 
three  paragraphs.     The  first  is  a  general  denial ;  the  second 
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is  a  plea  of  payment^  and  the  third  avers  that  the  plaintiff 
and  defendant  entered  into  a  contract  whereby  the  plaintiff 
agreed  to  cut  into  logs,  haul  said  logs  to  his  mill  and  saw 
into  good  merchantable  lumber,  such  trees  belonging  to  the 
defendant  as  might  be  designated  and  pointed  out  to  the 
plaintiff  by  the  defendant,  for  the  sum  of  (6.76  per  thousand 
feet ;  that  all  of  said  lumber  was  to  be  sawed,  as  to  width 
and  thickness,  as  indicated  by  the  defendant ;  that  said  plain- 
tiff entered  upon  the  execution  of  said  contract,  and  was  di- 
rected by  the  defendant  to  saw  twenty-five  thousand  feet  of 
said  logs  into  lumber  four  inches  thick  and  four  inches  wide, 
five  inches  thick  and  five  inches  wide,  six  inches  thick  and 
six  inches  wide,  and  seven  inches  thick  and  seven  inches 
wide,  to  be  used  as  pump  stocks;  that  plaintiff  undertook 
to  saw  said  logs  into  pump  stocks  four  inches  wide  and  four 
inches  thick,  and  sawed  21,451  feet  of  the  same ;  that  by  the 
carelessness  and  negligence  of  the  plaintiff  and  the  men  in 
his  employ,  operating  and  running  said  mill,  and  the  unskil- 
ful manner  in  which  the  same  was  sawed,  10,899  feet  of  said 
21,451  feet  of  lumber  was  not  sawed  four  inches  wide  and 
four  inches  thick,  or  five  inches  wide  and  five  inches  thick, 
or  six  inches  wide  and  six  inches  thick,  or  seven  inches  wide 
and  seven  inches  thick,  but  was  sawed  in  such  an  unskilful 
manner  that  it  conld  not  be  used  for  pump  stocks ;  that  said 
defendant  had  contracted  and  sold  all  of  said  lumber  that 
would  pass  for  pump  stocks  at  twenty-five  dollars  per  thou- 
sand feet,  and  that  by  reason  of  the  carelessness  and  negligence 
ofthe  plaintiff,  and  the  men  operating  and  working  the  plain- 
tiff's mill,  and  the  unskilful  manner  in  which  said  lumber  was 
sawed,  said  10,899  feet  was  sawed  in  such  a  manner  that  it 
was  worthless  for  pump  stocks,  and  that  by  reason  ofthe  care- 
lessness and  negligence  of  said  plaintiff  and  the  persons  iu 
his  employ,  and  the  unskilful  manner  in  which  said  lumber 
was  sawed,  this  defendant  was  compelled  to,  and  did,  sell  said 
10,899  feet  of  said  lumber  for  $12.50  per  thousand  feet, 
which  sum  was  a  fair  cash  price  for  said  lumber ;  and  that 
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by  r^apon  of  the  carelessaesa  an^  negligeooe  of  said  plaintiff 
and  the  men  in  his  employ  working  and  operating  said  mill, 
the  defendant  was  damaged  in  the  sum  of  one  hundred  and 
fifty  dollars  by  reason  of  the  unskilful  manner  in  whieh  said 
10,899  feet  of  lumber  was  sawed. 

The  appellee  replied,  by  way  of  general  deniaL  The 
cause  was  tried  by  a  jury,  who  returned  a  verdict  for  the 
appellee.  Over  a  motion  for  a  new  trial  the  court  rendered 
judgment  on  the  verdict.  The  appellant  assigns  as  error,  in 
this  court : 

First,  That  the  complaint  does  not  state  &ets  sufficient 
to  constitute  a  cause  of  action. 

Second.  That  the  court  erred  in  overruling  the  demurrer 
to  the  complaint. 

Third,  That  the  court  erred  in  overruling  the  appellant^s 
motion  for  a  new  trial. 

No  question  is  made  in  the  brief  of  counsel  as  to  the  suf* 
ficiency  of  the  complaint,  and  for  that  reason  the  first  and 
second  assignments  of  error  are  to  be  regarded  as  waived. 

The  appellant  assigns  as  reasons  for  a  new  trial  that  the 
court  erred  in  its  instructions  to  the  jury.  The  fourth  in- 
struction given  by  the  court,  on  its  own  motion,  was  as  fol- 
lows : 

''  4th.  If  the  defendant  had  a  contract  with  the  plaintifi^, 
such  as  he  has  asserted  in  the  third  paragraph  of  his  answer, 
and  if  the  plaintiff  sawed  the  10,899  feet,  or  any  other  num- 
ber of  feet,  of  lumber  for  pump  stocks  so  unskilfully  or  neg- 
ligently that  it  was  not  marketable  for  pump  stocks,  because 
of  not  being  sawed  according  to  contract,  and  in  consequence 
thereof  the  defendant  was  damaged,  then  you  should  allow  him 
for  such  damage ;  and  the  measui*e  of  damages  in  such  case 
would  be  the  difference  between  the  market  value  of  the 
lumber  as  it  was  sawed  and  its  market  value  if  it  had  been 
sawed  as  agreed  upon,  or  as  it  ought  to  have  been.'^ 

It  is  claimed  by  the  appellant  that  this  instruction  is  er^ 
roDieous,  as  the  contract  itself  furnished  the  rule  of  damagesw 


MAY  TERM^  1889.  146 

Sanman  v.  Clark. 

The  iDstraction^  we  think,  states  the  general  rule  of  law  ap- 
plicable to  cases  like  this  correctly,  and  is  not  erroneous. 
At  least  the  appellant  could  not  have  been  injured  thereby, 
as  the  record  discloses  the  fact  that  the  jury  refused  to  allow 
him  any  damages  on  account  of  the  matters  set  up  in  the 
third  paragraph  of  his  answer.     If  the  jury  found  that  he 
was  not  entitled  to  recover  a7iy  damages  on  that  paragraph 
of  his  answer,  it  became  wholly  immaterial  as  to  what  the 
rale  might  be  under  which  damages  should  be  measured. 
The  tenth  instruction  given  by  the  court  was  as  fpUows : 
**  10th.    Whether,  if  any  of  the  sawing  was  done  defect- 
ively, or  of  under-width  for  pump  stocks,  the  same  could 
not  have  been  avoided,  with  proper  care,  you  must  determine 
from  the  evidence.     If  it  could  not  be  avoided,  with  proper 
care,  then  it  could  not  be  said  to  have  been  done  unskilfully ; 
but  if,  with  proper  care,  said  under-width  could  have  been 
avoided,  then  to  saw  the  same  in  under- width  would  be  un-. 
skilful. sawing.     How  this  was,  is  a  question  of  fact,  to  be 
determined  by  you  from  the  evidence." 

It  is  urged  that  this  instruction  is  erroneous,  for  the  reason 
that  if  the  appellee  agreed  to  saw  the  lumber  in  a  particular 
manner,  a  failure  to  do  so  would  render  him  liable  to  the 
damages  occasioned  thereby,  without  regard  to  the  question 
of  skill.  We  do  not  think  this  instruction  is  subject  to  the 
objection  urged  against  it. 

As  will  be  seen,  the  appellant,  in  his  answer,  predicates 
bis  right  to  recover  damages  upon  the  unskilful,  careless,  and 
negligent  manner  in  which  the  lumber  was  sawed.  The  in- 
struction was  directed  to  a  question  involved  in  the  case  as 
made  by  the  issues  and  evidence  in  the  cause,  and  directed 
the  attention  of  the  jury,  properly,  to  a  question  of  fact  be- 
fore them  for  their  consideration. 

It  is  also  claimed  by  the  appellant  that  in  the  sixth  instruc- 
tion given  by  the  court,  the  court  assumed  the  existence  of  a 
fact  about  which  there  was  a  conflict  in  the  evidence,  and 
Vol.  120.— 10 
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that  it  is^  therefore,  erroneous ;  but  we  do  uot  so  uuderstaud 
the  instructiou.  It  is  true  that  appellee  testified  that  he  was 
to  be  paid  for  sawing  lumber  by  what  was  known  as  face 
measure,  while  the  appellant  testified  that  he  was  to  pay  the 
appellee  for  the  lumber  sawed  by  him  according  to  the  re- 
ports from  those  to  whom  he  sold ;  but  we  do  not  under- 
stand the  appellant  as  denying  that  the  lumber  was  to  be 
measured  according  to  the  face  measure,  whether  measured 
by  the  immediate  parties  to  the  contract  or  by  those  to  whom 
it  should  be  sold. 

Had  the  appellee  recovered  for  all  the  items  proven  on  the 
trial,  his  verdict  would  have  been  much  larger  than  that  re- 
covered. No  witness  attempted  to  give  the  condition  of  the 
accounts  between  the  parties,  except  the  appellee.  He  testi- 
fied that  after  the  labor  was  all  performed  he  and  the  appel- 
lant had  a  settlement,  in  which  it  was  ascertained  that  the 
appellant  owed  him  $441.43,  and  that  he  agreed  and  prom- 
ised on  several  occasions  to  pay  it.  The  appellant  did  not 
deny  this  statement,  and  the  jury  returned  their  verdict  for 
that  sum.  The  verdict  and  judgment  are  right  under  the 
evidence,  and  we  find  no  error  in  the  i-ecord. 

Judgment  affirmed. 

Bebkshibe,  J.,  took  no  part  in  the  decision  of  this  caase. 

Filed  Sept.  27, 1889. 
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No.  13,722. 

Patton  et  al.  v.  Cbeswell  et  al. 

Highway. — Change  of  Location, —  Vacation, — (hnsolidalum. — Petitioners  .Be- 
^tred.— A  proceeding  for  the  change  of  a  highway  is  properly  brought, 
under  section  5046,  B.  S.  1881,  merely  upon  the  petition  of  the  persons 
through  whose  lands  it  runs,  even  though  the  change  involves  the  va- 
cation of  the  highway  and  its  consolidation  with  another  running  upon 
a  different  line,  but  also  upon  the  petitioners'  lands,  which  latter  high- 
way it  is  asked  may  be  widened. 

Prom  the  Decatur  Cii-cuit  Court. 

/.  K,  Ewing  and  C  Ewing,  for  appellants. 
J-  2).  Miller  and  F.  E.  Gavin,  for  appellees. 

Mitchell,  J. — Patton  and  two  others  presented  their 
petition  to  the  board  of  commissioners  of  Decatur  county, 
in  which  they  represented  that  they  were  the  owners  of  cer- 
tain described  real  estate,  over  and  upon  which  there  was 
located  and  established  a  certain  highway  running  in  a  south- 
easterly direction,  the  location  of  which  they  were  desirous 
of  changing^  so  that  it  should  run  in  an  easterly  direction 
along  a  section  line,  in  a  manner  described  in  the,  petition. 
It  appeared  that  there  was  an  existing  highway  about  twenty 
feet  in  width,  which  had  been  established  by  continuous  use, 
over  the  petitioners'  lands,  over  and  along  the  line  upon  and 
to  which  the  highway  first  described  was  proposed  to  be 
changed,  which  existing  highway  it  was  proposed  to  alter  so 
as  to  make  it  thirty-five  feet  wide.  It  was  represented  that 
the  public  would  not  be  materially  injured  by  the  proposed 
change.  Viewers  were  duly  appointed,  who  reported  that 
in  their  opinion  the  proposed  change  would  not  result  in 
material  injury  to  the  public,  their  report  being  otherwise  in 
conformity  with  the  statute. 

There  was  a  remonstrance  presented  to  the  board,  in  which 
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various  grounds  of  objection  were  stated^  and  the  remon- 
strants also  moved  that  the  petition  and  proceedings  be  dis- 
missed, alleging  for  cause  that  the  board  of  commissioners 
had  no  jurisdiction,  because  the  petition  was  only  signed  by 
three,  instead  of  twelve,  freeholders.  It  is  sufficient  to  say 
the  board  of  commissioners  refused  to  dismiss  the  proceed- 
ings, and,  upon  hearing  the  evidence,  ordered  the  change  to 
be  made  as  prayed  for  in  the  petition.  In  the  circuit  court, 
to  which  the  proceedings  were  taken  by  appeal,  the  remon- 
strants renewed  their  motion  to  dismiss  the  petition,  while 
the  petitioners  moved  to  dismiss  the  appeal.  The  latter 
motion  was  overruled,  the  former  was  sustained,  and  the 
proceedings  dismissed.  The  propriety  of  these  several  rul- 
ings is  now  presented  on  this  appeal. 

The  proceedings  were  instituted  under  section  5046,  R.  S. 
1881,  which  provides^  in  substance,  that  any  person  or  per- 
sons through  whose  lands  any  public  highway  may  run,  may 
petition  the  board  of  commissioners  of  the  proper  county  to 
change  the  location  of  the  highway  on  their  own  land,  or  on 
the  lands  of  any  other  person  consenting  thereto. 

It  appears  that  due  notice  of  the  filing  of  the  petition  had 
been  given,  besides,  filing  a  remonstrance  waived  the  giving 
of  notice  so  far  as  the  remonstrants  were  concerned.  Heagy 
v.  Blacky  90  Ind.  534;  Green  v.  Elliott^  86  Ind.  53 ;  Adams 
V.  Harrington^  114  Ind.  66;  Gilbert  v.  Hall,  115  Ind.  549. 
There  was,  therefore,  no  defect  in  the  jurisdiction  over  the 
persons  of  the  remonstrants. 

It  is  contended,  however,  that  it  appears  upon  the  face  of 
the  petition  that  the  purpose  of  the  petitioners  was  not  to 
procure  a  highway  running  over  their  land  to  be  changed, 
within  the  meaning  of  sections  5046,  5047,  5048  and  5049, 
but  to  have  an  existing  highway  entirely  vacated,  and  an- 
other highway  then  existing  widened  from  twenty  to  thirty- 
five  feet.  Hence,  it  is  said,  in  order  to  its  validity,  the  pro- 
ceeding must  have  been  commenced  under  section  5015,  B. 
S.  1881,  which  requires  that  a  petition  to  locate,  vacate,  or 
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change  a  public  highway  must  be  signed  by  twelve  free- 
holders, six  of  whom  shall  reside  iu  the  immediate  neighbor- 
hood of  the  proposed  location,  vacation,  or  change. 

We  are  of  opinion,  however,  where  all  those  over  whose 
lands  a  highway  runs,  join  in  petitioning  for  a  change,  even 
though  it  appears  that  if  the  change  be  granted  it  will  re- 
sult in  vacating  the  highway  and  in  consolidating  it  with  an- 
other, as  it  were,  over  the  lands  of  the  petitioners,  the  sub- 
ject-matter is^  nevertheless,  within  the  jurisdiction  of  the 
board  of  commissioners. 

What  the  petitioners  asked  for  was  to  have  a  highway 
which  passed  diagonally  over  their  lands,  in  a  southeasterly 
direction,  until  it  intersected  a  highway  running  north  and 
south,  so  changed  as  to  run  directly  east,  from  a  point  de- 
scribed, on  a  section  line,  until  it  intersected  the  same  high- 
way at  a  point  a  quarter  of  a  mile  north  of  the  place  where 
it  was  intersected  by  the  highway  proposed  td  be  changed. 
This  necessarily  involved  the  vacation  of  that  portion  of  the 
highway  which  ran  in  a  southeasterly  direction,  and  it  also 
involved  the  relocation  of  the  highway,  and  the  widen- 
ing of  an  existing  highway,  upon  the  petitioners'  lands.  It 
does  not  follow,  so  long  as  all  that  was  to  be  done  was  on  the 
lands  of  the  petitioners,  that  the  board  had  no  jurisdiction 
over  the  subject-matter.  The  purpose  of  the  statute  is  to 
provide  a  convenient  and  inexpensive  method  for  effecting 
the  change  of  a  highway  on  the  lands  of  any  person  or  per- 
sons, so  long  as  those  changes  do  not  materially  injure  the 
public.  The  jurisdiction  of  the  board  over  the  subject  de- 
pends upon  whether  or  not  it  appears  from  the  petition  that 
the  proposed  change  affects  only  the  lands  of  those  who  join 
in  the  petition,  or  who  consent  thereto. 

As  is  said  in  Bowers  v.  Snyder,  88  Ind,  302,  "  The  change 
of  a  highway  necessarily  requires  the  vacation  of  a  portion 
of  the  highway  and  the  location  of  such  portion  upon  a  dif- 
ferent line,  and  in  this  sense  a  vacation  and  location  are  au- 
thorised in  the  same  proceeding. '^ 
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The  fact  that  there  was  a  highway  of  an  insufficient  width 
over  the  petitioners'  lands  at  the  point  to  which  they  desired 
to  have  the  change  made^  can  not  affect  the  jurisdiction  of 
the  court- over  the  subject-matter.  It  was  a  subject  within 
the  cognizance  of  the  board  of  commissioners,  under  the 
statute,  to  inquire  whether  or  not  the  petitioners  owiled  the 
lands  from  and  to  which  the  proposed  change  was  to  be  made, 
and  whether  or  not  the  public  would  be  materially  injured 
by  changing  the  road  from  the  line  upon  which  it  was  located 
80  as  to  have  it  run  to  the  same  north  and  south  road,  by 
widening  and  improving  another  road  which  ran  over,  the 
petitioners'  lands  a  quarter  of  a  mile  distant  at  the  most 
distant  point. 

The  court  erred  in  dismissing  the  petition.     We  need  not 
determine  the  other  questions  discussed. 

Judgment  reversed,  with  costs. 

Filed  Jane  4, 1889;  petition  for  a  rehearing  overraled  Sept  28, 1889. 


No.  18,802. 

Lyon  v.  Kee  et  al. 

Highway. — Road  DiatricU.— Township  Ihutee  May  Reduce  Number  ^f.—J^ 
pemtor.^Under  the  act  of  April  13th,  1885  (Acts  of  1885,  page  202),  a 
township  trastee  maj  reduce  the  namber  of  road  districts  in  his  town- 
ship, if  the  public  interests  will  be  thereby  subserved,  even  thoagh  by 
doing  so  a  duly  elected  supervisor  may  be  deprived  of  official  respoofli- 
bility. 

From  the  Porter  Circuit  Court. 
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J.  E.  Caas,  E.   D.   Orumpacker  and  P,  Orumpackerf  for 
appellant. 

W.  Johnston,  for  appellees. 

Olds,  J. — ^The  appellant  was  duly  elected  supervisor  of 
road  district  No.  2,  in  Pleasant  township^  Porter  county,  In- 
diana, at  the  April  election,  1886,  and  duly  qualified  as  such 
supervisor.  The  appellee^  William  Kee,  was  the  trustee  of 
said  Pleasant  township.  The  appellees  Wall  and  Anderson 
were  the  duly  elected  supervisors  of  road  districts  one  and 
three,  in  said  township.  The  complaint  charges  that  within 
a  short  time  after  the  election  of  appellant  as  supervisor,  the 
appellee  Kee,  as  trustee,  maliciously,  and  for  the  purpose  of 
depriving  appellant  of  his  office,  and  without  any  necessity 
therefor,  changed  the  road  districts  in  said  township  so  as  to 
abolish  said  road  district  No.  2,  and  added  a  portion  of  such 
district  to  district  No.  1,  and  the  other  portion  to  district 
No.  3,  and  alleges  that  the  appellees  Wall  and  Anderson 
were  threatening  to,  and  were  intending  and  about  to,  dis- 
charge the  duties  of  supervisor  in  the  respective  portions  of 
said  district. No.  2,  which  had  been  assigned  to  their  re- 
spective districts ;  and  a  restraining  order  is  asked  to  prevent 
them  from  discharging  the  duties  of  supervisor  within  the 
boundaries  of  said  original  district  No.  2. 

A  demurrer  was  filed  to  the  complaint  by  the  appellees, 
which  was  overruled,  but  no  complaint  is  made  of  this 
ruling. 

Appellee  Kee  filed  an  answer  in  three  paragraphs,  the  first 
a  general  denial.  The  second  alleges  that  he  was  the  duly 
elected,  qualified,  and  acting  trustee  of  said  Pleasant  town- 
ship, and  had  been  such  trustee  for  one  year ;  that  when  he 
first  entered  upon  his  duties  as  such  trustee,  he  found  said 
township  divided  into  seven  road  districts,  with  seven  super- 
visors, and  that  said  districts  had  been  so  arranged  and  re- 
mained in  that  way  for  more  than  two  years  last  past,  and 
the  township  had  not  been  redistricted  for  road  purposes  for 
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more  than  two  years  prior  thereto,  nor  had  there  been  any 
change  made  in  them  during  that  time ;  that  in  one  of  the 
districts  there  was  but  one  man  to  work  the  roads,  or  liable 
to  work  thereon ;  that  in  the  interest  of  said  township,  and 
in  the  interest  of  economy,  and  for  the  benefit  of  the  high- 
ways of  said  township,  he  deemed  it  necessary  to  divide 
and  redistrict  said  township  into  new  and  suitable  road  dis- 
tricts, and  acting  upon  what  he  deemed  necessary,  he  did,  on 
the  10th  day  of  April,  1886,  divide  said  township  into  road 
districts,  and  reduced  the  number  of  districts  to  five,  and 
made  a  plat  thereof,  and  filed  and  recorded  a  plat  of  the 
land  in  the  highway  records  belonging  to  said  township,  and 
caused  notice  thereof  to  be  served  on  plaintiff  and  all  other 
parties  interested,  a  copy  of  which  recorded  plat  is  filed  with 
the  paragraph  of  answer  and  made  a  part  of  the  same ;  and 
it  is  further  averred  that  in  such  change,  said  plaintiff's  road 
district  No.  2  was  divided  and  cut  up  and  assigned  to  other 
supervisors  duly  elected  and  qualified  as  such,  all  of  which 
was  done  to  subserve  the  interests  of  economy  and  the  pub- 
lic highways,  and  was  deemed  necessary  by  said  appellee,  and 
that  it  is  such  redistricting  and  none  other  of  which  plaintiff 
complains. 

The  third  paragraph  of  answer  alleges,  substantially,  the 
same  facts  as  the  second,  except  it  alleges  that  the  changes 
in  the  road  districts  were  made  on  petition  of  more  than  six 
householders  and  freeholders  of  the  township  residing  in  the 
immediate  vicinity  of  the  change. 

To  each  of  the  second  and  third  paragraphs  of  answer,  ap- 
pellant filed  a  demurrer,  which  was  overruled,  and  excep- 
tions taken.  The  case  was  put  at  issue  by  a  reply  in  denial, 
and  tried  by  the  court,  resulting  in  a  finding  and  judgment 
for  the  defendants,  the  appellees.  A  motion  for  a  new  trial 
by  the  appellant  waa  overruled,  and  exceptions  taken. 

The  errors  assigned  are  the  overruling  of  the  demurrers  to 
the  second  and  third  paragraphs  of  Kee's  answer,  and  the 
overruling  of  the  motion  for  a  new  trial. 
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The  act  approved  April  13th,  1885  (Acts  of  1885,  p.  202), 
aatborices  township  trustees  to  divide  the  township  into  road 
districts,  and  whenever  they  deem  it  necessary  to  make  any 
change  in  such  road  districts  that  may  subserve  public  in- 
terests. 

The  paragraphs  of  answer  show  the  changes  made  by  the 
the  trustee  in  the  road  district  to  be  such  as  in  his  discretion 
he  had  the  right  to  make,  and  the  demurrers  thereto  were 
properly  overruled. 

The  finding  of  the  court  is  sustained  by  the  evidence,  and 
the  court  did  not  err  in  overruling  the  motion  for  a  new  trial. 
There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  27, 1839. 
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No.  16,014. 

Hull  v.  The  State. 

Gboohai*  Law. — Ditturbing  Meeting, — **  Salvation  Army,** — One  irlio  enten 
a  room  where  a  collection  of  persons  known  as  the  "  Salvation  Army  " 
are  condncting  religious  services  according  to  their  accustomed  method, 
and,  with  his  hat  on  and  a  cigar  in  his  mouth,  persists  in  condnct- 
ing himself  in  an  offensive  manner,  and  so  diverts  attention  from  the 
senrioes  then  in  progress,  is  guilty  of  disturbing  a  meeting,  within  the 
meaning  of  section  1988,  B.  8.  1881. 

Samb. — Ir^ormaiion. — Deacriptive  Matter,~^Surplu9age, —  Varianee,  —  An  in- 
formation for  disturbing  a  religious  meeting  is  complete  without  an 
allegation  that  the  defendant's  conduct  was  to  the  disturbance  of  cer- 
tain named  persons,  and  as  the  latter  allegation  is  surplusage,  a  failure 
to  prove  that  all  the  persons  whose  names  are  given  were  disturbed,  is 
not  a  Tariance. 

From  the  Miami  Circuit  Court. 
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8,  D.  Carpenter  J  for  appellant. 

L.  7.  mohener^  Attorney  General^  sCnd  Jl  Hi  Gillett,  for 
the  State. 

MitchelIj,  J.-^Thc  appellant  was  found  guilty  of  having 
violated  the  provisions  of  section  1988^  R.  S.  1881,  by  dis- 
turbing a  collection  of  persons  known  ps  the  "  Salvation 
Army,"  wlio  were  met  together  for  religious  worship. 

It.  is  insisted  that  the  evidence  does  not  sustain  the  verdict. 

A  number  of  witnesses  testified  that  the  appellant  entered 
a  room  where  persons  adhering  to  the  above  named  society 
or  organization  were  assembled  for  the  purpose  of  conduct- 
ing religious  services  according  to  their  accustomed  method, 
with  a  cigar  in  his  mouth  and  witljout  removing  his  hat,  and 
that  he  persisted  in  conducting  himself  in  this  offensive  man- 
ner, after  he  had  been  courteously  requested  to  desist. 

The  evidence  tends  to  show  that  his  conduct  was  such  as 
to  divert  the  attention  of  the  audience  from  the  services  then 
in  progress  to  himself,  and  members  of  the  assembly  testi- 
fied that  they  were  disturbed  by  his  behavior.  There  was 
conflict  in  the  testimony,  but  it  is  manifest  that  the  jury  be- 
lieved that  which  tended  to  establish  the  foregoing  statement. 
Such  conduct  as  that  above  described  is  wholly  indefensible, 
and  was  well  calculated  to  disturb  an  assemblage  of  worship- 
pers.    McLain  v.  Matlock,  7  Ind.  525. 

It  makes  no  difference  that  the  method  of  worship  of  those 
assembled  was  singular  or  uncommon.  The  protection  of 
the  statute  is  extended  to  all,  irrespective  of  creed,  opinion, 
or  mode  of  worship. 

Pereons  who  meet  for  the  purpose  of  religious  worship,  by 
any  method  which  is  not  indecent  and  unlawful,  have  a  right 
to  do  so  without  being  molested  or  disturbed.  Whart.  Grim. 
Law,  section  1556a;  Gillett  Crim.  Law,  section  381. 

After  charging  that  the  appellant  unlawfully  molested  and 
disturbed  a  certain  collection  of  divers  inhabitants  of  the 
State,  who  were  met  together  for  religious  worship,  the  in- 
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formation  concludes  with  the  allegation  that  the  acts  and 
conduct  of  the  appellant  therein  described  were  to  the  dis- 
turbance of  certain  persons  named,  who  were  there  present 
at  the  meeting.  It  is  now  contended  that  there  is  a  fatal 
variance,  in  that  the  proof  fails  to  show  that  all  those  named 
were  disturbed.  The  point  is  not  well  taken.  It  is  settled 
that  where  an  indictment  or  information  contains  allegations 
descriptive  of  the  identity  of  that  which  is  legally  essential 
to  the  charge,  even  though  the  description  be  unnecessarily 
minute,  the  proof  must  agree  substantially  with  the  descrip* 
tioD.  Leuns  v.  State,  113  Ind.  59,  and  cases  cited  ;  1  Bishop 
Crim.  Proc,  section  485. 

Where  unnecessary  descriptive  matter  is  mingled  with 
matter  of  essential  description,  the  whole  must  be  proved  as 
laid,  but  '^  The  limit  of  the  doctrine  is,  that,  if  the  entire 
averment,  whereof  the  descriptive  matter  is  a  part,  is  sur- 
plusage, it  may  be  rejected,  and  the  descriptive  matter  falls 
with  it  and  need  not  be  proved.''  1  Bishop  Crim.  Proc,  sec- 
tion 487. 

The  information  in  the  present  case  was  complete  without 
the  allegation  that  the  appellant's  conduct  was  to  the  dis- 
turbance of  certain  persons  named;  and  within  the  rule  above 
stated,  since  the  matter  of  description  was  merely  surplusage, 
it  was  not  necessary  to  prove  it  as  laid.   There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

FUed  Sept.  27, 1889. 
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The  Harrisburg  Car  Manufactaring  Companj  v.  Sloan. 


No.  14,676. 

The  Habbisbubg  Cab  Manufagtubinq  Company  o. 

Sloan. 

Pabtubs. — Contract, — Allegation  of  Non-InleresL — Where  a  complaint  upon 
a  contract  alleges  that  one  whose  name  appears  therein,  but  who  did 
not  sign  the  writing,  has  no  interest  in  it,  such  person  is  not  a  necessarj 
party. 

Sale. —  WarraTOy.^^  Damages. — Tender. — In  an  action  for  a  breach  of  war- 
ranty it  is  not  necessary  to  tender  the  thing  bought  back  to  the  seller, 
but  the  buyer  may  retain  it  and  sue  for  damages. 

Same. — Trial  by  Jury, — An  action  for  damages  for  a  breach  of  warranty  is 
not  of  right  triable  by  the  court,  and  a  jury  may  be  called. 

EviDSNGE. — Letters  between  JParties, — AUomey  may  be  Compiled  to  IVoduee. — 
An  attorney  who  has  possession  of  a  letter  which  passed  between  liti- 
gants may  be  compelled  to  produce  it ;  and  if  it  is  relevant  to  the  con- 
troversy, it  is  competent  evidence. 

Same. — Contract  Coneeming  Different  Tranaaetum. — A  contract  concerning  a 
transaction  different  from  the  one  involved  in  a  pending  action  is  not 
competent  evidence. 

From  the  Marion  Circuit  Court. 

D.  Turpie,  W.  E.  Niblack  and  H.  D.  Pierce,  for  appellanC. 
H.  N.  Spaan,  for  appellee. 

Elliott,  C.  J. — The  complaint  sets  forth  a  contract  signed 
by  the  appellant  and  by  William  O.  Sloan  and  Samuel  C. 
Dawson.  In  the  introductory  part  of  the  contract  Jacob  N. 
Buser  is  named,  but  the  contract  was  not  signed  by  him,  and 
it  is  averred  that  he  has  no  interest  in  it.  As  the  contract 
was  not  executed  by  him,  and  as  the  complaint  affirmatively 
shows  that  he  has  no  interest  in  it,  he  was  not  a  necessary 
party  plaintiff. 

The  appellant's  counsel  are  in  error  in  assuming  that  the 
complaint  seeks  a  rescission  of  the  contract,  for  the  theory 
of  the  pleading  is  that  there  was  a  breach  of  warranty  with 
resulting  damages.     It  is  not  necessary  in  an  action  for  a 
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breach  of  warranty  to  tender  the  thing  bough t^  back  to  the 
seller.  In  such  a  case  the  buyer  may  retain  the  property 
and  maintain  an  action  for  damages.  Marsh  v.  LoWj  55 
Ind.  271 ;  Hoover  v.  Sidener,  98  Ind.  290.  If  the  complaint 
sought  a  rescission  of  the  contract,  a  very  diiFerent  ques- 
tion would  be  presented.  Fleetwood  v.  Dorsey  Machine  Co,y 
95  Ind.  491. 

An  action  for  damages  for  a  breach  of  warranty  is  not  of 
right  triable  by  the  courts  and  there  was  no  error  in  calling 
a  jury  to  try  this  cause. 

An  attorney  who  has  possession  of  a  letter  written  to  a 
defendant  by  a  plaintiff,  may  be  compelled  to  produce  it,  and 
when  produced  it  may  be  read  in  evidence. 

Letters  passing  between  litigants  and  relevant  to  the  con- 
troversy are  competent  instruments  of  evidence. 

A  contract  concerning  a  transaction  different  from  the  one 

involved  in  the  pending  action  is  not  a  competent  instru- 
ment of  evidence,  and  there  was  no  error  in  excluding  the 
written  contract  concerning  a  transaction  different  from  the 
one  out  of  which  this  controversy  arose. 
The  judgment  is  affirmed,  with  costs. 

Filed  Jane  20, 1889;  petition  for  a  rehearing  overmled  Sept  27, 1889. 
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ate  which  oonfem  the  right  of  exemption  also  prescrihes  the  manner 

io  which  the  debtor  may  avail  himself  of  it,  his  failure  to  do  so  at  the 

time  and  in  the  manner  prescribed  is  a  waiver  of  the  privilege. 

SiKiL — Manner  and  Time  of  Claiming  Exemplum, — Can  not  be  Made  After 
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Sale  of  Real  Estate.^ As  section  2670,  B.  H.  IS81,  provides  that  a  debtor 
who  has  ezecated  a  deed  of  assignment  for  the  benefit  of  his  credifeon 
mast  claim,  and  have  set  off  to  him,  at  the  time  of  the  appraisement  the 
property  which  he  desires  to  have  exempted,  he  can  not,  after  the  real 
estate  has  been  soidm  discharge  of  liens,  then  claim  an  exemption  out  of 
the  residue  of  the  proceeds  remaining  in  the  hands  of  the  commissioner. 

From  the  Monroe  Circuit  Court. 

J,  W.  Buskirky  H.  C.  Duncan  and  I.  C,  Batman,  for  ap- 
pellant. 

R.  A.  Fulk  and  R.  W.  Miers,   for  appellee. 

Mitchell,  J. — John  R.  Graves,  a  resident  householder 
of  the  State  of  Indiana,  executed  a  voluntary  assignment  of 
all  his  property,  for  the  benefit  of  all  of  his  creditors,  to  Will- 
iam S.  Pedigo.  His  property  cousiisted  of  real  and  personal 
estate,  the  total  value  of  the  personalty  jbeing  $206.90.  The 
personal  property  was  duly  appraised,  and  the  whole  of  it 
set  off  to  the  assignor  as  exempt  under  the  statute.  Subse- 
quently the  assignee  obtained  an  order  to  sell  the  real  estate 
in  order  to  discharge  liens  upon  it.  Hinkle  was  appointed 
a  commissioner  to  make  the  sale.  The  property  was  sold, 
and  afler  discharging  the  liens,  there  remained  in  the  com- 
missioner's'hands  the  sum  of  $860  of  the  proceeds  of  the 
sale,  which  amount  was  about  to  be  turned  over  to  the  as- 
signee to  be  applied  to  the  general  debts. 

The  assignor  made  an  application  to  the  court,  in  which 
the  matter  of  the  assignment  was  pending.  He  set  up  the 
foregoing,  among  other  facts,  and  asked  the  court  to  order 
the  commissioner  to  pay  over  to  him  the  sum  of  $393.10,  the 
remainder  of  the  $600  which  he  was  entitled  to  claim  as  ex- 
empt. The  assignor  alleges  in  his  application  that  he  re- 
served in  his  deed  of  assignment  "  money  and  property  of 
the  value  of  $600  as  exempt  from  execution,"  and  that  he 
has  received  nothing  in  that  respect  but  the  personal  property 
above  mentioned. 

The  court  sustained  a  demurrer  to  his  complaint  or  appli- 
cation, and  thus  the  question  is  presented  whether  or  not  the 
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appellant  is  entitled  to  claim  his  exemption  out  of  the  money 
which  came  into  the  hands  of  the  commissioner  as  stated 
above. 

When  a  failing  debtor  has  made  a  deed  of  voluntary  as- 
signmenty  which  has  been  duly  accepted  and  recorded,  he  has 
thereby  transferred  the  legal  title  to  all  of  his  property  to 
the  assignee  for  the  benefit  of  his  creditors,  subject,  however, 
to  his  right  to  an  exemption  to  be  obtained  in  the  manner 
pointed  out  by  the  statute. 

It  is  made  the  duty  of  the  appraisers  to  set  off  to  him 
''such  articles  of  personal  property,  or  so  much  of  the  real 
estate  mentioned  in  the  inventory  as  he  may  select,  so  that 
the  same  shall  not  exceed  six  hundred  dollars,''  and  to  specify 
what  articles  of  personal  property  and  the  value  thereof,  or 
what  part  of  the  real  estate,  and  its  value,  they  have  set 
apart  to  the  assignor.     Section  2670,  R.  S.  1881. 

The  remaining  property  transferred,  and  not  thus  selected 
and  set  off,  constitutes  a  trust  fund  or  estate  to  be  admin- 
istered under  the  statute  for  the  benefit  of  the  creditors,  and 
the  assignor  has  no  more  right,  title,  or  equity  in  it  than  in 
any  other  property  which  he  may  have  previously  sold  or 
conveyed,  except  to  have  the  residue  returned  to  him,  if  any 
remains  after  paying  the  debts. 

It  is  quite  true  that  the  rigor  of  the  common  law  which 
showed  little  favor  to  the  debtor,  or  his  family,  has  been 
ameliorated  by  modern  legislation,  which  has  mitigated  the 
consequences  of  ^'  men's  thoughtlessness  and  improvidence  " 
by  enacting  humane  exemption  laws,  and  while  considerations 
of  public  policy  and  humanity  demand  that  statutes  regulat- 
ing exemptions  should  be  liberally  construed  in  favor  of  the 
debtor,  it  must  nevertheless  be  remembered  that  the  right  to 
claim  property  as  exempt  must  be  asserted  at  the  time  and 
in  the  manner  provided  by  law.  When  the  statute  which 
confers  the  right,  also  prescribes  the  manner,  in  which  the 
debtor  may  avail  himself  of  it,  the  failure  to  assert  the  right 
at  the  time  and  in  the  manner  prescribed  will  be  deemed  a 
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waiver  of  the  privilege.  Boeaker  v.  Pickett,  81  Ind.  554,  and 
cases  cited  ;  Haas  v.  Shaw,  91  Ind.  384. 

As  we  have  seen,  the  statute  regulating  voluntary  assign- 
ments contains  specific  provisions  in  relation  to  the  time  and 
manner  of  selecting  and  setting  off  property  claimed  as  ex- 
empt by  the  failing  debtor.  It  provides  how  the  residue,  not 
set  off  in  the  manner  provided,  shall  be  disposed  of,  and  how 
the  proceeds  shall  be  distributed.  The  courts  have  no  power 
to  supplement  the  statute  by  what  would  in  effect  be  judicial 
legislation,  and  by  ordering  an  exemption  in  favor  of  the  as- 
signor in  a  manner  and  at  a  time  unknown  to  the  statute, 
require  the  money  belonging  to  the  creditors  to  be  paid 
to  the  assignor.  In  the  absence  of  a  statute,  there  would  be 
no  right  to  claim  exemption  out  of  property  specifically  con- 
veyed by  the  deed  of  assignment.  Burrill  Assignments,  sec- 
tion 96.  As  against  his  deed,  which  transfers  the  title  to  the 
property,  the  assignor  can  only  claim  the  right  of  exemption 
by  pursuing  the  method  prescribed  by  the  statute.  He  has 
a  right  to  claim  the  amount  out  of  real  estate  or  personal 
property,  or  both,  but  unless  prevented  from  doing  so,  with- 
out his  own  fault  or  neglect,  he  must  assert  his  right  in  the 
manner  and  at  the  time  prescribed  by  the  statute.  Section 
2670,  R.  S.  1881. 

In  case  personal  property  is  selected  which  is  not  equal  in 
value  to  the  amount  to  which  the  assignor  is  entitled,  real 
estate  may  be  selected  for  the  balance,  and  if  the  interest  to 
which  the  assignor  is  entitled  can  not  be  segregated  otherwise 
than  by  sale  of  the'  whole,  his  interest  in  the  fund  may  be 
preserved,  as  in  cases  of  sales  upon  execution,  or  in  a  man* 
ner  analogous  thereto.  Section  710,  R.  8. 1881.  There  was 
no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  16, 1889 ;  petition  for  a  rehearing  oYerraled  Sept  28, 1889. 
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Bebby  V.  The  Town  op  Mebom. 

Go0iB.^ildtofi  in  OircuU  QmrL — Recovery  cf  Less  than  Fifty  i>o0ar8.— Under 
the  Btatate  (section  5091,  B.  S.  1881),  the  plaintiff  in  an  action  in  the 
circuit  court  for  a  monej  demand  on  contract  is  liable  for  costs  if  he 
recovers  less  than  fifty  dollars,  ezclusive  of  costs,  unless  the  judgment 
is  reduced'  below  that  amount  by  set-off  or  counter-claim. 

From  the  Sullivan  Circuit  Court. 

W.  8.  Maphy  J.  T.  Beaslejf  and  A.  B.  WUliama,  for  ap- 
pellant. 
J.  (7.  Briggs,  for  appellee. 

Olds,  J. — This  is  an  action  brought  in  the  Sullivan  Cir- 
cuit Court  by  the  appellant  against  the  appellee  for  money 
expended  for  the  appellee,  and  for  work  and  labor  performed 
for  appellee  by  the  appellant,  at  the  special  instance  and  re- 
quest of  the  appellee,  alleging  the  value  of  the  services  at 
$40,  and  the  money  paid  to  be  $20.  The  cause  was  put  at 
issue  and  a  trial  had  resulting  in  a  finding  and  judgment  in 
favor  of  appellant  for  $17.50.  Motion  by  appellee  to  tax 
the  costs  to  appellant  sustained,  and  exceptions  taken.  The 
ruling  on  the  motion  to  tax  the  costs  is  the  only  question 
presented  in  the  case. 

The  statute  provides  that,  '^  In  actions  for  money  demands 
on  contract,  commenced  in  the  circuit  or  superior  courts,  if 
the  plaintifi^  recover  less  than  fifty  dollars,  exclusive  of 
costs,  he  shall  pay  costs,  unless  the  judgment  has  been  re- 
duced below  fifty  dollars  by  set-ofi^  or  counter-claim  pleaded 
and  proved  by  the  defendant.^'  Section  5091,  R.S.  188L 
There  was  neither  counter-claim  nor  set-off  pleaded  as  a 
defence. 

It  18  contended  that  the  third  paragraph  of  answer  sets  up 
Vol.  120.— 11 
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a  counter-claim^  but  in  this  we  think  counsel  are  in  error. 
The  third  paragraph  is  a  denial  of  any  request  or  authority 
to  pay  the  $20  alleged  to  have  been  paid  by  appellant  for 
appellee  at  the  request  of  appellee. 

The  motion  to  tax  the  costs  to  the  appellant  was  properly 
sustained.     There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Sept  28, 1889. 
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PtJRViANCBy  Administrator^  v.  Jones. 

PROMIBSOBT  Note. — OonstntcHw  Delivery. ^The  acts  of  the  maker  of  « 
promissory  note  which  the  law  will  constrae  as  a  delivery  must  be  sach 
88  to  evince  an  unmistakable  intention  to  give  the  note  effect  and  oper- 
ation according  to  its  terms,  and  to  relinquish  all  power  and  control 
over  it  in  favor  of  the  obligee. 

Samb. —  What  18  not  a  Delivery. — Upon  being  requested  by  his  creditor  to 
execute  a  mortgage  to  secure  a  debt,  the  debtor  refused  to  do  so,  stating 
that  he  had  signed  a  note  for  the  amount  and  left  it  in  a  bank  for  the 
creditor's  benefit.  Upon  the  death  of  the  debtor  the  note,  duly  signed, 
was  found  among  his  private  papers.  It  is  not  stated  in  the  special 
finding  that  the  note  was  actually  left  with  the  bank  at  any  time  for  the 
payee's  benefit,  or  that  it  ever  was  under  the  control  of  the  payee  or  of 
any  person  for  his  use. 

Heldf  that  a  delivery  is  not  shown. 

Samb. — Compelling  Delicery, — EgtoppeL — SlahUe  of  LimiUUiona. — Where  one 
is  induced  to  forego  his  purpose  to  secure  his  money  before  the  statute 
of  limitations  has  barred  his  claim,  by  the  tissurance  of  the  debtor  that 
a  note  has  been  signed  and  delivered  to  a  bank  for  his  benefit,  he  may, 
upon  the  death  of  the  debtor  with  the  note  still  in  his  possession,  be  en- 
titled to  compel  a  delivery,  or  to  require  it  to  be  treated,  in  an  eqail- 
able  suit,  as  having  been  delivered  as  represented. 

From  the  Huntington  Circuit  Court. 
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L  P.  mUigan  and  0.  W.  Whitelock,  for  appellant. 
'  /.  (7.  Branyauy  M,  L.  Spencer  y  W,  A.  Br  any  an  and  (7.  E. 
BarreUy  for  appellee. 

Mitchell^  J. — The  only  question  presented  on  this  ap- 
peal is,  whether  or  not  the  facts  found  support  the  conclusion 
that  a  certain  note  filed  by  John  D.  Jones  against  the  estate 
of  Joseph  W.  Purviance,  deceased,  had  been  duly  executed 
by  the  intestate  in  his  lifetime.  It  appears  that  the  in- 
testate received  $1,525.98  in  August,  1873,  as  the  proceeds 
of  the  sale  of  a  quantity  of  wheat  sold  by  him  belonging  to 
Jones,  who  was  his  son-in-law.  Purviance  requested  per- 
mission to  use  the  money  for  a  short  time.    Jones  consented. 

The  court  found,  as  a  fact,  that  about  the  year  1880,  or 
perhaps  prior  thereto,  Jones  requested  that  a  mortgage  be 
given  him  to  secure  the  money  which  had  been  thus  re- 
ceived and  used,  but  that  his  father-in-law  declined,  assign- 
ing as  a  reason  for  his  refusal  that  he  had  signed  a  note  for 
the  amount  and  left  it  in  the  bank  for  his  son-in-law's  benefit, 
so  that  the  latter  would  lose  nothing  in  case  of  his,  the  in- 
testate's, death.  The  latter  had,  in  fact,  filled  out  and  signed 
a  note  for  the  amount  received  for  the  wheat,  making  it  pay- 
able to  John  D.  Jones,  due  in  one  day,  and  bearing  date  Au- 
gust 26th,  1873.  Across  the  back  of  the  paper  there  was 
written  the  following:  '^This  note  is  explained  in  a  state- 
ment signed  by  me  and  filed."  The  intestate  was  president 
of  the  First  National  Bank  of  Huntington  at  the  time,  and 
continued  to  occupy  that  position  until  a  short  time  prior  to 
his  death,  which  occurred  in  November,  1885.  Jones  never 
called  at  the  bank  for  the  note,  which  was  found  with  the 
intestate's  private  papers  after  his  death. 

The  foregoing  constitutes  a  summary  of  the  facts  upon 
which  the  court  stated,  as  a  conclusion  of  law,  that  the  not^ 
had  been  duly  delivered. 

It  will  be  observed  that  beyond  the  declaration  of  the  in- 
testate, that  he  had  signed  a  note  and  left  it  in  the  bank  tar 
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the  plaintiff^s  benefit,  it  does  not  appear  that  it  ever  had 
been  so.  left,  or  that  it  had  ever  been  out  of  the  possession 
of  the  intestate,  or  under  the  control  of  the  plaintiff,  or  of 
any  one  else  for  his  use. 

That  an  instrument  is  not  complete  and  effectual  until  it 
has  been  delivered,  or  until  that  has  been  done  which  is 
legally  equivalent  to  a  delivery,  is  elementary.  An  actual 
or  constructive  delivery,  being  the  final  act  in  the  execution 
of  a  note,  is  as  essential  to  impart  validity  to  the  paper  as  is 
the  signature  of  the  maker.  Until  that  is  done  it  is  a  nullity. 
Soobey  v.  Walker j  114  Ind.  254;  1  Daniel  Neg.  Inst.,  section 
63,  et  seq.  The.  transaction  is  simple  enough  where  there 
has  been  an  actual  delivery,  but  it  is  not  always  easy  to 
determine  what  acts  constitute  a  delivery  by  construction 
of  law. 

While  it  is  not  indispensable  that  there  should  have  been 
an  actual,  manual  transfer  of  the  instrument  from  the 
maker  to  the  payee,  yet  to  constitute  a  delivery  it  must  ap- 
pear that  the  maker,  in  some  way,  evinced  an  intention  to 
make  it  an  enforceable  obligation  against  himself,  according 
to  its  terms,  by  surrendering  control  over  it,  and  intention- 
ally placing  it  under  the  power  of  the  payee,  or  of  some 
third  person  for  his  use.  The  acts  which  consummate  the 
delivery  of  a  promissory  note  are  not  essentially  different 
from  those  required  to  complete  the  execution  of  a  deed. 
Act  and  intention  are  the  two  elements  essential  to  the  de- 
livery of  a  deed,  which  is  ordinarily  effected  by  the  simple 
manual  transfer  of  possession  from  the  grantor  to  the  grantee 
with  the  intention  of  passing  the  title  and  relinquishing  all 
power  and  control  over  the  instrument  itself.  The  final  test 
is,  did  the  maker  do  such  acts  in  reference  to  the  deed,  or 
other  instrument,  as  evince  an  unmistakable  intention  to 
give  it  effect  and  operation,  according  to  its  terms,  and  to 
relinquish  all  power  and  control  over  it  in  favor  of  the  grantee 
or  obligee.  Weber  v.  Christen^  121  111.  91  (2  Am.  St.  Rep. 
68);  Stone  v.  French,  37  Kan.  145  (1  Am.  St.  Rep.  237). 
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All  that  appears  id  the  special  finding,  in  the  present  case, 
is  a  recital  of  a  merely  evidentiary  character,  to  the  effect 
that  the  intestate  refused,  when  requested,  to  execute  a 
mortgage  to  secure  the  debt,  and  assigned  as  a  reason  that 
he  had  signed  a  note  and  left  it  in  the  bank  for  the  plaintiff's 
benefit.  There  is  no  finding  that  the  note  had,. in  fact,  been 
left  with  the  bank  for  the  plaintiff's  benefit,  or  that  the  lat- 
ter in  any  way  changed  his  position  or  purpose  because  of 
the  declaration  made  to  him,  and  the  fact  that  the  note  was 
found  among  the  intestate's  private  papers,  with  a  memoran- 
dum upon  it,  indicates  that  it  never  was  out  of  his  posses- 
sion. The  only  facts  found  by  the  court  are,  that  the  note 
was  signed  by  the  intestate,  and  that  it  was  found  among  his 
private  papers  afler  his  death.  The  declarations  made,  by 
the  intestate,  and  set  out  in  the  special  finding,  are  nothing 
but  evidence.  If  it  had  been  found  as  a  fact  that  the  note 
had  actually  been  left  with  the  bank  for  the  plaintiff's  bene- 
fit, even  though  the  intestate  subsequently  withdrew  it,  the 
legal  conclusion  might  have  been  warranted  that  the  paper 
had  been  constructively  delivered.  As  we  have  seen,  there 
is  no  finding  of  that  character. 

There  is  nothing  in  the  facts  found  to  indicate  that  the 
intestate  ever  surrendered  control  of  the  note,  or  that  it  ever 
was  within  the  power  or  control  of*  the  plaintiff,  or  of  any 
person  for  his  use  or  benefit.  It  is  impossible,  therefore,  by 
any  facts  within  the  finding,  to  support  the  legal  conclusion 
that  the  note  was  delivered.  Woodford  v.  Dorwin,  3  Vt. 
82 ;  1  Parsons  Notes  and  Bills,  49. 

It  may  be  that  the  evidence  was  such  as  to  have  jus- 
tified a  finding  that  the  note  had  been  delivered  to  the 
bank  for  the  plaintiff's  benefit ;  but  the  fact  was  not  so 
found.  The  intestate,  having  received  the  plaintiff's  money, 
may  have  induced  him  to  forego  any  effort  to  enforce  collec- 
tion, upon  the  assurance  that  a  note  had  been  lefl  with  the 
bank,  for  the  amount  of  the  debt,  for  his  benefit.  If  the 
plaintiff  rested  upon  that  assurance  until  the  statute  of  lim- 
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itatf  0D8  had  barred  the  debt,  the  estate  may  now  be  estopped 
to  say  that  the  note  was  not  delivered,  as  against  one  who 
relied  upon  the  statement  and  who  would  now  suffer  actual 
pecuniary  loss  if  the  note,  actually  signed,  was  not  treated 
as  having  been  delivered  according  to  the  representation 
made  and  relied  upon. 

Where  money  has  been  advanced  on  the  faith  that  a  note 
has  been  delivered  to  a  third  person,  the  promisee  would  be 
entitled  to  compel  the  delivery  to  be  perfected.  So,  if  the 
plaintiff  was  induced  to  forego  his  purpose  to  secure  his 
money  before  the  statute  had  barred  his  claim,  by  the  assur- 
ance that  a  note  had  been  delivered  to  the  bank  for  his  ben- 
efit, he  may  be  entitled  to  compel  the  delivery  of  the  note, 
or  to  require  it  to  be  treated,  in  an  equitable  suit,  as  having 
been  delivered  to  the  bank  as  represented.  The  facts  found, 
however,  do  not  make  such  a  case. 

The  judgment  must,  therefore,  be  reversed,  with  costs,  and 
to  the  end  that  complete  justice  may  be  done  a  new  trial  is 
ordered. 

fQed  Jmai  26, 1889;  petition  for  a  rehearing  overmled  Sept  27, 1889. 


No.  13,908. 
MiDDLETON  ET  AL.  V.   TbE  StATE,  EX  BEL.  CiTY  OF 

Elkhart. 

GiTT  Glebe. — Bond. — Oondition  to  Account  for  MonejfB.-^Sectlon  3095,  R. 
8.  1881,  authorizes  the  bond  of  a  city  clerk  to  be  conditioned  for  the 
payment  of  all  moneys  received  by  him  according  to  law  and  the  oidi- 
nances  of  the  city. 

Same. — Oonvergion. — Sweties,^  Validity  of  Ordinanee.-^Ettoppd  to  Dm^. — ^In 
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an  action  upon  the  official  bond  of  a  city  clerk  to  recover  moneys  col- 
lected by  him  punuant  to  ordinances  of  the  city,  which  it  is  alleged  he 
failed  to  pay  over  and  converted  to  his  own  use,  in  violation  of  the 
condition  of  his  bond,  the  obligors  are  estopped  to  assert  that  the  ordi- 
nances under  which  the  clerk  received  the  moneys,  and  which  were  in 
existence  when  the  bond  was  executed,  are  void  for  the  reason  that  un- 
der the  statutes  prescribing  the  duties  of  city  officers  all  moneys  be- 
longing or  due  to  the  city  must  be  paid  to  its  treasurer. 

From  the  Elkhart  Circuit  Court. 

J.  M,  Varifleet  and  H.  G.  Dodgcy  for  appellants. 
P.  L.  Turner,  0.  T.  Chamberlain,  J.  H.  Baker,  F.  E.  Ba- 
her  and  J.  H.  Defrees,  Jr.,  for  appellee. 

Coffey^  J. — William  D.  Middleton,  one  of  the  appel- 
lants, was  duly  elected  city  clerk  for  the  city  of  Elkhart, 
and  execated  his  official  bond  to  the  State  of  Indiana  in  the 
penal  sum  of  three  thousand  dollars,  with  the  other  appel- 
lants as  his  sureties.  The  condition  of  the  bond  is,  that  if 
the  said  William  D.  Middleton  shall  faithfully  perform  the 
duties  of  the  said  office,  and  pay  to*  the  person  or  persons 
entitled  thereto  all  moneys  received  by  him  according  to 
law  and  the  ordinances  of  said  city,  then  this  bond  shall  be 
^oid,  otherwise  it  shall  remain  in  full  force  and  effect. 

At  the  time  of  the  election  of  said  Middleton  as  city  clerk, 
and  at  the  time  of  the  execution  of  said  bond,  there  was  an 
ordinance  of  said  city  in  force  which  authorized  saloon 
keepers  to  pay  to  the  city  clerk  the  money  due  for  city 
licenses  authorizing  them  to  retail  intoxicating  liquors  in  the 
city  of  Elkhart.  There  was  also  an  ordinance  in  force  re- 
quiring peddlers  to  pay  to  the  city  clerk  a  given  sum  of 
money  for  license  to  vend  goods  in  said  city. 

It  is  averred  in  the  complaint,  as  a  breach  of  said  bond, 
that  said  Middleton  received  the  sum  of  one  thousand  five 
hundred  dollars  of  the  moneys  and  property  of  said  city  of 
£lkbart,  said  moneys  having  been  received  by  the  said 
William  D.  Middleton  to  and  for  the  use  of  said  city  by 
▼trtae  of  his  office  as  such  clerk,  under  and  pursuant  to  the 
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statutes  of  the  State  of  Indiana,  and  under  and  pursuant  to 
the  ordinance  of  said  city  of  Elkhart  which  had  theretofore 
been  duly  enacted  by  the  common  council  of  said  city,  au* 
thorizing  and  empowering  said  clerk  to  accept  and  receive 
said  money  for  and  on  behalf  of  said  city  of  Elkhart ;  that 
said  William  D.  Middleton  hath  made  breach  of  the  condi- 
tions of  said  bond  in  the  following  particulars,  that  is  to  say, 
that  the  said  William  D.  Middleton  hath  at  divers  times  to 
the  plaintiff  unknown,  between  the  24th  day  of  September, 
1884,  and  the  1st  day  of  December,  1885,  wrongfully  con- 
verted all  of  said  moneys,  to  wit,  thiB  sum  of  fifteen  hundred 
dollars  so  accepted  and  received  by  him  for  the  use  of  the 
said  city  of  Elkhart,  to  his  own  use  and  behoof,  and  he  hath 
failed,  neglected,  and  refused  to  account  for  and  pay  over 
the  said  moneys,  or  any  part  thereof,  so  accepted  and  received 
by  him  for  the  use  of  said  city  to  the  person  and  persons  en- 
titled to  receive  the  same,  but  so  to  do  hath  wholly  refused, 
though  thereunto  often  requested  by  the  person  and  persons 
lawfully  entitled  to  receive  the  same. 

A  demurrer  to  this  complaint  for  want  of  sufficient  facts 
to  constitute  a  cause  of  action  was  overruled  by  the  court, 
and  the  appellants  excepted. 

A  trial  resulted  in  a  judgment -against  the  appellants,  and 
upon  appeal  to  this  court  they  assign  as  error  that  the  circuit 
court  erred  in  overruling  the  demurrer  to  the  complaint. 

It  is  contended  on  the  part  of  the  appellants  that  all  money 
belonging  to,  or  due  to,  a  city,  must  be  paid  to  the  city  treas- 
urer, under  the  statutes  prescribing  the  duties  of  city  officers, 
and  that  the  common  council  of  a  city  has  no  power  to  au- 
thorize any  other  person  to  receive  it,  and  that  an  ordinance 
which  authorizes  the  city  clerk  to  receive  money  due  to  the 
city  is  void.  On  the  other  hand,  it  is  contended  by  the  ap- 
pellee, that  as  the  bond  in  suit  expressly  requires  the  city 
clerk  to  account  for  and  pay  over  all  money  that  may  come 
into  his  hands  by  virtue  of  any  city  ordinance,  and  inas- 
much as  he  did  receive  the  money  for  the  recovery  of  which 
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this  sait  is  prosecated,  by  virtue  of  the  city  ordinances  of  the 
city  of  Elkhart^  that  it  ought  to  be  held  that  he  and  his 
bondsmen  are  estopped  from  denying  the  validity  of  the 'Or- 
dinances under  which  the  money  was  received. 

Section  3095^  K.  S.  1881^  in  force  at  the  time  of  the  ex- 
ecution of  the  bond  in  suit,  provides  that  the  mayor^  each 
member  of  the  common  council,  city  clerk,  assessor,  civil 
engineer,  street  commissioner,  marshal,  city  attorney,  and 
treasurer  shall  each,  before  entering  upon  the  duties  of  his 
office,  take  and  subscribe  an  oath  *  *  *  *  to  support  the 
Constitution  of  the  United  States,  and  the  Constitution  of 
the  State  of  Indiana,  and  to  faithfully  and  honestly  discharge 
the  duties  of  his  office.     ^    ^   *^    And  each  of  said  officers, 
except  members  of  the  common  council,  shall,  in  like  man- 
ner, execute  a  bond  with  approved  security,  payable  to  the 
State  of  Indiana,  in  such  penal  sum  as  the  common  council 
shall,  by  resolution  or  ordinance,  order  and  direct,  condi- 
tioned for  the  faithful  performance  of  the  duties  of  his  of- 
fice, and  the  payment  of  all  moneys  received  by  him  accord- 
ing to  law  and   the  ordinances   of  such   city:     Provided^ 
however,  that  in  no  case  shall  the  mayor's  bond  be  fixed  at  a 
less  sum  than  three  thousand  dollars,  nor  shall  the  treasurer's 
bond  be  fixed  at  a  less  sum  than  double  the  amount  of  the 
estimated  tax  duplicate  of  the  current  year. 

It  will  thus  be  seen  that  the  bond  in  suit  comes  within  the 
letter  of  the  statute.  It  is  claimed,  however,  that  the  statute 
should  be  limited,  by  construction,  to  such  officers  only  as 
mav  under  the  statutes  of  the  State  collect  or  receive  the 
money  belonging  to  the  city.  Conceding  this  to  be  true,  still 
we  do  not  think  a  condition  in  the  bond  requiring  the  city 
clerk  to  pay  over  such  money  as  might  come  into  his  hands 
by  virtue  of  the  ordinances  of  the  city  would  be  void. 

In  the  case  of  Inhabitants  v.  Forrest,  1  Pennington  (Nl  J.), 
107,  a  constable  executed  his  official  bond  containing  condi- 
tions not  required  by  the  statute  upon  the  subject.  In  an- 
swer to  the  argument  of  counsel  to  the  efiect  that  such  con- 
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ditioDS  were  void^  Kirkpatbick,  C.  J.,  said :  ''  Ist.  As  to  the 
latter  of  the  causes,  to.  wit,  that  the  ooiiditioii  of  the  bond  is 
more  extensive  than  the  act  requires,  it  does  not  appear  to 
me  to  have  much  weight.  It  may  be  considered  as  a  bond 
merely  voluntary,  to  secure  to  the  township,  the  faithful  dis- 
charge of  this  office.  And  surely  there  can  be  nothing  in  this, 
contrary  to  law,  to  reason,  or  sound  policy.  I  apprehend, 
some  confusion  has  arisen  from  likening  this  to  certain  other 
official  bonds,  such  as  bail  bonds  and  others,  where  the  con- 
dition is  expressly  prescribed  by  law,  i^nd  all  others  declared 
to  be  void.  But  that  is  not  the  case  here.  There  is  no  such 
prohibitory  or  nullifying  clause  in  the  act.  It  is  a  voluntary 
bond  for  a  lawful  purpose,  for  securing  the  performance  of  an 
important  and  necessary  office ;  and,  as  such,  I  think  it  caa 
not  be  impugned  in  the  law.'^ 

But  we  do  not  think  we  are  required  to  limit  the  act  in 
question  by  the  construction  contended  for  by  the  appellants. 
There  is  nothing  in  the  language  used  by  which  such  an  in- 
tention can  be  inferred,  and  we  know  of  no  valid  reason  why 
the  act  should  be  thus  limited.  We  are  not  only  of  the  opin- 
ion that  the  bond,  as  executed,  was  authorized  by  the  statute, 
and  is  valid  in  all  its  conditions,  but  we  think  the  appellants 
are  estopped  from  denying  the  validity  of  the  ordinances  un- 
der which  the  money  is  alleged  to  have  been  received.  Cbni- 
montoealth  v.  Wolbert^  6  Binney,  292;  Poafmaster-Oeneral  v. 
Riee,  Gilpin,  554;  Mayor,  etc,  v.  Harrison,  30  N.  J.  73. 

In  the  case  last  cited,  the  common  council  of  the  citv  of 
Hoboken,  without  any  legal  authority,  created  the  office  of 
collector  of  assessments  for  street  improvements,  and  ap- 
pointed Harrison  as  such  collector,  who  executed  his  official 
bond,  as  such,  with  the  appellants  as  sureties.  He  collected 
a  large  amount  of  money  as  such  collector,  for  which  he 
failed  to  account,  and  his  sureties  sought  to  defend  an  action 
on  his  bond  upon  the  ground  that  the  act  of  the  common 
council  in  creating  the  office  and  in  appointing  Harrison  was 
ultra  vires  and  void.     The  court  held  that  the  common  coan- 
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eil  bad  no  power  to  create  such  an  office^  but  held,  also,  that 
HarrifiOD  and  his  sureties  were  estopped  from  denying  the 
validity  of  the  ordinance  creating  the  office  and  requiring 
him  to  collect  the  money.  The  Chief  Justice,  in  discussing 
the  objection  urged  against  the  validity  of  the  ordinance  cre- 
ating the  office,  and  the  bond  given  pursuant  to  its  terms, 
said  :  '^  By  the  condition  of  this  bond  it  is  recited,  that  whereas 
the  said  William  B.  Harrison  has  been  duly  appointed  by 
the  mayor  and  common  council  of  the  city  of  Hoboken  as 
eoUeetor  ofnaaesarfientafor  street  improvements,  that  if  he  should 
well  and  truly  pay  to  the  treasurer  of  said  city  all  money 
which  he  might  collect  or  receive  as  such  collector,  etc.  By 
this  condition,  the  sureties  have  admitted  that  his  election  was 
by  the  mayor  and  common  council,  and  agreed  to  be  sure- 
ties for  the  payment  of  all  moneys  which  by  virtue  of  the 
appointment,  thus  made,  he  might  receive.  They  are  estopped 
from  denying  that  Harrison  was  de  facto  a  collector  of  asseaa- 
ments  for  street  improvements.  Their  liability  to  pay  over 
what  he  has  collected  is  co-extensive  with  his.  In  a  suit  for 
moneys  collected  by  him  as  such,  neither  the  officer  de  facto 
nor  his  sureties  may  setup  the  invalidity  of  his  appointment 
in  bar  of  the  action.  *  *  *  It  would  seem  to  be  eminently 
impolitic  to  permit  the  parties  to  such  a  bond  to  escape  its 
obligations  by  contradicting  the  recitals  of  the  bond,  and  thus 
retain  from  the  public  authorities  the  taxes  received  by  an 
officer  defojcUiP 

In  this  case,  the  ordinances  under  which  the  principal  re- 
ceived the  money  now  sought  to  be  recovered  were  in  ex- 
istence at  the  time  the  bond  in  suit  was  executed.  His  sureties 
undertook,  voluntarily,  that  he  should  account  for  all  moneys 
collected  under  such  ordinances,  and  we  know  of  no  valid 
reason  why  they  should  not  live  up  to  that  agreement.  By 
this  undertaking  they  enabled  the  principal  to  obtain  the 
possession  of  the  money,  and  we  do  not  think  they  should 
be  permitted  to  say  now  that  he  received  it  without  authority. 

The  demurrer  to  the  complaint  is  joint,  on  behalf  of  the 
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principal  and  sureties,  so  that  if  it  states  a  good  cause  of  ac- 
tion against  the  principal  the  court  could  do  no  less  than 
overrule  it.  The  sureties  could  make  no  defence  which  the 
principal  could  not  make.  Section  6534,  B.  8.  1881.  But 
we  think  it  states  a  good  cause  of  action  against  all  the  de- 
fendants, and  that  the  court  did  not  err  in  overruling  a  de- 
murrer thereto. 

Judgment  affirmed. 

Filed  Sept.  2S,  1880. 


No.  14,854. 
FOBHEB  ET  AL.  V.  GuiLLIAMS,  EXECUTOB. 

Widow.— irifl.—£fec««m. — Statutory  Requirements, — ^Where  a  widow  dies 
within  a  year  after  the  death  of  her  husband,  without  having  made  an 
election  in  writing,  signed,  acknowledged,  and  filed  with  the  clerk  as 
provided  by  the  statute  (Elliott's  Suppl.,  section  428),  as  to  whether  she 
would  take  under  her  late  husband's  will  or  under  the  law,  she  Will  be 
deemed  to  have  taken  under  the  will,  notwithstanding  the  fact  that  she, 
being  ignorant  of  the  statutory  requirement,  had  in  fact  determined  to 
take  under  the  law,  and  in  pursuance  of  that  determination  had  taken 
actual  possession  of  one-third  of  the  land  left  by  her  husband. 

Same. — Right  to  Elect  is  Penomd.— Death  before  Eleetixm.— The  right  to  elect 
is  strictly  personal  and  can  be  exercised  only  by  the  widow,  and  if  she 
dies  before  the  time  for  election  has  expired,  the  right  expires  with  her, 
in  the  absence  of  a  statute  authorizing  its  exercise  afterwards  by  her 
heirs  or  representatives. 

From  the  Putnam  Circuit  Court. 

T.  E.  Ballard  and  E.  E.  Ballard^  for  appellants. 

t/1  J.  Smiley^  W,  O,  Neff  and  J.  L,  Myers,  for  appellee. 

Mitchell,  J. — John  Fosher,  who  died  testate  on  the  8th 
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day  of  April,  1888,  devised  his  real  and  personal  estate  to  his 
widow,  who  was  his  childless  second  wife,  for  life,  and  provided 
that  at  her  death  the  property  should  be  distributed  among 
certain  of  his  children  by  a  former  marriage.  The  widow  died 
in  November,  1888,  less  than  a  year  after  her  husband's 
death,  and  the  executor  of  the  last  will  and  testament  peti- 
tioned the  court  for  an  order  to  sell  all  the  real  estate,  alleg- 
ing that  it  was  necessary  to  sell  it,  in  order  to  make  assets  to 
pay  debts  and  legacies.  The  heirs  resisted  the  application 
to  sell,  so  far  as  it  applied  to  one-third  of  the  land,  and 
alleged  that  the  widow  rejected  the  provision  made  for  her 
by  the  will,  and  elected  to  take  the  one-third  in  fee  under  the 
hw.  They  claimed  that  at  her  death  the  one-third  which 
she  took  as  widow,  descended  to  them  in  fee  simple,  free 
from  the  debts  of  their  father,  according  to  the  construction 
placed  upon  sections  2483  and  2487,  R.  S.  1881 ;  Caywood 
V.  Medskery  84  Ind.  520;  Bryan  v.  Uland,  101  Ind.  477. 
The  validity  of  their  contention  depends  upon  whether  the 
widow  took  under  the  will  or  under  the  statute.  It  is  al- 
leged that  after  the  testator's  death  the  widow  renounced  the 
will,  so  far  as  it  made  provision  for  her,  and  elected  to  take 
under  the  law,  and  that  by  agreement  with  the  other  heirs 
she  took  possession  of  a  portion  of  the  real  estate  equiva- 
lent to  one-third  in  value,  which  was  by  mutual  agreement 
set  off  to  her,  but  that  she  never  made  any  written  election 
as  required  by  statute,  for  the  reason  that  she  had  no  knowl- 
edge or  information  that  any  such  election  was  necessary. 

Section  41  of  an  act  entitled  "An  act  regulating  descents 
and  the  apportionment  of  estates,'' as  amended  by  an  act  ap- 
proved April  13th,  1885,  reads  as  follows :  "  If  lands  be  de- 
vised to  a  woman,  or  a  pecuniary  or  other  provision  be  made 
for  her  by  the  will  of  her  late  husband,  in  lieaof  her  right 
to  lands  of  her  husband,  she  shall  take  under  the  will  of  her 
said  husband,  unless  she  shall  make  her  election  whether  she 
will  take  the  lands  so  devised,  or  the  provision  so  made,  or 
whether  she  will  retain  the  right  to  one-third  of  the  land  of 
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her  late  hasband ;  but  she  shall  not  be  entitled  to  both  un- 
less it  plainly  appear  by  the  will  to  have  been  the  intention 
of  the  testator  that  she  should  have  such  lands^  or  pecuniary 
or  other  provision  thus  devised  or  bequeathed  in  addition  to 
her  rights  in  the  lands  of  her  husband.  Such  election  shall 
be  in  writings  signed  by  such  woman  and  acknowledged  be- 
fore some  officer  authorized  to  take  the  acknowledgment  of 
deeds,  and  shall  be  made  within  one  year  atler  said  will  has 
been  admitted  to  probate  in  this  State^  and  be  filed  and  re- 
corded in  the  office  of  the  clerk  of  the  circuit  court  in  which 
such  will  is  probated.''     Elliott's  Suppl.,  section  428. 

It  is  conceded  that  the  widow  did  not  make  an  election  in 
accordance  with  the  above  statute,  but  it  is  insisted  that  be- 
cause she  made  an  election,  in  fact,  by  taking  actual  posses- 
sion of  one-third  of  the  land,  her  election  became  as  effect- 
ual as  if  made  according  to  the  provisions  of  the  statute. 
This  result  is  said  to  follow,  from  the  fact  that  she  did  not 
know,  and  was  not  informed,  that  a  written  election  was 
necessary.     This  position  is  not  maintainable. 

According  to  the  imperative  language  of  the  above  stat- 
ute, if  there  be  a  will  in  which  lands  are  devised  to  a  widow 
'^  she  shall  take  under  the  will,  unless  she  shall  make  her 
election  "  in  the  manner  therein  prescribed  within  one  year. 
The  right  of  a  wife  to  take  an  interest  in  the  real  estate  of 
which  her  husband  died  seized  is  a  statutory  right,  and  where 
provision  is  made  for  her  by  the  will  of  her  husband,  her 
right  to  take  under  the  law  depends  upon  conditions  prece- 
dent, to  be  performed  by  her  within  one  year.  Those  con- 
ditions are  minutely  set  forth  in  the  statute  above  set  out, 
which  forms  part  of  the  law  regulating  the  descent  and  ap- 
portionment of  estates.  The  renunciation  of  the  will  and 
the  election, to  take  under  the  statute  must  be  made  in  sub- 
stantial compliance  with  the  statute  which  confers  the  right. 
In  all  cases  where  there  is  a  will  the  widow  is  oonclusiyely 
bound  by  it,  unless  she  renounces  its  provisions  and  elects 
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in  the  manner  pointed  obt  in  the  statute.     Stephens  v.  Gibbs, 
14  Fla.  331 ;   Waterbury  v.  Netherlands  6  Heisk.  512. 

The  case  in  hearing  is^  in  all  respects,  parallel  with  Cbtiv 
drey  v.  Hitchcock^  103  111.  262.  In  that  case  a  widow  had 
accepted  an  award  set  off  to  her  by  appraisers,  and  it  was 
afterwards  claimed  that  she  had  thereby  renonnced  the  pro- 
visions of  the  will  and  elected  to  take  under  the  law.  The 
court,  remarking  upon  a  statute  in  all  essential  rest)ects  sim- 
ilar to  that  which  controls  the  present  case,  said :  *^  Here  is 
a  complete  mode  pointed  out  by  the  statute,  under  which  a 
widow  may  renounce  the  provisions  of  a  will,  and  if  she 
&ils  to  pursue  the  course  pointed  out  by  the  statute  within 
one  year  from  the  date  letters  testamentary  are  issued,  she  is, 
by  the  express  terms  of  the  statute,  deemed  to  have  elected 
to  take  under  the  will.'* 

As  was  well  remarked  in  Price  v.  Woodfordy  43  Mo.  247 : 
^*  The  right  of  election  is  a  statutory  privilege,  conferring 
new  and  important  benefits,  and  outside  of  the  statute  has  no 
existence.  It  must,  therefore,  be  exercised  in  substantial 
compliance  with  it.''  Ewing  v.  Ewing,  44  Mo.  23  ;  Dough- 
erty V.  BameSy  64  Mo.  159. 

The  right  to  elect  is  strictly  personal,  which  can  be  exer- 
cised by  the  widow  alone,  and  although  she  die  before  the 
time  for  election  has  expired,  in  the  absence  of  a  statute  au- 
thorizing it  to  be  made  afterwards  by  her  heirs  or  representa- 
tives, the  right  of  election  expires  with  her.  Woerner  Law 
of  Admin.  270. 

If,  through  any  fraud  or  contrivance  of  those  interested 
in  the  estate,  the  widow  was  prevented  from  making  an  elec- 
tion, a  court  of  equity  might  find  means  of  affording  relief 
against  those  who  perpetrated  the  fraud.  There  is,  however, 
no  question  of  fraud  involved  in  the  present  case,  and  we 
therefore  decide  nothing  upon  that  subject. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  28.   18S9. 
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No.  14,891. 

Eennegab  V.  The  State. 

Cbiminai*  Law. — Trial  upon  Ir^ormation. — Qrand  Jury,  SeuUms  iif» — ^The  cir- 
cuit or  criminal  courts  are  not  bound  to  call  a  grand  jury  for  each  term 
of  court  or  for  any  particular  time  in  a  term,  so  that,  under  section 
1679,  R.'S.  1881,  a  person  who  has  been  arrested  in  vacation  for  any  of- 
fence, except  treason  and  murder,  and  recognized  to  appear  at  the  suc- 
ceeding term  of  court,  may  be  prosecuted  upon  affidavit  and  information 
if  no  session  of  a  grand  jury  has  intervened. 

Same. — Reetiving  Stolen  Goods. — Amendment  of  AffidaviL — Whei«  a  defend- 
ant is  charged  before  a  justice  of  the  peace  with  the  offence  of  receiving 
stolen  goods,  and  is  recognized  to  appear  in  the  circuit  court  to  answer 
the  charge,  the  State  may  there  file  an  amended  affidavit  and  an  infor- 
mation thereon  in  which  the  accused  is  charged  in  separate  counts  with 
receiving  stolen  goods  and  with  the  larceny  of  the  same  goods. 

Bame. —  Verdict. — Harmless  Defect. — Judgment. — Where  a  verdict  is  defective 
in  a  particular  harmless  to  the  defendant,  a  judgment  which  follows  the 
verdict  is  not  void,  and  sentence  thereon  may  be  pronounced. 

Same. — Election  by  State. — Where  a  defendant  is  charged  in  separate 
counts  with  receiving  stolen  goods  and  with  the  larceny  of  the  same 
goods,  a  refusal  to  require  the  State  to  elect  upon  which  count  it  will 
try  the  defendant  is  not  erroneous. 

Same. — Juror. — Previously  Expressed  Opinion. — New  Trial. — ^To  entitle  a  de- 
fendant to  a  new  trial  on  account  of  a  previously  expressed  opinion  by 
a  juror,  he  must  show  affirmatively  that  at  the  time  he  accepted  such 
person  as  a  juror  he  was  ignorant  of  the  facts  disqualifying  hira. 

From  the  Starke  Circuit  Court. 

H.  R.  Robbins  and  8.  J.  Peelle,  for  appellant. 

Jr.  T.  Michener,  Attorney  General,  H.  A.  I^eis,  Prosecuting 
Attorney,  J.  H.  Gilletty  O.  W.  Beeman  and  J.  G.  Fletcher^  for 
the  State. 

Olds,  J. — The  appellant  was  convicted  of  receiving  stolen 
goods,  knowing  the  same  had  been  stolen.  The  prosecution 
was  commenced  before  a  justice  of  the  peace,  and  the  pre- 
liminary examination  was  held  before  the  justice  on  the  2d 
day  of  March,  1889,  and  the  defendant  was  recognized  to 
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appear  at  the  March  term,  1889,  of  the  Starke  Circuit  Court, 
which  commenced  on  the  9th  day  of  March,  1889. 

During  the  March  term,  1889,  of  said  court,  the  prosecut- 
ing attorney  by.  leave  of  court  filed  an  amended  a£Bdavit  and 
information.  There  were  two  counts  in  each,  one  count  in 
each  charging  the  crime  of  receiving  stolen  goods,  and  the 
other  charging  grand  larceny.  There  was  a  plea  in  abate- 
ment filed  by  the  defendant,  which  presents  the  question  of 
the  right  of  the  State  to  prosecute  a  charge  of  felony  where, 
as  in  this  case,  the  prosecution  has  been  commenced  in  vaca- 
tion and  the  defendant  recognized  to  appear  at  the  succeed- 
ing term  of  court,  and.no  grand  jury  having  been  empanelled 
at  such  term  prior  to  putting  the  defendants^upon  trial. 

It  is  contended  that  the  statute  requires  the  empanelling 
of  a  grand  jury  at  each  term  of  the  circuit  court,  and  that  a 
person  arrested  in  vacation  and  recognized  to  appear  at  a 
succeeding  term  of  court,  can  only  be  prosecuted  by  a  sub- 
mission of  the  charge  to  the  grand  jury  and  the  finding  of 
an  indictment. 

Section  1387,  R.  S.  1881,  requiring  the  clerk  to  draw  the 
names  of  six  competent  persons,  who  shall  be  summoned  as 
the  grand  jury  for  the  ensuing  term,  and  providing  for  the 
clerk  issuing  a  venire  therefor,  as  the  court  or  judge  in  va- 
cation may  direct,  does  not  require  that  the  grand  jury  shall 
be  summoned  for  any  particular  time  in  the  term.  The  court 
in  term,  or  the  judge  in  vacation,  can  order  them  summoned 
to  appear  on  any  particular  day  of  the  term  which  he  deems 

proper. 

Section  1679,  R.  S.  1881,  provides  that  "All  public  offences, 
except  treason  and  murder,  may  be  prosecuted  in  the  circuit 
and  criminal  courts  by  information  based  upon  affidavit  in 
the  following  cases: 

^* First.  Whenever  any  person  is  in  custody,  or  on  bail,  on 
a  charge  of  felony  or  misdemeanor,  except  treason  and  murder. 
Vol.  120.— 12 
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and  the  court  is  id  session,  and  the  grand  jury  is  not  in  ses- 
sion or  has  been  discharged/' 

This  clearly  contemplates  that  the  court  may  be  in  session 
and  the  grand  jury  not  in  session  at  a  time  other  than  after 
the  grand  jury  has  been  discharged,  and  at  such  time  a  pros- 
ecution may  be  by  information,  and  if  these  sections  which 
have  been  referred  to  by  counsel  were  the  only  statutory  pro- 
visions upon  the  subject,  this  cause  was  properly  prosecuted 
on  affidavit  and  information,  and  the  ruling  of  the  court 
in  sustaining  the  demurrer  to  the  plea  in  abatement  was 
proper.  But  there  is  another  statute,  approved  March  10th, 
1873  (2  R.  S.  1876,  p.  418),  which  leaves  the  calling  of  a 
grand  jury  to  the  discretion  of  the  court,  providing  it  shall 
be  convened  twice  in  every  year.  This  statute  is  consistent 
with  the  other  sections  relating  to  the  empanelling  of  grand 
juries,  and  we  are  not  aware  of  its  having  been  repealed,  and 
it  is  still  in  force,  and  is  in  conflict  with  the  theory  advanced 
by  counsel,  that  it  is  imperative  on  the  part  of  the  court  to 
convene  a  grand  jury  at  each  term  of  court. 

It  is  next  urged  that  there  is  a  variance  in  the  charge 
made  in  the  affidavit  filed  before  the  justice  of  the  peace  and 
the  affidavit  and  information  filed  in  the  circuit  court,  and 
that  the  court  erred  in  overruling  the  motion  to  quash  the 
affidavit  and  information. 

There  was  an  amended  affidavit  and  information  filed  in 
the  circuit  court,  and  a  motion  to  quash  the  amended  affida- 
vit and  information,  for  the  reason  that  the  charge  in  the 
amended  affidavit  and  information  is  not  the  same  as  the 
charge  in  the  original  affidavit  filed  before  the  justice.  The 
affidavit  before  the  justice  charged  that  the  defendant  re- 
ceived the  stolen  goods,  knowing  them  to  have  been  stolen  ; 
the  amended  affidavit  and  information  charge,  in  the  first 
c^ount  of  each,  that  the  defendant  accepted,  received,  and 
concealed  the  stolen  goods,  knowing  them  to  have  been 
stolen,  and  in  the  second  count  charge  the  larceny  of  the 
goods.     It  is  clear  that  the  charge  made  in  both  is  for  the 
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same  offence.  In  the  affidavit  before  the  justice  the  only 
averment  was  that  the  defendant  '^  received ''  the  goods ;  in 
the  amended  affidavit  and  information  it  is  alleged^  in  the 
first  count  of  each,  and  upon  which  count  the  defendant  was 
convicted,  that  he  accepted,  received  and  concealed,  and  as  a 
precaution  he  is  charged,  in  a  second  count  of  each,  with 
the  larceny  of  the  same  goods.  This  is  proper  practice.  The 
two  offences  were  properly  joined.  Short  v.  SZafe,  63  Ind. 
376  ;  Oandolpho  v.  State,  33  Ind.  439;  Mershon  v.  State,  51 
Ind.   14 ;  Choen  v.  State,  85  Ind.  209. 

The  amendment  was  authorized  under  secti6n  1736,  B.  S. 
1881,  and  the  court  committed  no  error  in  overruling  the 
motion  to  quash  the  affidavit  and  information. 

The  verdict  of  the  jury  assessed  the  punishment  of  the 
defendant  at  imprisonment  for  one  year  and  a  fine  of  one  dol- 
lar. The  defendant  moved  for  a  venire  de  novo,  which  was 
overruled,  and  the  ruling  is  assigned  as  error.  The  court 
should  have  sent  the  jury  back  and  had  the  verdict  cor- 
rected^ but  the  defendant  was  not  harmed  by  this  omission, 
and  the  court  did  not  err  in  pronouncing  sentence.  The 
judgment  of  the  court  is  in  accordance  with  the  verdict. 
Shafer  v.  J^ate,  74  Ind.  90. 

Error  is  assigned  on  the  overruling  of  the  motion  for  a  new 
trial.  One  cause  for  a  new  trial  is  the  refusal  of  the  court  to 
require  the  State  to  elect  on  which  count  the  cause  should  be 
prosecuted.  This  was  not  error.  See  Short  v.  State,  supra, 
and  other  authorities  hereinbefore  cited. 

The  misconduct  of  Henry  Peelle,  a  juror,  is  assigned  as  a 
cause  for  a  new  trial,  and  affidavits  are  filed  in  support  of  the 
motioD.  The  affidavits  show  an  expression  of  an  opinion 
by  the  juror  prior  to  the  trial  that  the  defendant  was  a  thief, 
and  ought  to  be  convicted.  It  does  not  appear  but  that  the 
defendant  and  his  counsel  had  full  knowledge  of  the  state- 
ments and  opinion  of  the  juror  before  accepting  him  as  a 
juror  to  try  the  case ;  nor  does  the  bill  of  exceptions  con- 
tain his  examination  touching  his  competency  as  a  juror ;  and 
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it  appears  by  the  affidavits  of  other  jurors  that  the  jaror 
Peelle  was  one  of  the  last  jurors  to  agree  to  a  verdict  of 
guilty.  To  entitle  the  defendant  to  a  new  trial  on  account 
of  a  previously  expressed  opinion  by  the  juror  he  should  have 
shown  affirmatively  that  he  was  ignorant  of  the  facts  stated 
in  the  affidavits  at  the  time  of  accepting  Peelle  as  a  juror. 
Achey  v.  StatCy  64  Ind.  66 ;  Indianapolis,  etc,,  R.  W.  Co,  v. 
PUzer,  109  Ind.  179. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Jane  8, 1889 ;  petition  for  a  rehearing  overraled  Oct.  10, 1889. 
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Hayes,  AdhinibtbatoB;  v.  Sykes. 

Will. — Beol  EUaU. — Qiargt  upon  for  Payment  of  Debts. — Pemmal  LifMitjf  tf 
DeviaeeB* — Where  a  will  provides  that  real  estate  devised  to  the  testap 
tor's  wife  and  mother  shall  be  held  liable,  in  equal  portions,  to  pay  his 
debts  if  his  personalty  is  not  sufficient  for  that  purpose,  "  and  to  this 
end  I  make  a  charge  upon  my  estate  so  devised  to  perform  the  same," 
the  devisees  do  not,  by  accepting  the  testamentary  provision,  beoome 
personally  liable  for  the  indebtedness  of  the  estate. 

Family  Settlements. — Deeeden^s  Estate. — ClaimtL — Payment  by  Deviaees. — 
Extinguishment. — Where  one  devisee,  who  holds  enforceable  claims 
against  the  testator's  estate,  enters  into  a  contract  with  another  devisee, 
upon  whose  land  the  claims  are  a  chaige,  in  pursuance  of  which  the 
latter  pays  to  the  former  full  consideration  for  the  claims,  the  settle- 
ment is  valid,  in  the  absence  of  fraud  or  mistake,  and  the  claims  in- 
volved will  be  deemed  extinguished. 

From  the  Dearborn  CTircuit  Court. 
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If.  8,  Oivan  and  W.  N.  Haucky  for  appellant. 
G,  Jf.  Roberts  and  G,  W.  Stapp,  for  appellee. 

BEJEtKSHiBE,  J. — This  litigation  commenced  with  the  filing 
of  a  claim  against  the  estate  which  the  appellant  represents. 
Originally  the  claim  was  made  up  of  two  paragraphs^  num- 
bered one  and  two,  respectively.  The  court  sustained  a. 
demurrer  to  the  first  paragraph,  and  the  appellee  filed  an  ad- 
ditional paragraph  numbered  three.  Demurrers  were  over- 
ruled to  the.  second  and  third  paragraphs,  and  an  answer 
filed  in  two  paragraphs,  the  second  of  which  was  a  general 
denial.  A  demurrer  was  filed  and  sustained  to  the  first  para- 
graph and  an  exception  taken. 

The  only  errors  assigned  which  we  care  to  notice  are,  that 
the  court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  claim,  in  sustaining  the  demurrer  to  the 
first  paragraph  of  answer,  and  in  overruling  the  motion  for 
a  new  trial.  As  the  same  strictness  in  pleading  is  not  re- 
quired in  the  filing  of  claims  against  decedents'  estates  that 
is  required  in  ordinary  civil  actions,  the  second  paragraph 
of  the  claim  may  be  good,  possibly ;  but  as  we  are  not  en- 
tirely satisfied  that  it  is  sufficient  from  the  investigation 
which  we  have  made,  and  as  it  does  not  become  necessary  to 
pass  upon  its  sufficiency,  in  view  of  the  conclusion  to  which 
we  have  arrived  in  reference  to  the  ruling  of  the  court  in 
overruling  the  motion  for  a  new  trial,  we  do  not  decide  as 
to  whether  it  is  sufficient  or  not. 

In  passing  upon  the  demurrer  to.  the  answer,  and  that  an 
understanding  may  be  had  of  the  question  presented,  it  will 
be  proper  to  state  briefly  the  allegations  made  in  the  second 
paragraph  of  the  claim,  which  is  the  paragraph  on  which 
the  allowance  made  by  the  court  depends.  Enoch  Hayes, 
the  decedent,  died  testate  in  November,  1875,  and  his  will 
was  duly  probated  in  Hamilton  county,  Ohio,  where  he  re- 
sided, on  the  7th  day  of  December,  1875,  and  in  Dearborn 
county,  Indiana,  on  the  22d  day  of  the  same  month  and 
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year.  The  entire  real  estate  of  which  he  died  the  owner^ 
was  situated  in  said  counties  of  Hamilton  and  Dearborn. 
By  his  will  he  devised  his  Hamilton  county  real  estate  4o 
the  appellee^  his  mother^  which  was  of  the  value  of  $6^500, 
and  his  Dearborn  county  real  estate  to  his  wife,  now  Anna 
Hayes  Cooper,  which  is  of  the  value  of  $15,000.  The  per- 
sonal property  lefl  by  the  testator  was  worth  less  than  $1,000, 
which  was  exhausted  in  the  payment  of  debts,  and  left  re- 
maining an  indebtedness  amounting  to  $10,000 ;  that  by  the 
terms  of  the  will  one-half  of  this  said  indebtedness  was  made 
a  charge  upon  the  real  estate  devised  to  the  appellee,  and 
the  other  half  a  charge  upon  the  real  estate  devised  to  the 
said  Anna  Hayes  Cooper.  On  the  7th  day  of  said  mouth 
of  December,  Harry  L.  Cooper  qualified  as  executor  in  Ham- 
ilton county,  Ohio,  and  on  the  22d  day  of  said  month,  he 
thus  qualified  in  Dearborn  county,  Indiana;  that  in  order 
to  save  said  real  estate  from  sale  for  the  payment  of  debts, 
the  appellee  and  the  said  Anna  Hayes  Cooper  took  up  and 
held  for  their  protection  claims  against  said  estate  amount- 
ing to  $5,000,  which  was  done  with  the  consent  and  ap- 
proval of  the  said  executor. 

On  the  27th  day  of  January,  1882,  an  accounting  took 
place  between  the  appellee  and  the  said  Anna  Hayes  Cooper, 
and  it  was  thereby  ascertained  that  it  would  be  necessary  for 
the  appellee  to  pay  to  the  said  Anna  Hayes  Cooper  $1,725  to 
equalize  her  with  the  latter  on  account  of  the  excess  of  claims 
paid  by  her  over  what  the  appellee  had  paid,  and  to  make 
them  equal  the  appellee  leased  for  three  years  to  the  said 
Anna  Hayes  Cooper  and  her  husband  certain  real  estate  which 
she  owned  in  Dearborn  county,  Indiana.  That  afterwards  it 
turned  out  that  the  indebtedness  of  said  estate  was  much 
greater  than  was  anticipated,  and  the  real  estate  that  was 
devised  to  the  appellee  was  sold  by  the  executor  for  the  pay- 
ment of  debts;  and  the  theory  of  the  claim  is,  that  the  ap- 
pellee became  subrogated  to  the  rights  of  creditors  to  the 
extent  of  the  said  sum  of  $1,725  paid  to  the  said  Anna 
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Hayes  CJooper^  and  entitled  to  au  allowaDce  therefor  against 
the  estate. 

It  may  be  well  to  state  further  that  Cooper  was  removed 
as  exeoutor  of  the  estate  in  Dearborn  oounty,  and  the  appel- 
lant became  administrator  de  bonis  non. 

The  answer  rests  on  the  following  item  in  the  will :  '^  I 
will  that  in  case  there  is  not  money  enough  in  the  hands  of 
the  executors  of  my  father's  will  to  pay  all  my  just  debts,  I 
then  desire  that  the  property  herein  devised  to  my  wife 
Anna  and  to  my  mother  Mary  Ann  Sykes  shall  be  held  liable 
in  equal  proportions  to  pay  the  same,  and  to  this  end  I  make 
a  charge  upon  my  estate  so  devised  to  perform  the  same.'' 

It  is  alleged  in  the  answer  that  the  appellee  and  the  said 
Anna  Hayes  Cooper  accepted  the  provisions  as  made  for 
them  by  the  will,  and  the  theory  of  the  answer  is  that  they 
thereby  became  personally  liable  for  the  indebtedness  of  the 
estate,  and  therefore  the  right  of  subrogation  does  not  exist. 

It  is  not  our  opinion  that  the  devisees  became  personally 
liable  because  of  their  acceptance  of  the  devises  made  to 
them  by  the  will.  By  the  terms  of  the  will  they  took  title 
Id  the  real  estate  subject  to  the  encumbrances  joid  charge 
that  was  placed  upon  it.  Copdand  v.  Copeland,  89  Ind.  29 ; 
Hancock  v.  Fleming,  103  Ind.  533. 

In  Porter  v.  Jackson,  95  Ind.  210,  and  other  cases  referred 
to  by  counsel  for  the  appellant,  a  personal  liability  was  im- 
posed on  the  devisee.  The  provisions  of  the  will  were  such 
in  each  of  those  cases  that  by  an  acceptance  of  its  terms  a 
personal  liability  was  assumed. 

In  our  judgment  the  answer  was  bad,  but  were  we  of  a 
different  opinion  there  would  be  no  available  error,  because 
all  facts  provable  under  this  paragraph  were  competent  un- 
der the  general  denial.  R.  S.  1881,  section  2324.  The  court 
should  have  sustained  the  motion  for  a  new  trial. 

This  case  may  be  said  to  be  a  counterpart  of  the  case  of 
Burkhamw.  Hayes,  116  Ind.  136.  Burkharo,  the  appellant 
io  that  case,  filed  his  claim  as  assignee  of  the  said  Anna 
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Hayes  Cooper  against  the  appellee^  who  is  the  appellant  in 
this  case.  The  indebtedness  which  she  claimed  to  be  due  her, 
and  which  she  attempted  to  assign  to  Burkham,  was  asserted 
on  account  of  claims  which  she  had  paid  that  were  owing 
from  the  said  estate.  The  same  written  contract  that  was 
introduced  in  evidence  in  that  case  was  introduced  in  this 
case,  and  as  it  is  set  out  in  the  opinion  delivered  in  that  case 
we  need  not  set  it  out.  The  opinion  was  delivered  by  El- 
liott, J.,  and  we  copy  from  it  as  follows:  ''This  con- 
tract controls  the  case.  It  is  founded  on  a  sufficient  consid- 
eration, and  so  operates  as  to  extinguish  the  claims  assigned 
to  Burkham.  Mrs.  Sykes  had  an  interest  in  the  land  devised 
to  her,  but  burdened  with  a  charge,  and  she,  therefore,  had  a 
right  to  contract  for  the  removal  of  this  burden.  This  she 
did.  Mrs.  Cooper  undoubtedly  had  a  like  interest  in  her 
deceased  husband's  estate,  and  might,  perhaps,  have  paid  the 
claims  and  enforced  them  against  the  estate,  but  she  chose  to 
extinguish  them  by  a  contract  with  another  devisee.  Having 
received  from  that  devisee  full  consideration  for  the  claims 
which  she  had  paid,  and  having  elected  to  take  that  consid- 
eration rather  than  enforce  the  claims  assigned  to  her,  they 
ceased  to  be  enforceable.  They  were  paid  by  the  consider- 
ation which  moved  to  her  from  Mrs.  Sykes.  Mrs.  Sykes  had 
a  right  to  ask  that  the  claims  should  be  extinguished  by  the 
consideration  which  she  paid,  and  to  this  Mrs.  Cooper  ac- 
ceded. Thus  a  valid  and  effective  settlement  of  those  claims 
was  made,  and  that  settlement  can  not  be  annulled,  for  neither 
fraud  nor  mistake  is  shown.  Adjustments  in  the  nature  of 
family  settlements  are  favored  by  law,  and  this  adjust^ 
ment  was  of  that  character.  WriglU  v.  Jonea,  105  Ind.  17 
(27).  As  the  contract  governs  the  case  and  fully  sustains 
the  judgment  of  the  trial  court,  it  is  unnecessary  to  discuss 
other  questions.'' 

All  that  is  said  as  to  the  claims  paid  by  Mrs.  Cooper  ap- 
plies with  full  force  to  the  appellee's  claim  in  this  case ;  and 
it  may  be  said  in  addition  that  the  appellee  paid  no  part  of 
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the  indebtedness  of  the  estate,  bat  by  the  arrangement  with 
Mrs.  Cooper  the  equities  between  the  two  were  adjusted,  and 
that  was  all. 

The  question  as  to  the  appointment  of  Holman  judge  |>ro 
ieHqH>re  by  McMulIen,  judge  pro  tempore,  was  not  properly 
saved,  but  see  Oargar  v.  Fee,  119  Ind.  636,  which  disposes 
oi  the  question  when  properly  raised. 

The  judgment  is  reversed,  with  costs. 

Fikd  Jane  21»  1989;  petition  for  a  rehearing  overroled  Oct.  11, 1889. 


No.  7742. 

PowEBS  BT  Aii.  f>.  The  Town  op  New  Haven. 

Town. — IXdewalH, — P&aer  to  Compel  Building  of, — Under  the  statutes  in 
force  in  1875,  the  board  of  trustees  of  an  incorporated  town  had  power 
to  compel  the  grading  and  building  of  sidewalks,  whenever,  in  their 
opinton,the  public  convenience  required  it,  and  if  lot-owners  refused  to 
do  the  work,  to  let  a  contract  for  the  improvement,  pay  the  cost  out  of 
the  treasury  and  collect  the  same  from  such  lot-owners  bj  suit. 

Same. — Authority  io  Make  ImprovemenL — Estoppel  cf  I^vperty-Owner, — If  the 
owner  of  property  in  a  town  stands  by,  and,  without  objecting,  permits 
improvements  to  be  made  which  benefit  his  property,  he  is  estopped  to 
afterwards  deny  the  authority  of  the  town  to  make  the  improvements. 

Plbadino. — Oeneral  DemaL— Demurrer, — The  Supreme  Court  must  decide 

a  case  upon  the  record  as  it  comes  to  it,  and  where  the  record  Bhows  that 

the  trial  coart  sustained  a  demurrer  to  an  answer  of  general  denial,  the 

error  is  ayailable. 
Saks.— JinfU  Answer, — Supreme  Court, — AegignTnerU  of  Error, — Where  an 

answer  filed  in  the  trial  court  is  the  joint  answer  of  all  the  defendants 
to  the  action,  infants  as  well  as  adults,  it  must  be  so  considered  on  ap- 
peal, and  a  joint  assignment  of  error  upon  a  ruling  thereon  is  proper. 

From  the  Allen  Circuit  Court. 
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H.  0.  Hartman,  R.  8.  Taylor  and  8.  L.  Morris^  for  appel- 
lants. 

A.  ZoUars,  for  appellee. 

Coffey,  J. — The  complaint  in  this  cause  alleges  that  the 
town  of  New  Haven  is  a  municipal  corporation  duly  organ- 
ized under  the  laws  of  this  State ;  that  on  the  4th  day  of 
August,  1875,  the  board  of  trustees  of  said  town  being  of 
the  opinion  that  public  convenience  required  that  the  side- 
walks on  the  north  side  of  Main  street,  in  said  town,  should  be 
graded  and  planked  or  otherwise  paved  from  John  Fisher's 
butcher-shop  east  to  Broadway  street,  in  said  town,  passed 
an  ordinance  to  grade  and  plank  said  sidewalk  between  said 
points,  a  copy  of  which  ordinance  is  filed  with  and  made  a 
part  of  the  complaint ;  that  after  the  passage  of  said  ordi- 
nance, notice  was  duly  given  to  each  of  said  defendants  by 
the  duly  authorized  agents  of  said  town  to  grad«  and  plank 
or  gravel  said  sidewalk  in  front  of  their  said  lots  in  accord- 
ance with  the  provisions  of  said  ordinance,  said  sidewalk 
being  in  front  of  and  adjoining  said  lots ;  that  defendants 
neglected  and  refused  to  either  gravel  or  plank  or  grade  said 
walks  in  front  of  said  lots ;  that  after  such  refusal,  to  wit^ 
on  the  13th  day  of  October,  1875,  said  board  of  trustees  or- 
dered the  marshal  of  said  town  to  make  and  post  up  notices 
for  bids  for  the  grading  and  planking  of  said  sidewalks  be- 
tween said  first  mentioned  points,  and  adopted  specifications 
according  to  which  said  work  should  be  bid  for,  and  accord- 
ing to  which  said  grading  and  planking  should  be  done,  a 
copy  of  which  said  specifications  is  filed  with  the  complaint; 
that  said  marshal  on  or  about  the  14th  day  of  October,  1875, 
did  post  up  said  notices  in  which  was  also  a  copy  of  said 
specifications,  and  said  notices  were  so  posted  up  for  more 
than  ten  days  at  the  most  public  places  in  said  town ;  that 
after  said  notices  had  been  so  posted  for  more  than  ten  dayB, 
the  said  marshal  of  said  town  received  bids  for  the  doing  of 
said  work,  and  Anthony  Bingnot,  being  the  lowest  and  best 
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bidder,  the  said  marshal  let  to  him  the  doing  of  said  work 
for  the  sum  and  price  of  one  hundred  and  forty  dollars ;  that 
said  Biagnot  at  once  commenced  said  work  and  completed 
it  before  the  6th  day  of  November^  1875,  in  accordance  with 
the  specifications  aforesaid ;  that  on  the  6th  day  of  Decem- 
ber, 1875,  the  said  board  of  trustees  being  in  session  at  a 
regular  meeting,  said  marshal  reported  to  them  the  cost  of 
said  work,  being  one  hundred  and  forty  dollars,  which  was 
duly  audited  by  said  board  of  trustees,  and  the  amount,  one 
hundred  and  forty  dollars,  paid  to  said  Anthony  Bingnot 
out  of  the  treasury  of  said  town ;  that  the  said  defendants 
during  the  time  said  ordinance  was  being  passed,  and  at  the 
time  said  work  of  grading  and  planking  said  sidewalk  was 
commenced  and  was  being  done,  were  well  aware  of  the  fact, 
and  although  they  stood  by  and  allowed  said  work  to  be 
done  without  objection,  yet  they  have  ever  since  refused, 
and  still  refuse,  to  pay  the  cost  of  the  same  or  any  part 
thereof.  In  the  copy  of  the  ordinance  filed  with  the  com- 
plaint, the  lots  in  question  are  described  as  lots  Nos.  21,  22, 
23,  and  24,  on  the  old  plat  of  the  town  of  New  Haven. 

Subsequent  to  filing  this  complaint,  the  plaintifi"  filed  a 
supplemental  complaint,  which,  after  reciting  the  allegations 

in  the  original  complaint,  alleges  that  on  the day  of 

f  1876,  the  defendant,  Volney  Powers,  died  intestate, 

and  that  his  interest  in  said  lots  descended  to,  and  became 
the  property  of,  Jesse  Powers  and  Maggie  Powers,  who  are 
made  parties  defendant. 

A  demurrer  to  this  complaint,  for  want  of  sufficient  facts 
to  eonstitute  a  cause  of  action,  was  overruled  by  the  court, 
and  the  appellants  excepted.  The  appellants  filed  an  answer 
to  this  complaint,  consisting  of  thirteen  paragraphs. 

The  first  is  a  general  denial. 

The  second  avers  that  the  appellants  protested  against 
the  work  referred  to  in  the  complaint  on  the  ground  that  it 
was  being  done  without  their  consent  and  without  authority. 

The  third  avers  that  the  improvement  specified  in  the 
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ordinance  filed  with    the  complaint  is   for  less  than  one 
square,  viz.:  for  four-tenths  of  one  square,  or  block. 

The  fourth  avers  that  the  ordinance  filed  with  the  com- 
plaint is  void,  because  said  board  of  trustees  declared  there- 
in that  in  their  opinion  the  public  convenience  required 
that  the  sidewalk  on  the  north  side  of  Main  street  should 
be  graded  and  planked,  or  covered  with  gravel ;  that  said 
ordinance  does  not  compel  the  owners  of  lots  adjoining  said 
street  to  grade  and  pave,  or  plank  the  same ;  that  instead 
thereof  it  orders  that  the  owners  of  lots  Nos.  21,  22,  23  and 
24,  adjoining  such  street,  shall  grade,  plank  or  gravel  the 
same  along  the  north  side  of  Main  street  from  John  Fisher's 
butcher  shop  to  Broadway  street;  that  there  are  other  lots 
than  those  named  in  said  ordinance  adjoining  such  street  on 
the  north  side,  the  owners  of  which  are  not  compelled  by 
said  ordinance  to  grade  or  pave  the  same  in  front  of  their  lots. 

The  fifth  avers  that  the  ordinance  filed  with  the  com- 
plaint is  void,  because  the  defendants  are  ordered  to  grade, 
plank,  or  cover  with  gravel  the  sidewalks  on  the  north  side 
of  Main  street  from  John  Fisher's  butcher  shop  east  to  Broad- 
way street ;  that  said  butcher  shop  is  situated  ten  feet  west 
from  the  southwest  corner  of  said  lot  twenty-four,  and  not 
upon  or  adjoining  any  of  said  lots ;  that  said  ten  feet 
is  in  front  of  and  adjoining  lot  six ;  that  said  lot  No.  6 
never  was  owned  by  these  defendants,  or  either  of  them. 

The  sixth  avers  that  two-thirds  of  the  resident  owners  of 
real  estate  in  number  or  value  have  not  petitioned  for  the 
impi*ovement  in  said  ordinance  specified ;  that  a  majority  of 
all  the  resident  owners  on  said  street,  or  on  the  north  side 
thereof,  or  on  the  square  in  which  said  lots  are  situated,  have 
not  petitioned  for  the  said  improvement,  and  that  said  im- 
provement so  ordered  to  be  made  by  said  ordinance  is  for  less 
than  one  square  or  block. 

The  seventh  avers  that  at  the  time  of  passing  said  ordi- 
nance there  was  no  building  on  the  north  side  of  said  Main 
street  known  as  John  Fisher's  butcher  shop. 
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The  eighth  avers  that  neither  the  plaintiff  nor  Anthony 
Bingnot  has  graded,  planked,  or  covered  said  sidewalk  with 
gravel  according  to  the  terms  of  said  ordinance,  but  instead 
thereof  the  said  Bingnot  has  erected  a  trestlework,  in  the 
natare  of  a  bridge  six  feet  high  from  the  ground,  with  high 
railing  on  either  side  thereof,  to  wit,  three  feet  high,  com- 
pletely cutting  off  all  ingress  and  egress  to  and  from  said 
lots. 

The  ninth  avers  that  the  plaintiff  has  never  established  any 
grade  on  said  Main  street ;  that  the  height  of  the  crown  of 
said  Main  street  at  the  time  of  the  passage  of  said  ordinance 
was  irregular,  varying  in  front  of  said  improvements  from 
six  inches  to  two  feet  from  a  level  from  highest  point  to 
highest  point. 

The  tenth  avers  that  the  plaintiff  passed  and  enacted  an 
ordinance  No.  6  on  the  13th  day  of  March,  1867,  and  passed 
and  enacted  an  amendment  or  amended  ordinance  No.  6  on 
the  27th  day  of  June,  1867,  requiring  sidewalks  to  be  made 
in  front  of  said  lots  21,  22,  23  and  24,  and  elsewhere,  and 
providing  that  the  grade  then  given  should  be  the  grade  of 
said  sidewalk  until  a  permanent  grade  should  be  established ; 
that  the  owners  of  said  lots  fully  complied  with  the  require- 
ments of  said  ordinance  No.  6,  to  the  acceptance  of  the  street 
commissioner  of  said  town  ;  that  since  then  the  plaintiff  has 
never  established  a  permanent  grade  for  said  sidewalk. 

The  eleventh  avers  that  the  plaintiff  has  wrongfully  erected 
a  trestlework  in  front  of  the  lots  described  in  the  complaint, 
pursuant  to  an  ordinance,  preventing  ingress  and  egress  to 
said  lots  to  the  damage  of  the  defendants  in  the  sum  of  f  300, 
and  they  seek  to  recover  judgment  for  such  damages. 

The  twelfth  avers  that  at  the  time  of  passing  the  ordinance 
set  out  in  the  complaint,  and  before,  and  ever  since,  there 
has  been  published  and  in  general  circulation  in  said  town  a 
newspaper  called  the  New  Haven  Palladium;  that  no  other 
paper  was  at  said  time,  to  wit,  August,  1875,  published  in 
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said  town ;  that  said  ordinance  was  not  published  in  said 
newspaper. 

The  thirteenth  is  the  same  as  the  twelfth,  except  that  it 
avers  in  addition  that  the  ordinance  was  not  posted  in  five 
public  places  in  said  town  before  the  advertisement  for  bids, 
as  averred  in  the  complaint  was  made  by  the  marshal  of  said 
town  for  said  work. 

The  court  sustained  a  demurrer  to  each  of  the  foregoing 
answers^  and  the  appellants  excepted. 

A  trial  of  the  cause  resulted  in  a  finding  for  the  appellee, 
and  a  decree  ordering  said  lots,  or  so  much  thereof  as  might 
be  necessary,  sold  to  pay  the  amount  found  due. 

The  appellants  assign  as  error : 

1st.  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

2d.  That  the  court  erred  in  overruling  the  motion  in  ar- 
rest  of  judgment. 

3d.  That  the  complaint  does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action. 

4th.  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

5th.  That  the  court  erred  in  sustaining  the  demurrer  to 
the  several  paragraphs  of  the  answer. 

Under  the  statute  in  force  at  the  time  the  work  in  oon- 
troversy  was  done,  the  board  of  trustees  of  any  incorporated 
town  in  this  State  had  the  power  to  compel  the  grading  and 
building  of  sidewalks  upon  any  street,  when  in  their  opin* 
ion  the  public  convenience  required  it.  If  the  owners  of 
the  lots  adjoining  such  sidewalk  failed  or  refused,  when 
properly  required  by  such  board  of  trustees  to  grade  and 
pave,  or  plank  such  sidewalk,  it  was  made  the  duty  of  the 
marshal  of  such  town  forthwith  to  let  out  the  grading,  and 
paving  or  planking  of  such  sidewalk  to  the  lowest  bidder,  first 
giving  ten  days'  notice  by  posting  up  written  notices  therei)f 
in  three  public  places  in  such  town  for  that  length  of  time. 
When  such   work  was  completed  it  was  the  duty  of  the 
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marshal  to  report  the  same,  with  the  cost  thereof,  to  the 
board  of  trustees,  whose  duty  it  was  to  audit  the  eost  of  such 
work  and  pay  the  same  out  of  the  town  treasury  as  other 
claims  against  the  corporation  were  audited  and  paid.  The 
trustees  were  then  authorized  to  collect  the  same  immedi- 
ately by  suit  against  the  owners  of  the  lots  adjoining  such 
improvement,  and  to  enforce  such  claims  as  a  lien  against  the 
lots.     1  B.  S.  1876,  p.  896. 

The  complaint  shows  a  substantial  compliance  with  law 
in  making  the  improvement  therein  set  out.  In  addition  to 
this  it  is  averred  that  the  appellants,  while  the  ordinance  was 
being  passed  and  while  said  improvements  were  being  made^ 
with  a  full  knowledge  of  the  same,  stood  by  and  made  no 
objection  thereto  and  permitted  the  same  to  be  done. 

It  is  now  quite  well  settled  that  if  the  owner  of  property 
in  a  city  stands  by  and  permits  improvements  to  be  made 
which  benefit  such  property,  and  makes  no  objection  to  such 
improvement,  he  will  be  estopped  from  denying  the  au- 
thority of  such  city  to  make  the  improvements.  Taber  v. 
Ferguson,  W9  Ind*  227;  Boss  v.  Stackhouae,  114  Ind.  200; 
CSiy  of  EoamvUle  v.  Pfiaterer,  34  Ind.  36 ;  Jenkins  v.  Stetler, 
118  Ind.  275;  Johnson  v.  Allen,  62  Ind.  57. 

This  doctrine  of  estoppel  does  not  rest  wholly  upon  the 
statutes,  as  contended  by  the  appellants,  but  it  rests  upon 
the  reasonable  ground  that  it  would  be  inequitable  to  per- 
mit a  party  to  stand  by  and  permit  others  to  make  improve- 
ments for  the  benefit  of  his  property,  without  objecting,  and 
hold  such  benefits  and  refuse  to  pay  for  the  same.  We  see 
DO  reason  why  the  doctrine  should  not  be  applied  to  improve^ 
meats  made  in  towns  as  well  as  cities.  We  think  the  com- 
plaint  states  a  good  cause  of  action  and  that  the  court  did 
not  err  in  overruling  the  demurrer  thereto. 

It  follows  from  what  we  have  said  that  each  of  the  affirm- 
ative answers  pleaded  by  the  appellants  is  bad.  Each  of 
said  paragraphs,  except  the  eleventh,  attempts  to  answer  the 
whole  complaint,  and  each  ignores  the  estoppel  set  up  in  the 
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complaint.  We  know  of  do  principle  of  law  upon  which 
the  eleventh  paragraph  of  the  answer  can  be  sustained.  We 
do  not  think  the  court  erred  in  sustaining  the  demurrer  to 
the  several  affirmative  answers  of  the  appellants.  The  court 
did  err,  however^  in  sustaining  the  demurrer  to  the  first  para- 
graph of  the  answer. 

No  doubt  the  condition  of  the  record  was  brought  about 
by  some  mistake,  as  contended  by  appellee,  biit  we  must  try 
the  case  by  the  record  as  it  comes  to  us. 

It  is  contended  by  the  appellee  that  no  injury  could  have 
been  sustained  by  the  appellants  by  reason  of  sustaining  the 
demurrer  to  the  general  denial,  inasmuch  as  the  record  dis- 
closes the  fact  that  the  guardian  ad  litem  afterwards  filed  a 
denial  to  the  complaint,  and  there  was  a  trial.  The  evidence 
is  not  in  the  record^and  we  are,  therefore,  unable  to  say  what 
did  occur  at  the  trial. 

It  appears  by  the  record  that  one  of  the  appellants  is  an 
infant.  It  is  contended  that  as  such  &ct  appears,  we  must 
presume  that  the  answer  filed  in  the  circuit  court  was  the 
answer  of  the  adult  defendants  alone,  and  that,  hence,  the 
assignment  of  error  here  should  have  been  on  behalf  of  the 
%  adult  defendants  alone,  and  not  a  joint  assignment. 

The  answer  filed  in  the  circuit  court,  however,  is  the  joint 
answer  of  all  the  defendants,  and  we  are  not  at  liberty  to 
presume  that  it  is  an  answer  of  part  of  them  only.  Being 
a  joint  answer  the  error  assigned  here  may  be  joint. 

Judgment  reversed,  with  directions  to  overrule  the  de» 
murrer  to  the  first  paragraph  of  the  answer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Filed  Jane  20, 1889;  petition  for  a  rehearing  oveiraled  Oct.  16;  1889^ 
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No.  13,786. 

Baboeb  V.  Hoover  et  al. 

MoBTQAOK. — Mcaried  Woman. — Husband  and  Wife, — Tenants  by  EntirtUes, — 
Oonnderaiion. — Barlyin  InieresL — Mrs.  L.,  her  husband  joining,  conveyed 
real  estate  to  H.  and  wife  jointly.  For  $1,000  of  the  purchaae-monej 
H.  contracted  to  bnild  for  Mrs.  L.  a  hoase.  To  secure  the  performance 
of  the  contract,  H.  and  wife  executed  to  Mrs.  L.  a  mortgage  upon  the 
real  estate.  Afterwards  H.  entered  into  a  contract  with  B.,  whereby  the 
latter  agreed  to  build  the  house  for  $800.  He  did  build  it,  and  when  it 
was  completed  there  was  due  him  $i4&.  The  house  was  accepted  by 
Mrs.  L.,  and  she  released  her  mortgage.  To  secure  B.,  H.  and  wife  ex- 
ecuted a  note  and  mortgage  on  the  same  real  estate,  payable  to  Mrs.  Lb, 
who  did  not  know  of  the  execution  of  the  same  until  she  was  requested 
by  B.  to  endorse  them  to  him,  which  she  did.  In  an  action  by  B,  to 
foreclose  the  mortgage, 

Held,  that  such  mortgage  is  upon  a  sufiBcient  consideration,  and  is  a  valid 
and  enforceable  obligation  as  against  both  H.  and  his  wife. 

Hddj  also,  that  Mrs.  L.  has  no  interest  in  the  note  or  mortgage,  and  that 
B.  is  entitled  to  recover  thereon  for  his  own  benefit. 

From  the  Elkhart  Circuit  Court. 

J.  M.  Vanfleetf  J.  H.  State  and  L.  Chamberlain,  for  ap- 
pellant. 

O.  T.  Chamberlain  and  P.  L.  Turner,  for  appellees. 

OijDR,  J. — ^This  was  an  action  by  appellant  against  the 
appellees  on  a  note  and  mortgage  given  by  appellees  Hoover 
and  Hoover  to  the  appellee  Lesher^  and  by  her  endorsed  to 
appellant.  The  appellee  Amanda  Lesher  filed  an  answer, 
that  when  she  endorsed  the  note  and  mortgage  she  was  a 
married  woman. 

Hoover  and  Hoover  answered^  alleging  that  they  were 
husband  and  wife,  and  owned  the  land  mortgaged  by  entire- 
ties, and  that  the  debt  sued  for  was  the  individual  debt  of 
the  husband.  They  also  filed  an  answer  of  want  of  oonsid- 
Vol.  120.— 13 
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eration.  There  was  a  trial  by  the  court  and  a  special  find- 
ing of  facts  and  conclusions  of  law  stated  by  the  court,  ex- 
ceptions to  conclusions  of  law  by  appellant^  and  appellant 
also  filed  a  motion  for  a  new  trial. 

The  finding  of  facts  shows  that  on  the  30th  day  of  March^ 
1885^  the  defendant  Amanda  Lesher^  and  her  husband  con- 
veyed the  land  described  in  t^e  mortgage  sought  to  be  fore- 
closed to  the  defendants  Jonas  O.  and  Cora  B.  Hoover,  who 
were  at  that  time  and  have  ever  since  been  husband  and 
wife ;  that  as  a  consideration  for  such  conveyance  Hoover 
and   Hoover^  on  said  date,  conveyed  to  the  said  Amanda 
Lesher  a  house  and  lot^  and  of  the  consideration  there  re- 
mained  unpaid  a  balance  of   $1,000.     Jonas   Hoover   en- 
tered into  a  written  contract  with  Amanda  Lesher  agree- 
ing to  build  her  a  house  for  the  stipulated  price  of  one  thou- 
sand and  forty  dollars,  Lesher  to  pay  forty  dollars  cash  on 
the  completion  of  the  house,  and  the  remaining  one  thousand 
dollars  to  be  in  satisfaction  of  the  balance  due  upon  the  land, 
and  null  and  void  upon  the  completion  of  the  house,  in  pur- 
suance of  said  contract.     Hoover  and  Hoover  executed  a 
mortgage  on  land  in  Lagrange  county  to  secure  the  perform- 
ance of  the  contract ;  afterwards  said  mortgage  on  the  La- 
grange county  land  was  cancelled,  and  in  lieu  thereof  Hoover 
and  Hoover  executed  a  mortgage  on  the  land  purchased  of 
Lesher  to  secure  the  performance  of  said  contract.    After- 
wards Jonas  O.  Hoover  contracted  with  the  appellant,  Bar- 
ger, to  biiild  the  house  he  had  contracted  to  build  for  Mrs. 
Lesher,  for  which  he  was  to  pay  appellant  $800.     Appellant 
built  the  house  in  accordance  with  the  contract.    When  it  was 
completed  there  was  a  balance  due  Barger  of  $445.     On  the 
23d  day  of  October,  1885,  the  house  was  turned  over  to  Mrs. 
Lesher,  and  she  accepted  it  and  executed  a  release  of  the 
mortgage  and  delivered  the  release  to  one  P.  L.  Turner,  with 
instructions  to  deliver  the  same  to  Hoover  if  appellant  filed 
no  lien  against  the  property  within  the  time  allowed  by  law, 
or  upon  a  receipt  of  a  release  of  the  plaintiff.    The  plaintiff 
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threatened  to  take  a  lieu  upon  the  house  and  property  turned 
over  to  Mrs.  Lesher,  and  on  the  14th  day  of  November, 
1885,  at  the  request  of  the  plaintiff^  and  to  secure  his  debt, 
Hoover  and  Hoover  executed  the  note  and  mortgage  sued 
upon  for  9445,  and  made  the  same  payable  to  said  Amanda 
Lesher,  but  the  said  Amanda  did  not  know  of  the  execution 
of  the  same  until  she  was  called  upon  to  endorse  the  note, 
and  she  endorsed  the  same  to  the  plaintiff,  at  his  request; 
that  the  indebtedness  to  plaintiff  has  never  been  paid  ;  that 
there  is  due  on  the  note  and  mortgage  five  hundred  and 
forty-one  dollars. 

The  court  stated  as  conclusions  of  law :  1st.  That  plaintiff 
is  entitled  to  recover  against  the  defendant  Jonas  O.  Hoover 
the  sum  of  $541,  without  relief  from  valuation  and  appraise- 
ment laws.  2d.  That  the  plaintiff  is  not  entitled  to  a  fore- 
closure of  the  said  mortgage,  nor  to  a  sale  of  the  property 
therein  described. 

At  the  time  of  the  purchase  of  the  land  and  conveyance 
of  the  same  by  Amanda  Lesher  and  husband  to  the  Hoovers, 
the  Hoovers  were  indebted  to  said  Amanda  in  the  sum  of 
$1,000,  the  balance  of  the  purchase-money.  The  contract 
on  the  part  of  Jonas  O.  to  build  the  house  did  not,  nor  did 
the  contract  with  the  appellant  to  build  the  house,  satisfy  or 
operate  as  a  payment  of  the  debt  to  Mrs.  Lesher.  At  the 
time  of  the  commencement  of  this  suit  there  still  remained 
$445,  with  interest,  of  the  joint  debt  of  Hoover  and  Hoover 
which  neither  of  the  Hoovers  had  paid.  Bristol  Milling, 
etc.,  Go.  V.  ProbascOf  64  Ind.  406;  Travellers  Ins,  Go.  v. 
Ghappelmoy  83  Ind.  429 ;  Olvey  v.  Jackson,  106  Ind.  286. 

The  husband,  Jonas  O.  Hoover,  undertook  and  contracted 
to  pay  the  debt  by  building  a  house  for  Mrs.  Lesher,  but  he 
never  did  it ;  he  never  built  the  house  nor  did  he  pay  appel- 
lant for  building  it.  The  only  person  that  contracted  to  pay 
the  debt  for  Mrs.  Hoover  was  her  husband,  and  had  he  done 
so  it  would  have  operated  as  a  payment  and  to  her  benefit, 
and  she  is  entitled  to  the  benefit  of  his  contract  so  far  as  he 
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executed  and  performed  it.  The  mortgages  to  Mrs.  Lesher 
were  valid,  for  they  were  for  the  security  of  her  own  debt. 
Security  Go.  v.  ArbucHe,  119  Ind.  69.  She  received  a 
a  valid  consideration  for  them,  and  at  the  time  of  the  exe- 
cution of  the  note  and  mortgage  in  suit  there  was  remain- 
ing unpaid  of  the  joint  debt  of  her  and  her  husband  the 
sum  of  $445.  Mrs.  Hoover  had  not  paid  the  debt,  neither 
had  her  husband  paid  it.  The  note  and  mortgage  sued  apon 
were  given  as  a  satisfaction  for  the  joint  debt  of  Hoover  and 
Hoover,  and  it  was  a  valid  consideration  for  the  note  and 
mortgage. 

The  facts  found  show  that  Mrs.  Lesher  had  no  interest  in 
the  note ;  that  it  was  given  for  the  benefit  of  appellant  and 
he  was  entitled  to  recover  upon  it.  The  house  which  she 
contracted  to  be  built  for  her  had  been  constructed,  and 
when  the  contractor  and  builder  had  been  paid  the  amount 
due  him  for  its  construction,  she  had  no  further  interest,  and 
the  note  was  given  for  the  debt  due  him,  and  he  was  the 
proper  party  to  sue  upon  the  note.  ' 

The  court  erred  in  its  conclusions  of  law. 

Judgment  reversed,  with  costs,  with  instructions  to  the 
court  below  to  restate  its  conclusions  of  law  and  render  judg- 
ment in  favor  of  appellant  against  appellees  Hoover  and 
Hoover  for  the  amount  found  due,  and  for  the  foreclosure 
of  the  mortgage. 

FUed  June  6, 1889 ;  petition  for  a  rehearing  OYerroled  Oct  10, 1889. 
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No.  14,964. 

The  State,  ex  rel.  Shepard,  Beceiveb,  v.  SuiiLivAN 

£T   AL. 

RicsnnBiL — Offiaiat  Bond  Executed  by  Debtor, — Seeeiver  May  not  Bh^oree, — 
The  receiver  of  an  insolvent  debtor  has  no  right  of  action  to  enforce  the 
coUeciion  of  the  penalty  of  an  official  bond  executed  by  the  debtor  and 
his  sureties. 

Same. — Suretiea  on  Debtor^s  Official  Band. — Not  Affected  by  Deaee  Appointing 
Beeevxr. — The  sureties  on  an  official  bond  executed  by  an  insolvent 
debtor  are  not  concluded  by  a  decree  appointing  a  receiver,  in  a  proceed- 
ing to  which  they  are  not  parties,  from  resisting  the  enforcement  of  the 
bond  against  them  at  the  suit  of  the  receiver. 

From  the  Marion  Superior  Court. 

JT.  N.  Spaan,  8.  Claypool  and   W.  A.   Ketcham,  for  ai>- 
pellant. 
J.  8,  Duncan  and  0,  W.  Smith,  for  appellees. 

Elliott,  C.  J. — The  relator  was  appointed  receiver,  on 
the  petition  of  the  creditors  of  John  E.  Sullivan,  and  seeks 
to  recover  the  full  penalty  of  the  official  bond  executed  by 
the  defendant  Sullivan  as  principal,  and  the  appellees  as 
sureties.  This  bond  was  executed  by  the  obligors  to  secure 
the  faithful  performance  by  Sullivan  of  the  duties  of  the  of- 
fice of  clerk  of  Marion  county.  The  condition  of  the  bond 
was  broken  by  the  embezzlement  by  Sullivan  of  large  sums 
of  money  paid  to  him  as  clerk,  and  due  to  many  persons. 

It  18  our  judgment  that,  upon  the  facts  appearing  of  re- 
cord, the  persons  to  whom  the  money  appropriated  by  the 
defaulting  clerk  belonged,  are  the  only  ones  who  can  main- 
tain actions  on  his  official  bond,  and  that  there  is  no  right 
of  action  in  the  receiver. 

The  relator  was  appointed  a  receiver  of  the  assets  of  Sul- 
livan, and  was  invested  with  authority  to  collect  and  dispose 
of  those  assets  and  to  disburse  the  proceeds;  but  this author- 
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ity  vested  in  him  no  right  of  action  on  Sullivan's  official 
bond.  The  enforcement  of  the  bond  against  Sullivan  and 
his  sureties  is  not  the  collection  of  a  claim  due  Sullivan,  but 
on  the  contrary,  is  the  enforcement  of  a  claim  against  him. 
To  enforce  a  claim  against  a  debtor  is  a  very  different  thing 
from  enforcing  one  in  his  favor,  and  it  is  inconceivable  that 
a  person  with  authority  to  collect  claims  due  the  debtor  can 
enforce  claims  against  him.  That  the  debtor  is  liable  as 
principal,  and  others  are  liable  with  him  as  sureties,  can 
make  no  difference,  for  the  rule  which  controls  is  this  :  No 
right  of  action  vests  in  a  receiver  to  enforce  a  bond  executed 
by  a  debtor  whom  he  represents.  The  receiver  was  appointed 
to  secure  what  was  due  Sullivan,  and  not  to  secure  judgments 
upon  bonds  executed  by  him,  and  it  is  not  within  the  scope 
of  the  receiver's  authority  to  prosecute  actions  upon  such 
bonds.  It  is  to  be  kept  in  mind  that  a  receiver  has  no  orig- 
inal, intrinsic  authority,  for  all  the  authority  he  possesses  is 
that  delegated  to  him  by  the  interlocutory  decree  appointing 
him.  His  authority  is,  therefore,  a  derivative  one,  and  can 
not  extend  beyond  the  decree  from  which  it  is  derived. 

The  rights  of  action  vested  in  a  receiver  are  transmitted 
by  the  order  of  appointment,  but  their  original  source  is  the 
debtor,  whose  assets  and  rights  are  placed  in  the  receiver's 
hands  by  the  order  of  the  court.  The  general  rule  is  that  a 
receiver  can  not  have,  nor  be  made  to  have,  any  right  of  ac- 
tion not  vested  in  the  debtor,  and  there  are,  as  we  now  re- 
member, only  two  exceptions  to  this  general  rule ;  one  is 
that  a  receiver  may  maintain  a  suit  to  set  aside  a  fraudulent 
conveyance,  and  the  other  i^  that  where  the  statute  author- 
izes it  the  receiver  of  an  insolvent  corporation  may  sue  the 
stockholders.  The  first  instance  is  a  real  exception,  but  the 
second  is,  in  truth,  no  more  than  an  apparent  one,  for  the 
corporation  and  its  stockholders  are  distinct  beings,  in  legal 
contemplation ;  so  that  the  receiver  of  a  corporation  who 
sues  a  stockholder  does  not  in  reality  sue  the  ^ebtor  whose 
estate  he  represents.     But  it  is  not  necessary  to  discuss  the 
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No.  16,071. 

Sage  v.  The  State. 

CanajSAij  Law. — Felony, — Aeeestory  h^ore  the  Fact — IndictmenL^Suffieietiey 
i^afttr  Verdiet,--0(mBtrtuaianqfSUUuU.— Section  1784,  B-  8.  1881,  provid- 
ing  that  whenever  an  accused  person  is  to  be  charged  as  an  accessory  be- 
fore the  fact,  "the  following  (or  words  of  similar  import)  shall  be  in- 
serted after  the  statement  of  the  offence  committed  bj  the  principal: 
'  And  the  said  A.  B.  was  accessory  before  the  fact  to  the  said  felony  ' 
(here  set  forth  how  he  aided  and  abetted  the  principal),"  is  mandatory, 
and  an  indictment  which  does  not  conform  thereto,  although  sufficient 
in  other  respects,  is  bad,  even  as  agaijist  a  motion  in  arrest  of  judg- 
ment. 

Save. — Bepeal  of  Statute. —  WUl  not  Cure  iVmbtw  Error. — An  indictment 
must  be  good  according  to  the  statute  in  force  at  the  time  the  judgment 
is  pronounced,  and  the  subsequent  repeal  of  the  statute  will  not  cure  an 
error  previously  committed. 

From  the  Grant  Circuit  Court. 

W.  H.  Carroll,  A.  E.  Steele  and  J.  A.  Kersey,  for  appellant. 
i.  21  Michener,  Attorney  General,  8.  W.  Caniwell,  Prose- 
cuting Attorney,  J.  H.  Gillett  and  H.  J,  Paulvs,  for  the  State. 

Mitchell,  J. — The  appellant  was  indicted  and  convicted 
as  an  accessory  before  the  fact  to  the  crime  of  murder. 

The  question  for  consideration  is  as  to  the  sufficiency  of 
the  indictment  after  verdict  to  sustain  a  judgment  as  against 
a  motion  in  arrest. 

Concerning  accessories  we  find  the  following  in  the  code 
of  criminal  procedure  :  "  Whenever  the  person  accused  is  to 
be  charged  as  an  accessory  before  the  fact,  the  following  (or 
words  of  similar  import)  shall  be  inserted  after  the  statement 
of  the  oflPence  committed  by  theprincipal :  *And  the  said  A. 
B.  was  accessory  before  the  fact  to  the  said  felony '  (here  set 
forth  how  he  aided  and  abetted  the  principal)."  Section 
1734,  R.  S.  1881. 

With  the  exception  that  the  above  section  of  the  statute 
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was  entirely  disregarded,  the  indictmeDt  is  unquestionably 
sufficient,  and  conforms  with  the  approved  precedents.  £/Z- 
mer  v.  State,  14  Ind.  52. 

Is  the  statute  mandatory,  or  may  its  provisions  be  dis- 
pensed with  by  construction?  The  crime  of  murder  is  de- 
fined in  section  1904,  R.  S.  1881,  and  section  1788,  R.  S. 
1881,  declares  that  "  Every  person  who  shall  aid  or  abet  in 
the  commission  of  any  felony ;  or  who  shall  counsel,  en- 
•courage,  hire,  command,  or  otherwise  procure  such  felony  to 
be  committed, — ^shall  be  deemed  an  accessory  before  the  fact.'' 
These  two  sections  must  be  looked  to  in  order  to  ascertain 
what  shall  constitute  a  person  an  accessory  before  the  fact,  to 
the  crime  of  murder. 

Sectiou  1734  declares  that  in  charging  an  accused  with  be- 
ing an  accessory  before  the  fact,  certain  specified  words — or 
words  of  similar  import — shall  be  inserted  in  the  indictment 
after  the  statement  of  the  offence  committed  by  the  principal. 
All  of  these  sections  are,  therefore,  to  be  regarded  in  deter- 
mining whether  or  not  the  indictment  is  sufficient.  State  v. 
Lay,  93  Ind.  341. 

Statutes  are  supposed  to  express  the  will  of  the  sovereign 
power  of  the  State,  and  it  is  the  plain  duty  of  courts  to  give 
effect  to  the  legislative  will  without  scrutinizing  the  reasons 
which  may  have  induced  the  enactment  of  an  unambiguous 
statute.  Interpretation  and  construction  are  allowable  when 
different  meanings  may  be  attributed  to  the  language  em- 
ployed, but  when  the  language  used  in  expressing  the  legis- 
lative will  is  not  only  plain,  but  admits  of  but  one  meaning, 
the  task  of  interpretation  can  hardly  be  said  to  arise.  End- 
lich  Statutes,  section  4. 

Courts  may  construe  and  interpret  when  construction  and 
interpretation  are  necessary  in  order  to  discover  the  true  mean- 
ing of  a  statute,  but  when  the  meaning  is  discovered,  it  is  no 
more  the  province  of  the  court  to  set  aside  a  statute  consti- 
tutionally enacted  than  it  is  the  right  of  any  other  citizen  to 
do  so.     Here  is  an  express  statutory  requirement  directing 
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in  terms  that  not  only  the  specific  acts  from  which  the  in- 
ference might  be  drawn  that  the  accused  was  an  accessory 
before  the  fact  to  the  felony  alleged  to  have  been  committed, 
should  be  set  out  in  the  indictment,  but  that  the  general 
stiitement  that  he  "  was  accessory  before  the  fact  to  said  fel- 
ony," or  words  of  similar  import,  should  be  inserted.  Under 
this  statute,  ^'  Not  only  must  all  the  circumstances  essential 
to  the  offence  be  averred,  but  these  averments  must  be  so 
shaped  as  to  include  the  legal  characteristics  of  the  offence.'' 
Whart.  Cr.  PI.  and  Pr.,  section  153.  These  words  character- 
ize the  offence  in  general  terms,  and  are  made  by  statute  an 
essential  element  in  the  charge  of  being  accessory  to  a  felony. 
An  indictment  which  wholly  disregards  this  statutory  require- 
ment does  not  state  facts  sufficient  to  charge  a  public  offence. 

*^  Where  the  statute  prescribes  or  implies  the  form  of  the 
indictment,  it  is  usually  sufficient  to  describe  the  offence  in 
the  words  of  the  statute,  and  for  this  purpose  it  is  essential 
that  these  words  should  be  used.  In  such  case  the  defendant 
must  be  specially  brought  within  all  the  material  words  of  the 
statute;  and  nothing  can  be  taken  by  intendment.'*  Whart. 
Cr.  PI.  and  Pr.,  section  220. 

Where  the  defect  in  an  indictment  is  the  omission  to  state 
matter  expressly  required  by  statute,  the  omission  will  not 
be  cured  by  verdict.  Burroughs  v.  State,  72  Ind.  334 ;  State 
V.  Goi^e,  34  N.  H.  510. 

Justice  must  use  right  means  in  attaining  its  ends,  and  its 
ends  when  attained  must  be  such  as  the  law  allows.  ^^  Hu- 
man laws  are  meant  merely  to  conserve  the  outward  order  of 
society.  And  a  part  of  this  order,  not  less  essential  than  any 
other  part,  consists  in  pursuing  the  exact  methods  which  the 
law  has  laid  down  in  bringing  criminals  to  justice."  1 
Bishop  Cr.  Proc,  section  93 ;  Id,,  section  89. 

As  was  aptly  said  in  Shepherd  v.  State,  54  Ind.  25,  *'  Here, 
the  indictment  is  bad  for  non-conformity  to  the  requirements 
of  the  statute.  And  if  this  court,  for  the  sake  of  sustaining 
the  conviction  in  this  case,  construes  away  some  of  the  re- 
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quirements  of  the  statute^  the  true  test  by  which  to  deter- 
mine the  validity  of  an  indictment  is  destroyed,  and  in  each 
succeeding  case  we  shall  be  expected  to  depart  further  and 
further  from  the  statute,  till  the  only  rule  left  will  be  the 
mere  discretion  of  the  court  in  each  particular  case" 

It  is  a  rule  of  pleading  even  in  civil  causes,  that  the  omis- 
sion of  an  averment  which  the  statute  makes  essential  to  the 
statement  of  a  cause  of  action  is  not  cured  bv  a  verdict* 
Mansur  v.  Streighty  103  Ind.  368,  and  cases  cited.  This  rule 
should  have  special  application  in  criminal  pleading.  Society 
is  more  interested  that  even  the  guilty  should  be  punished 
according  to  law  than  that  they  should  be  merely  punished. 

The  language  of  the  statute  can  tfot  be  regarded  as  merely 
permissive.  It  can  not  be  supposed  that  the  Legislature  in- 
tended to  leave  it  wholly  discretionary  with  the  pleader 
whether  or  not  the  omitted  averment  should  be  inserted. 
Such  a  construction  would  be  trifling  with  the  statute,  and 
would  rest  upon  the  assumption  that  the  Legislature  had  no 
motive  whatever  in  its  enactment.  Where  the  public  or 
third  persons  have  an  interest  in  the  enforcement  of  a  stat- 
ute, its  terms  are  to  be  regarded  as  mandatory.  Nave  v. 
Nave,  7  Ind.  122;  Endlich  Statutes,  section  312. 

It  is  proper  to  remark  that  after  the  trial  and  conviction 
of  the  appellant,  section  1734  was  repealed  (see  Elliott's 
Suppl.,  section  304),  but  the  repeal  can  not  cure  an  error 
which  was  committed  while  the  previous  law  was  in  force. 
It  was  necessary  that  the  indictment  should  be  good  ac- 
cording to  the  statute  in  force  at  the  time  the  judgment  was 
pronounced. 

The  court  erred  in  overruling  the  appellant's  motion  in 
arrest. 

Judgment  reversed. 

The  clerk  will  make  the  proper  order  for  the  return  of  the 
defendant. 

Filed  Oct.  15, 1889  ;  petition  for  a  rehearing  overruled  Oct.  19,  1889. 
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No.  13,825. 

Lucas  v.  The  Pennsylvania  Company. 

Railboad. — Platform  Between  StcUiom. — Duty  to  Keep  in  Repair. — lAabUUif 
for  Negligence. — Where  two  railroad  companies  use  in  common  a  platform 
extending  from  the  station  of  one  to  that  of  the  other,  and  over  which 
their  passengers  may  be  expected  to  pass  in  going  from  odc  station  to 
the  other,  they  are  bound  to  keep  it  in  safe  condition,  and  are  both 
liable  for  injuries  resulting  to  passengers  from  their  failure  to  do  so. 

From  the  Porter  Cireuit  Court. 

jE.  D.  Orumpacker,  P.  Grumpacker  and  H,  A.  Gillett,  for 
appellant. 

J.  Brackenridge,  for  appellee. 

Elliott^  C.  J. — The  speoial  verdict  rendered  in  this  case 
is  set  forth  in  the  opinion  delivered  in  the  case  of  LouiswlUj 
elc.y  R.  W.  Co.  V.  LuodSy  119  Ind.  583^  and  the  only  question 
presented  by  this  appeal  is,  whether  the  facts  stated  entitled 
the  appellant  to  a  judgment  against  the  appellee. 

We  have  no  brief  or  argument  from  the  appellee,  and  we 
are  unable  to  discover  any  ground  upon  which  the  judgment 
can  be  sustained^  for  the  facts  stated  very  satisfactorily  show 
that  both  of  the  defendants  were  guilty  of  a  breach  of  duty. 
The  appellant  had  alighted  from  the  train  of  one  of  the  de- 
fendants, and  was  making  her  way  to  the  proper  place  to  take 
passage  on  the  train  of  the  other.  She  was  not  an  intruder 
as  to  either,  but  she  was  entitled  to  protection  from  both. 
Neither  had  a  right  to  permit  a  platform  which  it  was 
natural  that  a  reasonable  and  prudent  person  would  traverse 
in  passing  from  one  station  to  the  other  to  become  and  re- 
main unsafe.  The  situation  of  the  platforms  and  the  sur- 
roundings were  such  as  to  make  it  natural  for  a  person 
alighting,  as  the  appellant  did,  from  a  train  of  the  one  de- 
fendant, intending  to  take  passage  on  the  train  of  the  other. 
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defendant,  to  pursue  th6  course  she  took  in  her  attempt  to 
pass  from  the  one  station  to  the  other. 

The  defendants  were  bound  to  know  that  passengers  who 
intended  to  pass  from  the  one  station  to  the  other  might  be 
misled  by  the  situation  and  construction  of  the  platform^ 
and  it  was  the  duty  of  both  to  provide  against  injury  to  pas- 
sengers  by  making  safe  the  platform  used  by  them  in  com- 
mon, and  upon  which  one  going  from  one  station  to  the 
other  would  probably  walk.  Longmore  v.  Great  Western  R. 
W.  Cb.,  19  C.  B.  N.  S.  183;  MoKone  v.  Michigan  Central 
R.  jB.  Cb.,  61  Mich.  601 ;  Louisville,  etc,  R,  R.  Co.  v.  Wolfe, 
80  Ky.  82 ;  Knight  v.  Portland,  etc.,  R.  R.  Co.,  56  Me.  234 ; 
HulbuH  V.  New  York  Central  R.  R.  Co.,  40  N.  Y.  145. 

In  the  appeal  of  the  Louisville,  New  Albany  and  Chicago 
Company,  we  stated  the  rule  of  law  which  governs  railroad 
companies  in  cases  like  this;  and  that  is,  perhaps,  all  that  we 
need  do,  but  the  rule  is  so  well  stated  in  a  very  recent  work 
that  we  quote  it :  "  The  depot  and  connected  grounds,  vis- 
ited by  coming  and  going  passengers,  should  be  fitted  up  with 
a  careful  regard  to  their  comfort  and  safety.  The  approaches, 
the  tracks  around,  the  platforms  and  places  for  entering  and 
leaving  the  cars,  the  passages  to  the  cars ;  every  spot  likely 
to  be  visited  by  passengers  seeking  the  depot,  waiting  at  it 
for  trains,  or  departing ;  should  be  made  safe  and  kept  so,, 
and  at  reasonable  times  should  be  lighted.  And  passengers- 
not  in  fault,  injured  through  a  neglect  of  this  duty,  may 
have  compensation."  Bishop  Non-Contract  Law,  section 
1086.     Many  decisions  are  adduced  in  support  of  the  text. 

The  fact  that  the  negligence  of  the  Louisville,  New  Al- 
bany and  Chicago  Company  concurred  with  that  of  the  ap- 
pellee does  not  relieve  the  latter  from  liability.  Louisville, 
etc.,  R.  W.  Co.  V.  Lucas,  supra,  and  authorities  cited ;  Town  of 
Knigktstovm  v.  Musgrove,  116  Ind.  121;  Colegrove  v.  New 
York,  etc.,  R.  R.  Co.,  20  N.  Y.  492 ;  Cuddy  v.  Horn,  46 
Mich.  596 ;  Kain  v.  Smith,  80  N.  Y.  458;  Wabash,  do.,  U- 
W.  Go.  V.  ShacMet,  105  111.  364. 


MAY  TERM,  1889. 


Stuier  tt  cd.  V.  Hogun  tt  ai. 


Judgment  reversed,  with  iustructious  to  render  judgment 
on  the  special  verdict  against  both  of  the  defendants  in  the 
action. 

FiUd  Jttiw  18,  lS89i  petition  for  »  reheariag  OTerraled  Bept.  19, 1SS9. 


No.  14,6«7. 
Staseb  et  au  v.  Hooak  et  al. 

WtU/. — Contttt  of. —  Witnett. — Compeitnen. — Opinion.— In  a  proceeding  to 
cooteat  a  will,  the  heirs  and  deviseea  are  competent  witneasea  as  to  the 
mental  condition  of  the  testator,  and,  not  beins  experts,  such  iritne8»e» 
most  slate  the  facta  upon  which  thej  base  their  opinione,  including  the 
conduct  of  the  testator,  what  he  sud,  and,  perhapB,  a  full  bbtory  of 

SuCE. — Mental  IneapaeUi/. —  Vndae  Injlaenee. — Eeideatx. —  f^cwi  of  Tettator 
a»  ta  Mating  Wills.— In  a  proceeding  to  contest  a  will  on  the  groonds  of 
mental  incapacity  and  undne  influence,  a  conversation  between  the  tes- 
tator and  another  in  relation  to  the  former's  views  upon  the  subject  nf 
making  wills,  in  which  he  spoke  strongly  against  giving  one  child  a 
larger  share  of  the  estate  than  another,  is  competent. 
Sajie. — Mental  OmdUiim. — OrouSkam,iwUirm.^A.  witness  having  testilied 
.  BS  to  the  ph;sical  and  mental  condition  of  the  testator  dunng  the  last 
year  of  hie  life,  a  que«tioD  on  cross-examination  as  to  whether  the  wit- 
ness wonld,  during  that  period,  have  taken  a  note  from  the  testator, 
and  whether  he  ever  heard  auybody  question  his  sanity,  is  not  compe- 

Saxk.— 2)<mic«tr;  Beiatiom  of  TMotm-. —Where  it  is  sought  to  set  aside  a 
will  on  the  grounds  of  insanity  and  undue  influence,  it  is  competent  to 
show  the  relations  existing  between  the  testator  and  his  family,  as  tu 
whether  they  were  friendly  or  otherwise. 

Same. — Gmdition  t^  Tatator'i  Mind. — Seopt  of  Inquiry. — To  enable  Ihe 
jury  to  determine  as  to  the  condition  of  the  testator's  mind  nt  the 
date  of  the  will,  it  ii  proper  to  show  its  condition  at  aoy  time  prior 
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Same. — Opinion  <^  Witnets, — The  testator  having  been  a  lawyer,  and  hay- 
ing condacted  the  trial  of  a  cause  before  a  justice  of  the  peace  a  short 
time  prior  to  his  death,  the  justice  might  properly  detail  the  facts  as  to 
the  manner  in  which  the  testator  conducted  the  trial,  but  his  mere 
opinion  that  he  managed  the  cause  "  well  and  shrewdly  "  is  not  com- 
petent. 

Same. — ImpeauJiment  of  Wiinen. — Where  a  witness,  upon  facts  stated  by 
him,  gives  his  opinion  that  the  testator  was  of  sound  mind,  it  is  proper 
to  show,  by  way  of  impeachment,  that  he  had  stated  out  of  court  that 
the  testator  was  childish,  and  that  he  was  going  crazy. 

Same. — Contradietion  as  to  Collateral  Matter, — Tnlerett  and  HosiUity  of  WU- 
nes8, — ^The  general  rule  that  where  a  witness  is  cross-examined  on  mat- 
ters collateral  to  the  issues,  his  answers  can  not  be  contradicted  by  the 
party  putting  the  questions,  has  no  application  where  it  is  sought  to 
show  that  the  witness  has  an  interest  in  the  case,  or  that  he  is  hostile 
to  one  of  the  parties  to  the  action. 

Sams. —  Verdict. — Suipport  of  Evidence, — Where  a  complaint  to  contest  a 
will  charges  both  mental  incapacity  and  undue  influence,  a  general 
verdict  setting  aside  the  will,  will  withstand  an  attack  upon  the  ground 
that  it  is  not  supported  by  the  evidence,  if  there  is  evidence  tending  to 
support  one  of  the  charges  made  by  the  complaint. 

Same. — Inatruclion  to  Find  for  the  Defendant. — Where,  in  a  proceeding  to 
contest  a  will,  there  is  some  evidence  tending  to  support  the  charge  of 
undue  influence,  it  is  proper  to  refuse  to  instruct  the  jury  that  they 
should  find  for  the  defendants  on  that  issue  on  the  ground  that  there  is 
no  such  evidence.  t 

Evidence. — Objection  to,— Practice. — Where  a  witness  who  is  competent  to  • 
testify  as  to  some  matters  is  placed  upon  the  stand  for  examination,  an 
objection  then  interposed  that  such  witness  is  not  competent  to  testify 
as  to  certain  other  matters,  thus  imposing  upon  the  court  the  burden 
of  watching  the  testimony  and  separating  the  competent  from  the  in- 
competent, is  not  well  taken. 

Same. — Admisaion  of  Incompetent  Teatinumy, — Motion  for  New  Trial — Where 
some  of  the  testimony  of  a  witness  is  competent,  a  motion  for  a  new 
trial  which  is  predicated  upon  the  admission  of  testimony  of  such  wit- 
ness must  point  out,  with  clearness  and  certainty,  the  particular  evi- 
dence objected  to. 

Misconduct  op  Counsel. —  Arg/uiment. —  Practice, — It  is  only  where  the 
court  is  called  upon  to  correct  the  injury  resulting  from  the  miscon- 
duct of  counsel  during  the  trial  and  refuses  to  do  so,  whereupon  an 
exception  is  reserved,  that  any  question  can  be  presented  in  relation 
thereto  on  appeal,  unless  the  injured  party  moves  to  discharge  the 
jury. 

iNTEBBoaATOBiES  TO  JuBT. — Ncw  TrioL  — Aesignment  of  Error, — ^The  re- 
fusal of  the  court  to  require  a  jury  to  answer  an  interrogatory  more 


MAY  TERM,  1889. 


209 


Staser  ei  al,  v.  Hogan  et  oL 


specifically  may  be  assigned  as  a  cause  for  a  new  trial,  bat  it  can  not  be 
independently  assigned  as  error  in  the  Supreme  Court. 

iNSTRDcnoKS  TO  JuBY. — Argvmeni  upon  Legal  Queslions, — DUeretion  cf 
CowL — As  the  trial  court  has  power  to  hear  argument  and  authorities 
bearing  upon  legal  questions  involved  in  its  instructions,  its  discretion 
in  doing  so  must  be  harmfully  abused  in  order  to  constitute  available 
error.* 

Samb. — Suppfying  Omisgions. — A  judgment  will  not  be  reversed  on  account 
of  an  instruction  which  is  meaningless  as  it  appears  in  the  record,  but 
which,  upon  supplying  evidently  omitted  words,  is  correct  as  an  abstract 
legal  proposition. 

SpeciaIj  Judge. — Power  q/l — Final  Di^po&Uum  of  Cause, — Where  a  cause 
is  tried  before  a  special  judge,  and  a  verdict  returned  on  the  last  day  of 
the  term  of  court,  such  special  judge  has  authoiity  to  hear  a  motion  for 
a  new  trial  filed  on  the  first  day  of  the  next  term,  and  to  make  a  final 
disposition  of  the  cause. 

Yerdict. — Support  of  Evidence. — Tnten*ogatories, — If  a  general  verdict  is 
supported  by  the  evidence,  a  motion  for  a  new  trial,  assigning  as  a 
reason  that  it  is  not  so  supported,  should,  be  overruled,  without  regard 
to  the  manner  in  which  interrogatories  are  answered.  • 

Same. — Anwen  to  Interrogatories, — Where  there  is  nothing  in  the  record  to 
show  that  the  verdict  is  not  based  upon  the  charge  which  the  evidence 
tends  to  support,  it  is  wholly  immaterial  whether  of  not  the  answers  to 
interrogatories  addressed  to  another  branch  of  the  case  are  supported 
by  the  evidence. 

From  the  Posey  Circuit  Court. 

A,  C  Tanner,  W.  W.  Ireland^  J,  8.  Buchanan,  (7.  Buchanan 

and    W.  E,  Niblack,  for  appellants. 

O.  F.  Menzies,  D.  B.  Kurrder  and  J".  E.  McOuUough,  for 
appellees. 

CoPPEY,  J. — This  action  was  commenced  by  the  appellees 
against  the  appellants  in  the  circuit  court  of  Vanderburgh 
county^  to  contest  and  set  aside  the  will  of  John  C.  Staser^ 
deceased.     There  are  four  causes  for  contest  alleged^  viz. : 

1st.  That  the  said  John  C.  Staser  was  of  unsound  mind 
at  the  time  he  executed  the  will. 

2d.  That  said  pretended  will  was  not  the  will  of  the  said 
John  C.  Staser. 

3d.   That  said  pretended  will  was  unduly  executed. 
Vol,  120.— 14 
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4th.  That  said  will  was  procared  by  the  undue  influence 
of  the  defendants^  Clinton  Staser^  Clara  Staser,  his  wife,  and 
others  to  the  plaintiffs  unknown. 

The  cause  was  venued  to  the  Posey  Circuit  Court,  where 
the  same  was  put  at  issue  by  a  general  denial  of  all  the  de- 
fendants. The  cause  was  tried  by  a  jury  who  returned  a 
general  verdict  for  the  appellees.  In  addition  to  the  gen- 
eral verdict  the  jury  returned  answers  to  interrogatories. 
Over  a  motion  for  a  new  trial,  the  court  rendered  judgment 
on  the  verdict,  setting  aside  the  will  in  controversy,  and  de- 
fendants below  appeal  to  this  court  and  assign  as  error : 

1st.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2d.  No  paragraph  of  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action. 

3d.  The  court  erred  in  overruling  the  defendants'  demur- 
rer to  the  first  and  second  paragraphs  of  the  complaint,  and 
to  each  of  them. 

4th.  The  court  erred  in  refusing  to  require  the  jury  to  an- 
swer more  fully  and  specifically  interrogatory  No.  22,  which 
had  been  submitted  to  them  for  answer. 

6th.  The  court  erred  in  overruling  the  defendants'  motion 
for  a  new  trial. 

6th.  The  court  erred  in  overruling  the  defendants'  objec- 
tion to  Hon.  R.  D.  Richardson's  hearing  and  passing  upon 
defendants'  motion  for  a  new  trial. 

7th.  The  court  erred  in  overruling  the  defendants'  objec- 
tion to  Hon.  R.  D.  Richardson's  rendering  judgment  upon  the 
verdict  herein  and  in  rendering  said  judgment. 

8th.  The  court  erred  in  overruling  defendants'  objection 
to  Hon.  R.  D.  Richardson's  making  any  order  in  this  cause  at 
the  January  term,  1888,  of  the  Posey  Circuit  Court. 

9th.  The  court  erred  in  overruling  defendants'  objection 
to  the  appointment  of  Hon.  R.  D.  Richardson  as  special  judge 
in  this  cause  at  the  January  term,  1888,  of  the  Posey  Cir- 
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cait  court;  or  to  the  said  Richardson  making  any  order  herein 
at  said  term. 

In  the  brief  of  the  appellants,  no  objection  to  the  com- 
plaint is  pointed  out  or  discussed.  The  first,  second,  and  third 
assignments  of  error  must,  therefore,  be  deemed  waived. 

The  fourth  is  an  alleged  error  occurring  on  the  trial,  and 
was  proper  matter  to  be  assigned  for  a  new  trial,  but  can  not 
be  assigned  as  error  in  this  court.  Bedford,  etc.y  R.  R.  Go. 
V.  Rainbolt,  99  Ind.  551 ;  West  v.  Camna,  74  Ind.  265 ;  Ogle 
V.  Dilly  61  Ind.  438 ;  Patterson  v.  Lord,  47  Ind.  203. 

ICany  reasons  were  assigned  by  the  appellants  for  a  new 
trial,  which  we  will  consider  in  the  order  in  which  they  are 
set  forth  in  the  motion. 

The  first  and  second  reasons  assigned  for  a  new  trial  are, 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient  evi- 
dence, and  that  the  verdict  is  contrary  to  law. 

There  is  evidence  in  the  record  which  tends  to  support  the 
verdict  of  the  jury,  and  while  there  may  be  a  seeming  pre- 
ponderance of  the  evidence  in  favor  of  the  appellants  upon 
the  issues  joined,  for  the  many  good  reasons  given  in  the  ad- 
judicated cases,  we  are  not  at  liberty  to  disturb  the  verdict 
for  that  reason.  The  weight  of  the  testimony  is  for  the  jury. 
So  well  is  this  rule  settled,  and  so  well  is  it  understood,  that 
we  deem  it  unnecessary  to  cite  authorities. 

The  third  and  sixteenth  causes  assigned  for  a  new  trial, 
involve  the  same  legal  question  and  are  discussed  in  the 
briefs  of  counsel  together,  and  it  is  not,  therefore,  improper 
to  consider  them  without  separation.  They  seek  to  raise 
the  question  of  the  competency  of  Mrs.  Hogan,  one  of  the 
legatees  under  the  will  of  the  deceased,  to  testify  in  the 
cause.  It  is  urged  on  behalf  of  the  appellees  that  the  objec- 
tion to  the  admissibility  of  the  testimony  given  by  this  wit- 
ness was  not  of  such  a  character  as  to  reserve  the  question 
sought  to  be  raised  here,  and  that  the  motion  for  a  new  trial 
was  so  indefinite  that  it  does  not  present  the  question  of  the 
competency  of  Mrs.  Hogan  as  a  witness. 
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The  record  discloses  the  fact  that  the  appellees  called 
Catharine  Hogan^  one  of  the  plaintiffs  below^  and  one  of  the 
appellees  here^  as  a  witness,  and  propounded  to  her  this 
question  :    "  Where  was  your  father  born  ?  '^ 

The  appellants  jnterposed  the  following  objection  :  ^'  We 
object  to  the  witness  as  being  incompetent  except  to  testify 
to  the  testamentary  capacity  of  the  testator.^' 

The  objection  was  overruled,  and  the  appellants  excepted. 
The  appellants,  by  their  counsel,  then  stated  to  the  court  that 
they  "  objected  and  excepted  to  everything  except  that  which 
conduces  to  show  the  testamentary  capacity  of  the  testator; 
in  other  words,  that  which  may  be  proven  by  the  heirs,  and 
nothing  else,  and  the  exception  to  embrace  everything  the 
witness  may  say  that  does  not  conduce  to  show  mental  ca- 
pacity, or  the  want  of  it,  on  .the  part  of  the  testator/^ 

The  objection  being  overruled  by  the  court,  the  witness 
was  permitted  to  detail  the  history  of  the  births,  marriages, 
and  deaths  of  the  family  of  the  deceased  testator. 

At  a  subsequent  period  in  the  trial,  the  record  shows  that 
this  witness  was  again  called  as  a  witness  on  behalf  of  ap- 
pellees, and  before  any  question  had  been  propounded  to  her 
the  appellants  stated  to  the  court :  '^  The  defendants  object 
to  this  witness  testifying  to  anything  that  occurred  prior  to 
the  death  of  the  testator,  and  to  all  communications,  except 
upon  the  questions  and  conversation  that  tend  to  prove  the 
mental  capacity  of  the  decedent,  and  we  object  to  her  testi- 
fying to  any  act  or  conversation  of  any  of  the  devisees,  for 
the  reason  that  the  statements  of  one  devisee  can  not  be  used 
either  for  or  against  the  will ;  and  to  save  time,  and  not  take 
up  time  unnecessarily,  this  objection  to  apply  to  all  that  this 
witness  may  say,  as  well  as  to  other  devisees  or  heirs,"  which 
objection  the  court  overruled,  and  the  appellants  excepted. 

The  witness  then  testified  :  '^  I  gave  my  age  the  other  day. 
I  was  raised  on  the  homestead,  and  lived  (there)  till  I  was 
married.     While  there  I  helped  to  do  the  work  in  the  house. 
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helped  the  boys  in  the  field^  and  helped  my  father  in  the 
field/' 

The  record  states  that  '^  the  defendants  object^  because  she 
is  an  incompetent  witness  on  that  subject^  and  they  objected 
to  this  answer,  and  all  other  questions  and  answers  hereto- 
fore made  by  her  not  tending  to  show  the  sanity  or  insanity 
of  Mr.  Staser.  On  all  other  matters  she  is  incompetent  un- 
der the  statutes,  and  to  save  time  we  make  the  same  objec- 
tions to  all  other  questions  not  in  relation  to  the  mind  of 
decedent  hereafter  to  be  asked." 

The  objection  was  overruled,  and  excepted  to,  and  the 
witness  then  testified  generally  in  relation  to  her  connection 
with  the  family  of  the  deceased  before  her  marriage ;  to  the 
conduct  of,  and  conversations  with,  the  deceased  with  a  view 
of  giving  her  opinion  as  to  the  condition  of  his  mind  at  the 
time  of  the  execution  of  the  will  in  controversy,  as  well  as 
to  matters  which  occurred  since  the  death  of  the  testator. 

The  third  cause  assigned  for  a  new  trial  is  as  follows : 

"  3d.  For  error  of  law  occurring  at  the  trial,  and  excepted 
to  at  the  time,  by  the  defendants,  in  this,  to  wit,  in  admitting 
in  evidence  and  permitting  Catharine  Hogan,  a  witness  pro- 
duced and  sworn  by  the  plaintiffs,  to  tefstify  as  follows." 

Then  follows  all  the  testimony  of  Catharine  Hogan  when 
first  on  the  witness-stand,  followed  by  this  language :  *'  The 
testimony  of  Catharine  Hogan,  she  being  a  daughter  of  de- 
ceased, John  C.  Staser,  his  heir  and  devisee  in  his  will  (is), 
therefore,  incompetent  under  the  statute  to  such  facts,  and 
is  also  a  party  plaintiff." 

The  sixteenth  reason  assigned  for  a  new  trial  is  as  follows : 

*'  16.  In  admitting  in  evidence,  and  permitting  Kat« 
*  Hogan,  a  witness  offered  by  plaintiffs,  to  give  the  following 
testimony." 

Then  follows  all  the  testimony  given  by  the  witness  when 
on  the  witness-stand  the  second  time,  and  this  reason  con- 
cludingas  follows  :  "  Such  testimony  being  incompetent,  im- 
material, and  irrelevant,  she  being  a  daughter  of  John  C. 
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Staser,  a  devisee  under  his  will  and  a  party  to  this  suit,  be- 
ing incompetent  under  the  statute  to  testify  to  such  facts,  is 
further  incompetent,  immaterial,  and  irrelevant  for  the  reason 
that  it  details  a  conversation  about  Clara  Staser,  who  is  not 
a  party  to  the  suit  or  heir  of  the  testator  or  devisee  under  his 
will." 

Section  496,  R.  S.  1881,  makes  all  persons,  whether  par- 
ties to,  or  interested  in,  the  suit,  competent  witnesses  in  civil 
actions  or  proceedings,  except  as  otherwise  provided  by  stat- 
ute. Section  499  provides  that  in  all  suits  by  or  against 
heirs  or  devisees,  founded  on  a  contract  with,  or  demand 
against,  the  ancestor,  to  obtain  title  to  or  possession  of  prop- 
erty, real  or  personal,  of  or  in  right  of  such  ancestor,  or  to 
affect  the  same  in  any  manner,  neither  party  to  such  suit 
shall  .be  a  competent  witness  as  to  any  matter  which  occur- 
red prior  to  the  death  of  the  ancestor. 

In  the  case  of  Lamb  v.  Lamh,  105  Ind.  456,  it  was  settled 
that,  in  a  proceeding  like  this  to  contest  a  will,  the  heirs  and 
devisees  are  competent  witnesses  as  to  the  mental  condi- 
tion of  the  testator. 

As  Mrs.  Hogan  was  not  an  expert  witness,  before  she 
could  give  her  opinion  as  to  the  mental  condition  of  the  tes- 
tator, it  was  necessary  that  she  should  state  the  facts  upon 
which  such  opinion  was  based.  This,  of  necessity,  included 
the  conduct  of  the  testator,  what  he  said,  the  manner  in 
which  he  conducted  himself,  and  might,  perhaps,  include  h  is 
full  history  up  to  the  time  of  his  death. 

Much  of  the  testimony,  therefore,  given  by  Mrs.  Hogan, 
if  not  all,  was  competent,  and  she  was  a  competent  witness 
as  to  the  matters  therein  detailed  by  her.  Under  the  form 
of  objection  here  made  the  burden  was  thrown  upon  the 
court  to  watch  her  testimony,  and  when  a  question  was  asked, 
or  an  answer  made,  to  which  she  was  not  competent  to  tes- 
tify, the  court  was  required  to  interpose  an  objection.  We 
do  not  think  such  a  burden  could  be  imposed  upon  the  court. 

It  is  not  error  for  the  trial  court  to  overrule  an  objection. 
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to  the  testimony  of  a  witness  made  before  such  testimony  is 
given,  and  .when  the  court  can  not  know  what  it  will  he. 
Wolfe  V.  Pugh,  101  Ind.  293.  Nor  is  it  the  duty  of 
the  court  to  separate  competent  from  incompetent  evidence. 
That  duty  rests  upon  counsel.  Guthrelly,  Outhrell,10i  Ind. 
375. 

8o^  in  the  motion  for  a  new  trial,  the  court,  in  order  to  as- 
certain whether  any  illegal  testimony  had  been  permitted  to 
go  to  the  jury,  would  be  required  to  look  through  all  the 
testimony  of  the  witness,  and  separate  the  legal  from  the  ille- 
gal. This  is  a  duty  that  the  court  can  not  be  required  to 
perform.  Causes  for  a  new  trial  must  be  assigned  with  clear- 
ness, certainty,  precision,  and  particularity.  Louismlle,  etc., 
R.  W.  Go.  V.  Thompson,  107  Ind.  442 ;  Bayless  v.  Olenn, 
72  Ind.  5 ;  Goryell  v.  Stone,  62  Ind.  307  ;  Grajit  v.  West/all, 
67  Ind.  121 ;  Ball  v.  Balfe,  41  Ind.  221 ;  Wright  v.  PoUer, 
38  Ind.  61. 

With  the  sixteenth  reason  for  a  new  trial  are  set  out  thirty- 
«ight  pages  of  evidence,  embracing  all  the  testimony  of  the 
witness  while  on  the  stand,  and  to  require  the  court  to  ex- 
amine this  mass  of  testimony  with  a  view  of  ascertaining 
whether  any  that  was  incompetent  had  crept  into  the  record 
would  be  to  impose  upon  the  court  a  burden  wholly  unwar- 
ranted by  the  law.  In  our  opinion  no  question  is  presented 
by  the  record  as  to  the  competency  of  the  testimony  given 
by  Mrs.  Hogan. 

The  appellees  called  one  Maidlow,  and,  over  the  objection 
of  the  appellants,  proved  by  him  a  conversation  with  the  tes- 
tator in  relation  to  the  testator's  views  upon  the  subject  of 
making  wills,  in  which  he  spoke  strongly  against  giving  one 
child  a  larger  share  than  another. 

It  is  conceded  by  the  appellants,  in  their  brief,  that  this 
testimony  would  have  been  proper  if  it  had  been  confined  to 
what  the  deceased  said  in  relation  to  the  disposition  of  his 
own  property,  but  it  is  contended  that  he  was  talking  about 
the  dispositions  of  property  made  by  others.     But  we  un- 
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derstand  that  he  was  speaking  on  that  occasion  of  a  line  of 
conduct  to  be  pursued  by  himself  as  well  as  others^  and  we 
are  unable  to  perceive  any  valid  objection  to  the  evidence* 
The  same  objection  was  made  to  the  testimony  of  Heston 
and  Wright,  who  testified  to  similar  conversations^  but  wha(^ 
we  have  already  said  disposes  of  the  objection. 

The  appellees  called  one  Mesker  as  a  witness,  who  testified 
as  to  his  acquaintance  with  the  testator^  and  that  during  the 
last  year  of  his  life  his  health  was  failing  very  much ;  that 
his  conversation  shifted  more  than  it  did  in  former  years, 
and  that  there  was  a  change  in  him. 

On  cross-examination  the  appellants  asked  the  witness  this 
question  :  *^  Mr.  Mesker,  would  you  have  taken  a  note  from 
John  C.  Staser  during  the  last  year  of  his  life?  Did  you 
ever  hear  anybody  in  his  life  question  his  sanity?^' 

The  court  sustained  an  objection  to  these  questions.  We 
do  not  think  the  court  erred  in  this  ruling.  We  are  unable 
to  perceive  how  it  could  be  material  what  the  witness  would 
or  would  not  have  done,  or  how  the  opinions  of  others^  not 
under  oath^  as  to  the  sanity  or  insanity  of  the  testator  could 
be  admissible  in  evidence. 

The  appellees  were  permitted  to  prove  by  Mrs.  Yeager, 
who  is  the  stepmother  of  three  of  the  testator's  grandchil- 
dren, who  were  disinherited  by  the  will  in  controversy,  that 
the  deceased  always  greeted  and  treated  her  as  nicely  as  any 
one  could  treat  a  daughter. 

Under  the  issues  in  this  cause,  it  was  not  improper  to  prove 
the  relations  that  existed  between  the  testator  and  his  family, 
that  is,  whether  they  were  friendly  or  otherwise.  We  do  not 
think  the  court  erred  in  admitting  this  testimony. 

The  appellees  called  Mrs.  Anna  Stockfleth,  who  is  a  dev- 
isee under  the  will  of  the  deceased,  and  one  of  his  heirs, 
and,  over  the  objection  of  the  appellants,  proved  by  her 
substantially  the  manner  in  which  the  family  of  the  deceased 
live  together ;  that  the  deceased  farmed  and  practiced  law  ; 
that  he  loaned  money  in  both  large  and  small  amounts  until 
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some  time  before  his  death ;  that  the  last  year  of  his  life  he 
did  not  attend  to  his  own  business^  but  that  most  of  his  bus- 
iness was  transacted  by  his  son  Clinton ;  the  last  year  of  his 
life  he  seemed  childish^  and  was  guilty  of  conduct,  and  held 
conversations,  which  indicated  that  his  mind  was  failing,  and 
that  Clinton  Staser  was  not  on  friendly  terms  with  his  sister, 
Mrs.  Hogan. 

We  think  that  this  witness  was  competent  as  toal]  matters 
appearing  in  her  testimony.     Lamb  v.  Lamb,  supra. 

If  she  was  competent  to  give  an  opinion  as  to  the  mental 
condition  of  the  testator,  she  was  competent  to  give  a  state- 
ment of  all  she  knew  about  him  both  before  and  after  it  is 
claimed  that  his  mind  failed,  together  with  what  he  did  and 
said,  and  the  change,  if  any,  in  his  manner,  with  a  view  of 
enabling  the  jury  to  weigh  such  opinion  when  given ;  indeed, 
without  such  statement  she  could  not  be  permitted  to  give 
her  opinion. 

Mrs.  Aiken,  over  the  objection  of  the  appellants,  was  per- 
mitted to  testify  to  a  conversation  between  herself,the  testator, 
and  his  son  Clinton  in  the  year  1879.  The  conversation 
tended  to  show  that  the  memory  of  the  deceased  was  at  that 
time  failing,  and  that  the  son  had  great  influence  over  his 
conduct.  The  objection  urged  is,  that  this  evidence  is  too 
remote.  It  was  proper  to  show  the  condition  of  the  testator's 
mind  at  any  time,  to  enable  the  jury  to  determine  its  condi- 
tion at  the  date  of  thfe  will.  It  was  also  proper  to  show  what 
influence,  if  any,  the  son  had  over  the  testator,  under  the 
issue  that  the  will  was  procured  by  undue  influence. 

The  appellants  called  one  Litchfield,  a  justice  of  the  peace, 
and  proved  by  him  that  in  the  year  1885  the  testator  con- 
ducted the  trial  of  a  cause  before  him,  and  then  offered  to 
prove  by  him  that  the  deceased  managed  the  case  "well  and 
shrewdly."  The  court  refused  to  permit  this  evidence,  and 
in  this  we  think  there  was  no  error.  It  called  for  the  mere 
opinion  of  the  witness.  The  witness  was  allowed  to  detail 
all  that  the  deceased  did  in  the  management  of  the  cause,  and 
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to  give  his  opinion  as  to  the  condition  of  the  testator's  mind  at 
that  time.     This  was  all  the  ap[>ellants  were  entitled  to. 

The  appellants  called  Franklin  Staser  as  a  witness  in  their 
belialf,  and  after  they  had  examined  him  in  chief,  the  appel- 
lees, while  he  was  on  cross-examination,  for  the  purpose  of 
impeaching  his  testimony,  propounded  to  him  the  following 
questions :  ^'  In  the  spring  or  summer  before  your  father  died, 
the  spring  of  1885,  at  or  near  the  station  where  your  father 
lived,  on  the  E.  &  T.  H.  R.  R.,  in  Vanderburgh  county,  if 
you  did  not  say  to  Jake  Clouder,  in  a  talk  about  a  ditch  that 
was  being  dug  on  the  place  there,  called  the  ^  Singer  ditch,' 
and  in  talking  about  your  father's  action  and  conduct  about 
that  ditch,  say,  ^  Pay  no  attention  to  the  old  man  ;  he  is  old 
and  childish?'" 

Afler  having  fixed  the  time,  place,  and  conversation  this 
question  was  also  asked  the  witness  :  ''  Did  you  not  say  to 
Fred,  ^  I  have  got  to  leave  home,'  and  did  not  Fred  ask  you, 
^  Why,  what  is  the  matter  ? '  and  did  you  not  say, '  It  is  owing 
to  pa ;  he  is  going  crazy,  from  what  I  saw  this  morning,' 
and  Fred  asked  you, '  Why,  what  is  it?'  and  you  said,  *I 
saw  pa  in  Kate's  room ;  I  caught  him  at  it ;  he  pointed  his 
finger  at  me  and  said,  "  I  will  fix  you  for  this." '  Did  you 
say  that  to  your  brother  Fred  ?  " 

The  witness  answered  each  of  these  questions  in  the  neg- 
ative, and  the  appellees  were  permitted,  by  way  of  impeach- 
ment, to  show  that  he  did  make  the  statements  attributed  to 
him.  It  is  urged  that  the  matter  thus  called  out  did  not  tend 
to  contradict  any  matter  to  which  the  witness  had  testified 
in  chief,  and  that,  therefore,  the  court  erred  in  admitting  it, 
but  in  this  we  think  the  appellants  are  in  error.  The  wit- 
ness, in  his  examination  in  chief,  had  testified  to  his  intimate 
relations  with  the  testator,  and  had  given  a  detailed  account 
of  his  conduct,  business  habits,  and  conversation,  and  had 
concluded  by  stating  that  in  his  opinion  the  testator  was  a 
person  of  sound  mind.  His  statementsout  of  court  that  the 
testator  was  childish,  and  that  he  was  going  crazy,  were  in 
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coDflict  with  his  evidence  in  court,  to  the  effect  that  the 
testator  was  of  sound  mind.  We  do  not  think  the  court 
erred  in  admitting  this  evidence. 

Clinton  Staser  was  called  as  a  witness  for  the  appellants, 
and  after  his  examination  in  chief,  and  while  on  cross-exam- 
ination^ the  appellees  propounded  to  him  this  question  : 
"  Before  your  father's  death,  if  in  the  latter  part  of  Septem- 
ber, 1885;  in  a  buggy,  on  the  way  to  the  homestead  with 
your  sister  Anna,  in  Vanderburgh  county,  if  you  didn't  say 
to  your  sister  Anna,  *  I  tell  you,  Kate  Hogan  is  going  to  make 
trouble  in  our  family  some  day.  I  know  I  will  be  left  to 
settle  pa's  business,  and  I  don't  want  to  have  any  trouble 
with  her.  I  am  going  to  have  a  talk  with  him,  and  what- 
ever he  wants  to  leave  to  the  Catholic  church  I  am  going  to 
have  him  set  apart  to  her.' " 

The  witness  denying  the  statement  attributed  to  him,  the 
appellees  were  permitted  to  prove  that  he  did  make  such 
statement. 

It  is  contended  by  the  appellants  that  this  related  to  a 
collateral  matter  in  nowise  connected  with  the  witness's 
testimony  in  chief,  and  that  the  court  erred  in  admitting  it. 

It  is  further  contended  that  the  witness  could  not  have 
been  asked  the  question  here  put,  in  his  examination  in  chief, 
because  undue  influence  can  not  be  proved  by  the  decla- 
rations of  one  of  the  devisees,  and  we  are  referred  to  the  cases 
of  Hayes  v.  Burkam^  67  Ind.  359,  and  Ryman  v.  Oraw- 
jQrdy  86  Ind.  262. 

On  the  other  hand,  it  is  contended  by  the  appellees  that 
the  question  was  asked,  and  was  admissible,  for  the  purpose 
of  showing  that  there  was  ill-will  between  the  witness  and 
Mrs.  Hogan. 

Mrs.  Hogan  was  one  of  the  plaintiffs  in  the  case,  and  was 
deeply  interested  in  setting  aside  the  will  in  controversy,  she 
being  entitled  under  the  will  to  a  very  small  sum  as  com- 
pared with  what  she  would  receive  if  the  will  were  set  aside. 
It  appears  that  the  testator  was  bittefly  opposed  to  her  mar- 
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riage,  and  one  of  the  reasons  urged  for  such  opposition  was 
tjhat  her  husband  was  a  Catholic.  It  is  contended  bj  the 
appellees  that  the  idea  which  the  witness  intended  to  convey 
by  the  remark  attributed  to  him  was^  that  he  intended  to  in- 
duce his  father  to  disinherit  Mrs.  Hogan. 

The  general  rule  of  law  is,  that  when  a  witness  is  cross- 
examined  on  matters  collateral  to  the  issues^  his  answer 
can  not  be  subsequently  contradicted  by  the  party  putting 
the  question.  The  test  of  whether  a  fact  inquired  of  on 
cross-examination  is  collateral  is  this :  Would  the  cross-ex- 
amining party  be  entitled  to  prove  it  as  a  part  of  his  case 
tending  to  establish  his  plea?  Welch  v.  State,  104  Ind.  347; 
City  of  South  Bend  v.  Hardy,  98  Ind.  577.  This  rule,  how- 
ever^  has  no  application  where  it  is  sought  to  show  that  the 
witness  has  an  interest  in  the  case^  or  that  he  is  hostile  to 
one  of  the  parties  to  the  suit^  and  if,  on  such  cross-examina- 
tion, the  witness  denies  such  hostility  he  may  be  contradicted 
by  his  own  statements  or  acts.  Scott  v.  State,  64  Ind.  400; 
Johnson  v.  Wiley,  74  Ind.  233 ;  Stone  v.  State,  ex  rel.,  97  Ind. 
345;  Wharton  Crim.  Ev.,  section  484;  Roscoe  Crim.  Ev. 
102 ;  Newton  v.  Harris,  6  N.  Y.  345. 

In  our  opinion^  this  evidence  was  admissible  for  the  pur- 
pose of  showing  the  hostility  of  the  witness  to  Mrs.  Hogan^ 
one  of  the  parties  to  the  suit.  Other  declarations  of  this 
witness  were  admitted  in  evidence  for  the  same  purpose,  but 
what  we  have  said  disposes  of  the  objection  thereto,  and  to 
other  objections  in  the  record  of  like  character. 

During  the  argument  of  the  cause,  and  while  making  the 
closing  argument,  G.  V.  Menzies,  one  of  the  counsel  for  the 
appellees,  read  to  the  court  in  the  presence  of  the  jury  the 
following  extract  from  Bowman  v.  Phillips,  47  Ind.  341 : 
"  It  may  be  conceded,  that  a  man  with  a  sound  mind  may 
dispose  of  his  property  as  he  pleases;  but  if  he  does  so  in 
violation  of  all  nature's  laws,  justice,  and  humanity,  juries 
and  courts  will  resort  even  to  technicalities  to  prevent  a 
great  wrong."     Before  reading,  said  Menzies  said  to  the 
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jury :  "  I  want  you  to  listen  to  what  the  Supreme  Court  has 
said  in  a  case  like  this/'  and  after  reading  he  turned  and  re- 
peated the  language  above  quoted  to  the  jury,  and  then  said : 
**  But  the  plaintiffs  have  abundance  of  evidence  to  set  this 
will  aside/' 

Before  reading  the  above  extract^  the  appellants  objected 
to  tsounsePs  reading  law  to  the  jury,  and  the  court  sustained 
the  objection,  but  decided  that  said  counsel  might  read  to 
the  court  from  the  decision  of  the  Supreme  Court,  and  an- 
nounced that  the  court  would  give  the  law  to  the  jury. 

Afterwards  the  said  Menzies,  in  the  course  of  his  argu- 
ment, said  he  would  read  to  the  jury  instruction  No.  7,  which 
had  been  asked  for  by  the  defendants,  and  which  was  marked 
as  given,  and  which  was  in  fact  given  by  the  court  to  the 
jury.     He  then  read  instruction  No.  7,  as  follows : 

'^  No.  7.  A  will  can  not  be  impeached  because  of  injustice 
in  a  moral  sense.  If  the  testator  be  of  sound  mind,  he  may, 
from  caprice,  causeless  malice,  or  foolish  prejudice,  cut  off 
his  children  and  give  his  property  to  strangers,  or  give  his 
property  to  some  of  his  children  to  the  exclusion  of  others. 
The  moral  injustice  or  caprice  in  such  cases  may  be  consid- 
ered as  a  circumstance  on  the  question  of  insanity,  but  if 
from  the  evidence  it  be  clear  that  the  testator  was  sane,  the 
caprice  or  injustice  is  of  no  moment  whatever.  The  testator, 
unless  of  unsound  mind,  must  be  allowed  to  make  his  own 
division  and  distribution  of  his  property." 

After  reading  said  instruction  he  said  to  the  jury  :  ''  This 
is  the  law,  and  the  court  will  give  it  to  you  as  the  law  in  the 
case,  but  it  is  on  the  border-land  of  the  law.  His  Honor 
from  the  bench  despises  it.  It  is  a  relic  of  barbarism,  and 
ought  to  be  expunged  from  the  law  of  the  land." 

During  this  comment,  counsel  for  the  defendants  inter- 
rupted counsel  for  plaintiffs  for  thus  commenting  upon  this 
instruction,  whereupon  the  court  said  to  Major  Menzies,  in 
the  presence  of  the  jury  :  "You  admit  that  this  instruction 
18  the  law  in  the  case  ?  "  to  which  counsel  for  plaintifls  re- 
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sponded,  in  the  presence  of  the  jury  :  '^  Yes,  it  is  the  law  in 
the  case;  your  Honor  has  the  right  to  give  it  to  the  jury^ 
and  I  have  no  fault  to  find  with  your  Honor  for  giving  it." 

Thereupon  counsel  for  the  plaintiffs  proceeded  with  hi» 
argument^  and  did  not  comment  further  upon  the  instruc- 
tion^ and  no  ruling  was  asked  for  or  made  by  the  court  in 
reference  to  the  matter. 

It  is  clear^  we  think^  that  no  question  is  presented  for  our 
consideration  as  to  the  conduct  of  counsel  in  commenting 
upon  the  instruction  above  set  out.  The  court  was  not  asked 
to  take  any  action  in  the  matter ;  no  ruling  was  made  and 
no  exception  reserved.  It  is  now  settled  that  in  order  to 
save  any  question  in  relation  to  the  misconduct  of  counsel 
during  the  progress  of  the  trial,  the  court  must  be  called 
upon  to  correct  the  injury  done;  if  the  court  refuses  to  do 
so  the  party  injured  may  except,  arid  thus  save  the  question 
involved  for  the  consideration  of  this  court.  If  the  court 
does  all  in  its  power  to  correct  the  injury,  no  question  can 
be  presented  to  this  court  unless  the  injured  party  moves  to 
discharge  the  jury.  Grubb  v.  State,  117  Ind.  277  ;  Ketm  v. 
Bridwell,  119  Ind.  226;  Coleman  v.  Staie,  111  Ind.  563; 
Henning  v.  State^  106  Ind.  386. 

As  the  court  may  at  any  time  before  the  jury  retires  add 
to  the  instruction  prepared  and  settled,  it  must  have  the 
power  to  hear  argument  upon  legal  questions,  and  hear  au- 
thorities. As  to  when  and  as  to  the  extent  to  which  such 
argument  shall  be  had,  must,  of  necessity,  depend  upon  the 
discretion  of  the  court. 

Unless  it  appears  that  such  discretion  has  been  abused,  and 
that  the  party  complaining  has  been  injured,  the  cause  should 
not  be  reversed  on  account  of  the  exercise  of  such  discretion ► 

We  do  not  think  it  so  appears  in  this  case. 

The  instructions  are  quite  lengthy,  and  no  good  purpose 
would  be  subserved  by  setting  them  out.  They  cover  every 
phase  of  the  case,  and,  when  taken  as  a  whole,  fairly  state 
the  law  as  applicable  to  the  case  as  made  by  the  evidence* 
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It  is  true,  that  the  first  instruction  given  on  behalf  of  'the 
appellees  is  somewhat  obscure,  but  when  taken  in  connection 
with  the  other  instructions  we  do  not  think  the  jury  could 
have  been  misled  thereby. 

We  think  that  the  essential  elements  of  the  law  contained 
in  the  instructions  asked  by  the  appellants,  and  refused  by 
the  court,  so  far  as  they  state  the  law  correctly,  are  contained 
in  the  instructions  given.  Under  such  circumstances  the 
cause  will  not  be  reversed  for  refusal  to  give  the  instructions 
asked.  Garfidd  v.  StaUy  74  Ind.  60;  BameU  v.  StcOCy  100 
Ind.  171 ;  Everson  v.  Seller,  105  Ind.  266. 

At  the  term  of  court  at  which  this  case  was  tried,  the  reg- 
ular judge,  not  being  able  to  attend,  appointed  Hon.  R.  D. 
Richardson  to  hold  the  court  in  his  stead.  The  verdict  of 
the  jury  was  returned  on  the  last  day  of  the  term,  and  on 
the  first  day  of  the  next  term  the  motion  for  a  new  trial  was 
filed.  The  regular  judge  was  present  at  the  meeting  of  the 
court  at  which  the  motion  for  a  new  trial  was  filed,  but  over 
the  objection  of  the  appellants  he  declined  to  hear  the  mo- 
tion, and  the  said  B.  D.  Richardson  heard  and  disposed  of 
the  same  over  the  objection  and  exceptions  of  the  appel- 
lants. 

It  IS  contended  by  the  appellants  that  the  authority  of  the 
Hon.  R.  D.  Richardson  to  act  in  the  case  ceased  with  the 
term  at  which  it  was  tried,  and  that  his  action  in  overruling 
the  motion  for  a  new  trial  and  rendering  judgment  on  the 
verdict  was  without  authority  and  void. 

On  the  other  hand,  it  is  contended  by  the  appellees  that 
the  said  Richardson  having  once  acquired  jurisdiction  to  hear 
and  dispose  of  the  case,  retained  such  jurisdiction  until  the 
cause  was  finally  disposed  of. 

It  must  be  manifest  to  every  one  that  the  regular  judge 
could  not  intelligently  hear  and  dispose  of  the  motion  for  a 
new  trial  in  this  cause.  No  bill  of  exceptions  containing  the 
evidence,  or  setting  forth  the  rulings  of  the  special  judge,  had 
been  prepared  and  signed,  so  that  the  regular  judge  would  be 
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unable  to  determine  whether  the  evidence  supported  the  ver- 
dict; or  whether  the  party  claiming  the  new  trial  had  been 
able  to  secure  a  fair  and  impartial  trial  of  his  cause.  Prior 
to  the  statutes  of  1881  the  law  required  motions  for  a  new 
trial  to  be  filed  at  the  term  at  which  the  cause  was  tried,  so 
that  no  difficulty  of  the  kind  here  involved  could  arise,  for 
the  special  judge  could  compel  a  final  disposition  of  the  cause 
at  that  term.  Now,  however,  where  the  verdict  is  returned 
on  the  last  day  of  the  term,  the  motion  for  a  new  trial  may 
be  filed  on  the  first  day  of  the  next  succeeding  term. 

Under  the  old  practice  it  was  held  that  the  authority  of  a 
special  judge  terminated  with  the  term  at  which  he  was  ap- 
pointed.    Greenup  v.  OrookSy  50  Ind.  410. 

It  was  held,  however,  that  a  special  judge  might  give  time 
and  sign  a  bill  of  exceptions  after  the  close  of  the  term  at 
which  he  was  appointed.     Leroh  v.  Emmett^  44  Ind.  331. 

It  is  said  in  this  case  that  the  special  judge  bad  all  the 
power  over  it  that  the  regular  judge  would  have  had,  had  he 
not  been  disqualified  to  hear  it. 

.  In  the  c^se  of  Beitman  v.  HopMnSy  109  Ind.  177,  it  was 
held  that  the  special  judge  might  sign  the  record  at  a  term 
subsequent  to  that  at  which  he  was  appointed.  In  that  case 
it  was  said  by  the  court :  "  We  think,  however,  that  under 
section  415,  R.  S.  )881,  the  special  judge  had  authority  to 
pass  upon  appellant^s  motion,  and  to  sign  the  record  at 
the  time  he  did.  The  statute,  it  will  be  observed,  is  an  en- 
largement upon  prior  statutes,  and  was  intended  to  clothe 
special  judges  with  authority  to  act  in  cases  in  which  they 
are  called  to  preside,  until  the  final  judgment  is  rendered, 
entered  up,  and  signed." 

We  think  that  where  parties  voluntarily  consent  to  try 
their  cause  before  a  special  judge  they  should  be  held  as  con- 
senting to  his  making  a  final  disposition  of  the  same;  for  in 
the  very  nature  of  things  no  one  else  can  intelligently  dis- 
pose of  it.     We  think  that  in  such  a  case  the  provisions  of 
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fiection  415,  R,  S.  1881,  should  be  held  to  apply,  without  re- 
gard to  the  reason  for  appointmeut. 

We  have  been  urged  to  pass  upon  the  question  as  to 
whether  the  bill  of  exceptions  is  in  the  record,  but  as  we 
find  no  error  in  the  record  for  which  the  cause  should  be  re- 
versed, treating  the  bill  as  part  of  the  record,  we  deem  it  un- 
necessary to  pass  upon  that  question. 

Judgment  affirmed. 

Filed  Jane  8, 1889. 

On  Petition  for  a  Reheabing. 

Coffey,  J. — An  earnest  petition,  supported  by  an  able 
brief,  has  been  filed  in  this  cause  praying  for  a  rehearing. 

In  view  of  the  importance  of  the  case,  and  of  the  numer- 
ous questions  involved  in  it,  we  have  again  gone  carefully 
over  the  voluminous  record  in  the  cause,  and  find  no  reason 
for  changing  our  opinion  upon  any  of  the  questions  decided 
in  the  original  opinion. 

It  is  claimed,  however,  that  there  are  some  questions  in- 
volved in  the  case  which  were  not  decided  in  the  opinion 
heretofore  handed  down.  It  is  earnestly  argued  that  there 
is  a  total  failure  of  evidence  to  establish  the  charge  of  undue 
influence.  We  did  not,  when  considering  the  case  originally, 
nor  do  we  now,  deem  it  necessary  to  pass  upon  that  question 
in  determining  whether  or  not  the  evidence  supports  the 
verdict.  The  complaint  charges  both  mental  incapacity  and 
andue  influence.  The  evidence  tends  to  support  the  charge 
of  mental  incapacity,  and  as  the  verdict  is  general  it  will 
withstand  an  attack  upon  the  ground  that  it  is  not  supported 
by  the  evidence. 

It  is  claimed  also  that  the  third  instruction  given  by  the 
court,  at  the  request  of  the  appellees,  is  erroneous  and  must 
have  misled  the  jury.  This  instruction,  as  it  comes  to  us,  is 
somewhat  obscure,  but  we  can  not  place  upon  it  the  con- 
struction claimed  by  the  appellants.  There  is  evidently  the 
Vol.  120.— 15 
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omissiou  of  some  word  or  words,  either  in  drafting  the  in- 
struction or  in  making  a  copy  of  it.  Without  supplying 
such  words  the  instruction  is  wholly  without  meaning.  Sup- 
plying the  words  necessary  to  give  the  instruction  any  in- 
telligent meaning,  we  understand  it  to  inform  the  jury  that^ 
as  a  general  rule,  the  symptoms  of  insanity  are,  in  a  degree, 
incapable  of  description,  but  are  sometimes  quite  obvious. 
They  may  exist  in  sucTi  a  subtle  form  as  to  elude  the  obser- 
vation of  the  most  experienced  physician.  Whether  this  be 
so,  as  also  the  belief  in  the  existence  of  mere  illusion  or  hal- 
lucinations, the  creatures  purely  of  the  imagination,  such  as 
no  sane  man  could  believe  in,  are  questions  of  fact,  as  well 
as  the  proper  inference  arising  upon  them,  for  the  jury;  and 
they  may  furnish  unequivocal  evidence  of  insanity.  If  they 
do,  and  enter  into  the  execution  of  a  will,  it  may  be  avoided 
for  partial  insanity  of  the  testator.  Even  after  supplying 
the  words  necessary  to  give  this  instruction  meaning,  it  can 
not  be  said  that  it  is  free  from  criticism  ;  but  however  this 
'  may  be,  the  instruction  attempts  to  announce  a  merely  ab- 
stract principle  of  law,  and  when  construed  with  the  other 
instructions  in  the  cause,  there  is  no  reasonable  ground  for 
the  belief  that  it  misled  the  jury. 

At  the  proper  time  the  appellants  asked  the  court  to  give 
to  the  jury  the  following  instruction  :  "  The  court  instructs 
the  jury  that  there  is  no  evidence  in  this  case  conducing  to 
show  that  the  will  in  contest  was  procured  by  undue  influ- 
ence, and  upon  that  issue  they  should  find  for  the  defendants.^' 

In  cases  where  the  evidence  for  the  plaintiff  is  of  such  a 
character  as  that,  taking  it  as  true,  and  giving  to  it  all  the 
inferences  that  may  be  legally  drawn  therefrom,  it  would  not 
support  a  verdict  in  his  favor,  the  court  may  direct  the  jury 
to  return  a  verdict  for  the  defendant.  MeClaren  v.  Indian-- 
apoliSf  eto.y  JJ.  R.  Oo.,  83  Ind.  319 ;  Koemer  v.  StatCj  98 
Ind.  7. 

But  in  this  case  it  can  not  be  said  that  thei*e  is  no  evideDce, 
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either  direct  or  circumstautial^  tending  to  prove  undue  in- 
fluence. There  is  some  evidence  tending  in  that  direction^ 
bat  whether  it  is  sufficient  to  sustain  a  verdict  upon  the  charge 
of  undue  influence  we  are  not  called  upon  in  this  connection 
to  decide.  The  instruction  under  consideration  required  the 
court  to  tell  the  jury  that  there  was  no  evidence  conducing 
to  prove  undue  influence.  We  think  the  court  did  right  in 
refusing  to  saj  to  the  jury  that  there  was  no  evidence  tend- 
ing to  prove  undue  influence.  Had  the  court  been  asked  to 
instruct  the  jury  that  there  was  not  sufficient  evidence  in  the 
cause  to  prove  the  charge  of  undue  influence^  we  would  feel 
called  upon  to  decide  the  question  thus  presented,  but  as  no 
such  instruction  was  asked  the  question  does  not  arise. 

A  number  of  interrogatories  was  submitted  to  the  jury  by 
the  appellants  and  answered.  It  is  not  claimed  that  the  an- 
swers to  these  interrogatories  are  in  conflict  with  the  general 
verdict^  but  it  is  contended  by  the  appellants  that  the  an- 
swers to  the  interrogatories  are  not  supported  by  the  evidence. 
It  is  contended  that  such  an  open  disregard  of  the  evidence, 
in  particular  and  material  things,  as  is  exhibited  in  this  case, 
inexorably  undermines  the  general  verdict,  and  requires  that 
it  dhould  be  set  aside  as  an  unsupported  verdict. 

The  object  sought  to  be  attained  in  putting  interrogatories 
to  the  jury  is  to  elicit  from  them  special  answers  to  questions 
of  fact  involved  in  the  case,  necessary  to  a  correct  applica- 
tion of  the  law  to  the  facts  in  the  case  under  investigation. 
For  this  reason,  if  the  jury  return  answers  to  special  inter- 
rogatories which  disclose  facts  inconsistent  with  the  general 
verdict,  such  answers  will  control  the  general  verdict,  and 
the  court  will  render  judgment  according  to  the  special  facts 
found,  notwithstanding  such  general  verdict.  If  the  jury 
should  return  a  general  verdict  for  one  of  the  parties,  and 
should  answer  interrogatories  disclosing  facts  inconsistent 
with  the  verdict,  it  would  then  be  necessary  to  inquire 
whether  such  answers  were,  or  were  not,  supported  by  the 
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evidence.  If  it  found  that  they  were  not  supported  by  the 
evidence^  as  the  court  could  not  ignore  such  answers^  it  would 
undoubtedly  be  its  duty  to  gi*ant  a  new  trial^  as  the  ends  of 
justice  could  be  reached  in  no  other  way.  Murray  v.  Phil- 
lips, 69  Ind.  56  ;  Ohio,  etc.,  R,  W.  Go,  v.  Selby,  47  Ind.  471.  1 
But  we  have  no  such  case  here.  The  answers  to  special  m- 
terrogatories  are  consistent  with  the  general  verdict  of  the 
jury.  The  motion  is  for  a  new  trial,  assigning  as  a  reason  that 
the  verdict  of  the  jury  is  not  supported  by  the  evidence.  In 
such  case  the  attention  of  the  court  is  not  called  to  the  in- 
terrogatories and  the  answers  thereto,  but  it  is  directed  to  the 
evidence  in  the  cause.  It  is  the  duty  of  the  court  to  examine 
the  evidence,  and  if  it  supports  the  general  verdict,  the  mo- 
tion should  be  overruled,  without  any  regard  to  the  manner 
in  which  the  answers  to  interrogatories  are  made. 

In  the  case  of  Ohio,  etc.,  R.  W.  Go.  v.  Selby,  supra,  the  ap- 
pellant moved  for  a  new  trial  on  the  ground  that  the  answers 
to  interrogatories  were  not  supported  by  the  evidence,  and 
this  court  said  :  ^^  If  the  general  and  special  verdicts  are  con- 
sistent with  each  other,  then  both  should  stand.  If  they  are 
inconsistent,  and  the  special  verdict  is  not  supported  by  the 
evidence,  the  appellee,  and  not  the  appellant,  had  the  right 
to  complain.  *  *  *  The  general  verdict  includes  all  that 
is  in  the  special  finding." 

In  a  case  like  this,  where  there  is  nothing  in  the  record  to 
indicate  that  the  jury  did  not  base  its  verdict  upon  the  charge 
which  the  evidence  tends  to  support,  we  think  it  wholly  im- 
material whether  the  answers  to  interrogatories  addressed  to 
another  branch  of  the  case  are  supported  by  the  evidence  or 
not  supported.  If  the  general  verdict  is  supported  by  the 
evidence,  in  such  case,  the  motion  for  a  new  trial,  assigning 
for  reason  that  the  verdict  is  not  so  supported,  should  be  over- 
ruled. 

After  a  second  examination  of  the  record  in  this  cause,  and 
a  careful  consideration  of  all  the  questions  involved,  we  feel 
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warranted  in  re-affirming  that  there  is  no  error  in  the  record 
for  which  the  judgment  of  the  circuit  court  should  be  re- 
versed. 

Petition  for  a  rehearing  overruled. 

FUed  Nov.  6, 1889.  .     \ 


No.  15,004. 

The  State  v.  French. 

Cbdcikal  Law. — Trtipcus. — Unenclosed  Xand.— Under  section  1941,  R  S. 
1881,  it  is  trespass  to  enter  upon  the  land  of  another  after  being  for- 
bidden, whether  the  land  be  enclosed  or  not 

Same. — ** Premises" — Meaning  of  Word. — As  the  word  " premises "  means 
**  lands  and  tenements/'  an  affidavit  under  section  1941  is  not  bad  be- 
cause such  word  is  used  instead  of  the  word  '*  land.'* 

Same. — Affidatfit  for  TVespoM. — Deseriplion  of  Premises, — An  affidavit  for 
trespass  under  section  1941,  is  bad  unless  it  contains  some  identification 
or  description  of  the  premises  upon  which  it  is  alleged  the  offence  was 
committed. 

From  the  Sallivan  Circuit  Court. 

i.  T.  Michenery  Attorney  General,  TT.  C  HuUzy  Prosecuting 
Attorney,  /.  H.  Oillett  and  0.  B.  HarriSy  for  £he  State. 
W.  8.  MapUy  G,  W,  Buff  and  J.  8.  BayB,  for  appellee. 

Elliott,  C.  J. — The  charge  against  the  appellee  is  made 
in  the  following  language  :  "  That  on  the  15th  day  of  April, 
1889,  Henry.  French  unlawfully  entered  upon  the  premises 
of  John  A.  Cain,  in  Sullivan  county,  in  the  State  of  In- 
diana, afler  being  forbidden  to  do  so  by  him,  the  said  John 
A.  Cain.'*  The  ofiTence  which  the  affidavit  assumes  to  charge 
18  that  of  trespass  as  defined  by  section  1941,  R.  S.  1881. 
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There  is  no  merit  in  the  contention  that  the  affidavit  is 
insufficient  because  it  does  not  state  whether  the  premises 
were  inclosed  or  uninclosed.  There  was  no  necessity  for  any 
statement  on  this  pointy  for  whether  the  premises  were  in- 
closed or  not  it  was  a  misdemeanor  to  enter  upon  them  after 
being  forbidden. 

It  is  contended  with  some  force  and  plausibility  that  the 
charge  is  insufficiently  made  because  the  word  '^premises" 
is  employed  instead  of  the  word  land.  In  view  of  our  stat- 
utory provisions  upon  the  general  subject^  and  of  our  de- 
cisions, we  think  the  contention  can  not  be  permitted  to 
prevail.  One  of  these  statutory  provisions  is  as  follows : 
"  Words  used  in  a  statute  to  define  a  public  offence  need  not 
be  strictly  pursued,  but  other  words  conveying  the  same 
meaning  may  be  used.''  B.  S.  1881,  section  1737.  The 
word  "  premises "  is  now  commonly  used  to  mean  "  lands 
and  tenements.''  Possibly  usage  has  corrupted  the  meaning 
of  the  word,  but  the  authors  of  our  law  and  other  dictiona- 
ries say  that  one  of  the  meanings  of  the  word  is  that  which 
we  have  given  it. 

We  hold  the  affidavit  insufficient,  because  the  premises 
were  not  described.  A  person  prosecuted  for  such  a  trespass 
as  that  here  charged,  has  a  right  to  be  informed  of  the  place 
upon  which  he  is  charged  with  having  trespassed.  Probably 
no  great  strictness  is  required  in  describing  the  premises,  but 
there  must  be  some  description,  and  it  should  be  sufficiently 
definite  to  enable  the  accused  to  know  the  precise  charge  he 
is  called  upoo  to  meet. 

Judgment  affirmed. 

Filed  Sept.  24, 1889. 

On  Petition  for  a  Rehearing. 

Elliott,  C.  J. — We  think  the  authorities  cited  by  the 
State  do  not  apply  to  such  a  case  as  this.  We  think  that 
where  there  is  a  prosecution  under  the  statute  on  which  the 
affidavit  is  founded,  there  must  be  some  identification  or  de- 
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scription  of  the  property,  otherwise  if  the  person  named  as 
owner  should  own  ten,  or  more,  parcels  of  property,  the  de- 
fendant could  not  be  informed  which  parcel  it  was  that  he 
was  forbidden  to  enter.  If  prosecuted  a  second  time,  a  de- 
fendant could  not  show  by  the  record,  as  he  ought  to  have 
a  right  to  do,  that  there  had  been  a  former  recovery  or  a 
former  acquittal.  There  is  a  distinction  between  prosecu- 
tions under  this  statute  and  cases  where  permanent  injury  is 
done  to  the  land. 

Certainly,  where,  as  here,  the  prosecutor  employs  such  a 
loose  and  vague  term  as  '^  premises,^'  he  should  be  required 
to  give  some  general  description  of  the  premises* 

Petition  overrruled. 

FUed  Nov.  2, 1889. 


«-^ 


No.  13,846. 

Castor  v.  Davis  et  al. 

Mabbiaoe. — Presumption  of  Validity. — Ih-esumplion  of  GonHnued  Insanity. — 
Where  a  man  who  has  been  adjudged  of  unsound  mind  afterwards  mar- 
ries a  woman  with  whom  he  lives  for  more  than  thirty  years  in  the  re- 
lation of  husband  and  wife,  the  presumption  of  continued  insanity  will 
not  prevail  as  against  the  presumption  in  favor  of  the  legality  of  the 
marriage.  ^ 

From  the  Boone  Circuit  Court. 

If.  E.  Clodfelter  and  T.  J.  CasoUy  for  appellant. 
R.  W,  Harrison  and  B,  8.  Higgins,  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellees  for  the  possession  of  the  land  described  in  the 
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complaiat.  The  cause  being  at  issue  was  submitted  to  the 
court  for  trial  without  the  intervention  of  a  jury.  At  the 
request  of  the  appellant  the  court  made  a  special  finding  of 
the  facts  in  the  cause,  which  finding  is  as  follows : 

"1st.  That,  on  the  17th  day  of  January,  1856,  John 
Suavely  was  the  owner  in  fee  simple  of  the  real  estate  herein, 
viz.,  the  south  half  of  the  northeast  quarter  of  section  30, 
in  township  20  north,  of  range  2  west,  situate  in  Boone 
county,  Indiana,  and  that  on  said  last  named  date  said  John 
Suavely,  together  with  his  wife  Lucinda  R.  Suavely,  by  deed, 
conveyed  said  real  estate  to  Esther  Blackburn. 

"  2d.  That  said  Esther  Blackburn  and  John,  her  husband, 
conveyed  by  warranty  deed  said  real  estate,  June  10th,  1857, 
to  Nathan  Elliott. 

"  3d.  That,  on  the  1 1th  day  of  June,  1857,  the  said  Nathan 
Elliott  and  wife  conveyed  by  warranty  deed  said  real  estate 
to  John  Blackburn  and  Esther  Blackburn,  husband  and 
wife. 

"  4th.  That,  on  the  4th  day  of  September,  1873,  said  John 
and  Esther  Blackburn  conveyed  by  deed  said  real  estate  to 
Joseph  Piles  and  Elizabeth  Piles,  husband  and  wife,  in  con- 
sideration of  f4,000,  named  in  the  deed. 

"5th.  That  Joseph  and  Elizabeth  Piles,  on  the  17th  day 
of  February,  1877,  in  consideration  of  $4,000,  named  in  the 
deed,  conveyed  said  real  estate  to  Daniel  Rhodes. 

"6th.  That,  on  the  24th  day  of  May,  1878,  said  real  es- 
tate was  recovered  by  a  decree  rendered  in  the  Montgomery 
Circuit  Court,  the  action  having  been  commenced  in  Boone 
county,  Indiana,  and  tho  venue  thereof  changed  to  Mont- 
gomery d?)unty,  against  said  Rhodes  and  wife,  and  the  title 
to  said  real  estate  recovered  and  quieted  in  Joseph  Piles  and 
Elizabeth  Piles,  and  the  deed  to  Rhodes  held  for  naught. 

"  7th.  That  during  the  time  the  same  was  in  the  hands  of 
said  Rhodes,  Rhodes  and  wife  mortgaged  said  real  estate  to 
the  Travellers  Insurance  Company  for  $1,000,  which  mort- 
gage was  so  executed  on  the  13th  day  of  April,  1877. 
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"  8th.  That,  on  the  19th  day  of  October,  1881,  said  Joseph 
Piles  and  Elizabeth  Piles  conveyed  by  quitclaim  deed  said 
real  estate  to  defendants  Almond  Davis  and  Mary  E.  Davis, 
his  wife,  in  consideration  of  $400  cash,  the  grantees  to  as- 
sume and  pay  all  encumbrances,  including^  the  mortgage 
aforesaid;  and  they  did  pay  off  said  mortgage,  amounting  to 
$1,000,  and  $1,400  cash  for  the  same. 

"  9th.  That  said  John  Blackburn  departed  this  life  on  the 
15th  day  of  September,  1873,  without  child,  children,  father 
or  mother,  and  that  said  Esther  Blackburn  departed  this  life 
on  the  3d  day  of  May,  1876,  without  issue,  child  or  children, 
father  or  mother. 

"  10th.  On  the  14th  day  of  August,  1840,  an  inquisition 
was  had  in  the  probate  court  of  Montgomery  county,  Indi- 
ana, regarding  the  sanity  of  the  said  John  Blackburn,  and 
he  was  adjudged  by  said  court  a  person  of  unsound  mind, 
and  incapable  of  managing  his  estate,  and  one  Hudson  Mid- 
dleton  was  appointed  his  guardian,  who  was  discharged  by 
said  court  on  the  —  day  of  August,  1846  ;  that  the  defend- 
ants Almond  and  Mary  E.  Davis  had  no  notice  or  knowledge 
whatever  at  the  time  they  took  title  for  said  real  estate  of 
the  unsoundness  of  mind  of  said  Blackburn,  or  of  the  ex- 
istence of  the  record  of  the  unsoundness  of  his  mind  until 
disclosed  in  the  trial  of  this  cause. 

"11th.  That  said  John  Blackburn  and  Esther  Conrad 
were  married  about  November,  1843,  in  Montgomery  county, 
Indiana,  and  lived  and  cohabited  together  as  such  husband 
and  wife,  and  went  into  society,  and  were  accepted  as  such 
until  the  death  of  John  Blackburn,  as  above  stated. 

"  12th.  That  said  John  Blackburn  and  Esther  Blackburn 
moved  from  Montgomery  county  to  Boone  county,  Indiana, 
about  1849  or  1850,  and  continued  to  live  together  in  Boone 
county  nearly  the  whole  of  said  time,  residing  on  said  land, 
and  were  so  living  on  the  same  at  the  time  they  departed  this 
life. 

"  13th.    That  the  plaintiff,  Amy  Castor,  is  a  sister  of  said 
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John  Blackburn^  deceased^  and  the  following  children  of  a 
deceased  sister  are  living,  viz.,  Tolina  Cox,  Hannah  Grist, 
and  William  Smith. 

"  14th.  That  immediately  preceding  the  commencement 
of  this  action  the  plaintiff  demanded  possession  of  the  whole 
of  said  real  estate,  which  was  refused,  and  claimed  by  the 
defendants  Almond  Davis  and  Mary  Davis. 

Upon  these  facts  the  court  stated,  as  conclusions  of  law, 
that  the  plaintiff  had  no  right,  title,  or  interest  in  the  land 
described  in  the  complaint,  and  was  not  entitled  to  the  pos- 
session thereof,  to  which  conclusions  the  appellant  excepted, 
and  assigns  as  error  that  the  court  erred  in  its  conclusions 
of  law  upon  the  facts  found. 

The  question  upon  which  the  case,  in  a  measure,  depends, 
is  this :  Was  the  marriage  of  John  Blackburn  void  ?  If  it 
were  conceded  that  Esther  Blackburn  and  John  Blackburn 
were  husband  and  wife,  then  the  conveyance  executed  by 
Elliott  to  them  vested  in  them  an  estate  by  entireties,  and  as 
she  survived  him  il  follows  that  the  appellant  can  not  re- 
cover in  this  action. 

In  the  case  of  Redden  v.  Bakery  86  Ind.  191,  it  was  held 
that  where  a  person  had  once  been  adjudged  insane  by  a 
proper  tribunal,  the  presumption  of  insanity  continued 
until  such  person  had  been  declared  sane  under  the  proceed- 
ing provided  for  by  our  statute,  and  that  while  the  record 
of  insanity  stood  such  person  was  incompetent  to  enter 
into  any  contract.  Such  is,  undoubtedly,  the  rule  where  there 
are  no  counter  presumptions,  and  where  the  question  involved 
relates  to  ordinary  business  transactions  in  which  the  public 
has  no  interest. 

But  in  cases  like  this,  involving  the  legality  of  a  marriage, 
every  presumption  is  in  favor  of  the  legality  of  such  mar- 
riage. The  question,  therefore,  is,  which  is  the  stronger  pre- 
sumption,? that  of  continued  insanity  for  the  period  of  thir- 
ty-three years,  and  consequent  adultery,  or  that  of  restora- 
tion to  sanity  and  legitimate  cohabitation  ? 
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Mr.  Bishop,  in  his  work  on  Marriage  and  Divorce,  vol.  1, 
section  457,  says:  "Every  intendment  of  the  law  is  in 
&vor  of  matrimony.  When  a  marriage  has  been  shown  in 
evidence,  whether  regular  or  irregular,  and  whatever  the 
form  of  the  proofs  the  law  raises  a  strong  presumption  of  its 
legality ;  not  only  casting  the  burden  of  proof  on  the  party 
objecting,  but  requiring  him  throughout,  and  in  every  par- 
ticular, plainly  to  make  the  fact  appear,  against  the  constant 
pressure  of  this  presumption  that  it  is  illegal  and  void.  So 
that  it  can  not  be  tried  like  ordinary  questions  of  fact^  which 
are  independent  of  this  sort  of  presumption.'' 

Following  the  rule  here  enunciated,  it  was  held  in  the 
cases,  Greensborough  v.  Underhill,  12  Vt.  604,  Harris  v. 
Harris,  8  Bradwell  (111.)  57,  Dixon  v.  People,  18  Mich.  84, 
and  Yates  v.  Houston,  3  Texas,  433,  that  where  the  parties 
had  entered  into  a  second  marriage  the  law  would  presume 
in  favor  of  the  validity  of  the  second  marriage,  in  absence 
of  proof  to  the  contrary,  that  the  former  consort  was  ddkd  at 
the  time  of  such  second  marriage. 

So  in  the  case  of  Klein  v.  Laudman,  29  Mo.  259,  and  Hull 
V.  RawlSy  27  Miss.  471,  where  the  parties  had  entered  into 
a  second  marriage,  it  was  held  that  the  law  would  presume  in 
&vor  of  the  legality  of  the  second  marriage,  that  the  first 
marriage  had  been  dissolved  by  a  divorce,  in  the  absence  of 
some  evidence  to  the  contrary. 

In  the  case  of  Teter  v.  Teter,  101  Ind.  129,  where  the  par- 
ties intermarried  at  the  time  the  husband  had  a  living  wife, 
who  afterwards  obtained  a  divorce  from  him,  and  the  parties 
cohabited  together  afber  the  granting  of  such  divorce,  it  was 
held  that  the  law  would  presume  a  good  common-law  mar- 
riage, the  presumption  being  in  favor  of  morality  and  not 
immorality,  marriage  and  not  concubinage,  legitimacy  and 
not  bastardy.    See,  also,  Boulden  v.  Mclntire,  119  Ind.  574. 

To  sustain  the  claim  of  the  appellant  in  this  case,  we  are 
required  to  presume  that  John  Blackburn  and  Esther  Black- 
burn lived  in  adultery  for  the  period  of  thirty  years.     In 
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view  of  the  facts  that  they  went  into  and  were  received  and 
accepted  in  society  as  husband  and  wife  during  all  that  time, 
and  engaged  in  the  execution  of  deeds  of  conveyance,  and 
were  purchasing  and  selling  real  estate,  we  do  not  think  we 
are  authorized  to  indulge  such  a  presumption.  Whatever 
the  presumption  arising  from  the  record  made  in  1840  may  be 
when  applied  to  ordinary  contracts,  we  do  not  think  it  should 
be  permitted  to  overcome  the  presumption  in  favor  of  the 
legality  of  a  marriage  where  the  parties  Jived  together  as 
husband  and  wife  for  more  than  a  quarter  of  a  century. 

Marriage  is  something  more  than  an  ordinary  contract 
affecting  the  property  rights  of  the  parties,  it  is  an  institu- 
tion in  which  the  public  have  an  interest,  and  it  may  well 
be  doubted  as  to  whether  the  heirs  of  John  Blackburn  could 
be  heard  to  question  the  legality  of  his  marriage.    ' 

In  the  case  of  PenGe  v.  AughCy  101  Ind.  317,  it  was  held 
that  the  guardian  of  an  insane  person  could  not  maintain  an 
action  to  annul  a  marriage  with  his  ward.  Such  action  can 
only  be  maintained  by  one  of  the  parties  to  the  marriage. 

We  do  not  think  that  the  circuit  court  erred  in  its  con- 
clusions of  law  upon  the  facts  found. 

Judgment  affirmed. 

Filed  Sept.  24, 1889 ;  petition  for  a  rehearing  oyermled  Nov.  6»  1889. 
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No.  14,676. 
TOMLINSON   BT  AL.  V.  PeTEBS   ET  AL. 

Appeal. — County  CommiasUmen. — Oraoel  Road  Prooeedinga. — Final  Order, — 
An  appe&l  will  uot  lie  from  an  order  of  the  board  of  county  commission- 
ers for  the  constroction  of  a  free  gravel  road,  and  appointing  a  commit- 
tee to  apportion  the  costs  of  construction  upon  the  lands  benefited ;  an 
appeal  lies  only  from  the  final  order  confirming  the  report  of  the  com- 
mittee. 

From  the  Jay  Circuit  Court. 

D.  T.  Taylor,  R.  H.  Hartford  and  W.  H.  Williamaon,  for 
appellants. 

•7".  W.  Headington,  J.  F.  LaFolleUe,  H,  N.  Headingion  and 
«/*.  J.  M.  LaFoUettCy  for  appellees. 

Olds,  J. — On  the  27th  day  of  February,  1882,  the  ap- 
pellants, and  others,  filed  in  the  auditor^^  office  of  Jay  county, 
Indiana,  a  petition  for  a  free  gravel  road  in  said  county,  de- 
scribed therein,  and  at  the  same  time  they  filed  a  bond  con- 
ditioned for  the  payment  of  the  costs  occasioned  thereby,  in 
case  the  improvement  asked  for  should  not  be  ordered  by  the 
board  of  commissioners.  The  bond  was  approved  by  the  aud- 
itor of  said  county  on  March  2d,  1882.  No  action  was  taken 
by  the  board  of  commissioners  until  September,  1886,  when 
a  view  and  survey  were  ordered,  and  viewers  and  an  engineer 
were  appointed  by  the  board  to  make  the  necessary  view  and 
survey.  Various  steps  were  taken,  additional  petitions  were 
filed,  and  petitioners  asked  that  their  names  and  land  owned 
bv  them  be  counted  in  favor  of  the  road,  and  others  with- 
drew  from  the  petition ;  and  after  these  various  steps  had 
been  taken  in  the  case,  on  the  22d  day  of  December,  1886, 
the  board  of  commissioners  made  a  finding  that  the  papers 
were  regular,  and  that  the  petition  was  signed  by  a  majority 
of  the  resident  land  owners  whose  lands  were  reported  as 
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benefited  and  ought  to  be  assessed,  and  also  by  those  own- 
ing a  majority  of  all  the  acres  of  land  reported  as  benefited 
and  ought  to  be  assessed ;  and,  also,  that  the  improvement 
would  be  of  public  utility,  and  made  an  order  that  the  road 
be  constructed,  and  appointed  a  committee  of  three  persons 
to  apportion  the  costs  of  construction.  From  this  order 
of  the  board  of  commissioners  an  appeal  was  taken  in  this 
cause  to  the  circuit  court.  A  motion  was  made  by  the  ap- 
pellants^ in  the  circuit  court,  to  dismiss  the  appeal,  which 
motion  was  overruled,  and  the  ruling  excepted  to  by  the 
appellants  and  the  exception  properly  reserved  by  bill  of  ex- 
ceptions ;  and  the  ruling  is  assigned  as  error. 

The  question  presented  by  the  ruling  is  as  to  whether  or 
not  an  appeal  will  lie  from  this  order  of  the  board  of  com- 
missioners. If  it  will  not,  then  the  motion  should  have 
been  sustained,  and  the  appeal  dismissed.  The  statute  evi- 
dently does  not  contemplate  more  than  one  appeal  in  any 
case,  and  that  must  be  from  the  final  decision  and  judgment 
in  the  case.  The  proceedings  remain  under  the  jurisdiction 
of  the  board  of  commissioners,  and  they  have  power  to  change 
or  annul  any  order  made  by  them  until  a  decision  is  made 
substantially  ending  and  terminating  the  proceedings  before 
the  board.  Freshour  v.  Logansport^  etc..  Turnpike  Co.,  104 
Ind.  463. 

In  the  proceedings  for  the  construction  of  gravel  roads^ 
the  commissioners  order  the  construction  of  the  road,  but 
the  road  cannot  be  constructed  without  the  further  final  ac- 
tion and  decision  of  the  board  confirming  the  report  of  the 
three  freeholders  appointed  to  estimate  the  expense  of  the  im- 
provement upon  the  real  property,  which  shall,  when  so  ap- 
proved and  spread  upon  the  record,  be  a  lien  on  the  real 
property ;  and  until  such  order  and  decision  is  made  by  the 
board,  the  proceedings  remain  under  the  jurisdiction  of  said 
board  of  commissioners,  and  an  appeal  only  lies  from  such 
final  order.     This  construction  of  the  statute  is  sustained  by 
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the  case  of  Neptune  v.  Taylor y  108  Ind.  459^  and  authorities 
cited  in  that  case^  and  McKee  v.  Gould,  108  Ind.  107. 

It  follows^  therefore^  that  the  court  erred  in  overruling  the 
motion  to  dismiss  the  appeal. 

There  are  other  errors  assigned^  but  as  the  decision  of  this 
question  disposes  of  the  case  it  is  unnecessary  to  pass  upon 
them. 

Judgment  reversed,  at  costs  of  appellees,  with  instructions 
to  the  court  below  to  sustain  the  motion  to  dismiss  the  ap- 
peal. 

Filed  June  8, 1889 ;  petition  for  a  rehearing  oyerraled  Nov.  8, 1889. 


No.  18,782. 

Es9iG  t^.  Lower  et  al. 

JmxsHEMT. — OoBaUral  Attack, — A  judgment  is  only  subject  to  collateral 
attack  when  it  is  void. 

8am£. — Jtaisdietum. — Notice  by  I\Mioaiion. — Affidavit. — Suffideneyt^.—Where 
notice  is  given  by  publication,  the  judgment  of  the  court  that  the  pub- 
lication and  the  affidavit  upon  which  it  is  based  are  sufficient  to  give  it 
jurisdiction  is  conclusive  upon  all  the  parties,  as  against  a  collateral 
attack. 

Same. — Judgment  before  Notice  ia  CompUied, — A  judgment  rendered  upon 
notice  by  publication,  before  the  notice  has  run  the  full  period  pre- 
scribed by  the  statute,  is  not  void,  although  erroneous,  and  not  subject 
to  collateral  attack.  ^^ 

Saxe. — Quieting  Title. — Removal  of  Encumbrances. — Notice  by  Publication. — 
Under  section  318,  R.  S.  1881,  a  decree  to  quiet  title  to  real  estate  and 
to  remove  therefrom  apparent  liens,  may  be  rendered  upon  notice  by 
publication. 

From  the  Elkhart  Circuit  Court. 
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H.  C,  Dodge,  iJ.  M.  Johnson  and  E.  O.  Herr,  for  appel- 
lant. 

H.  D.  Wilson,  W.  J.  Davis,  J.  H.  Baker  and  F.  E.  Baker, 
for  appellees. 

Coffey,  J. — This  action  was  brought  by  the  appellant 
against  the  appellees,  in  the  Elkhart  Circuit  Court,  to  set 
aside  certain  judgments  and  decrees  set  out  in  the  complaint, 
and  to  be  permitted  to  redeem  from  a  certain  mortgage  lien 
upon  the  real  estate  described  in  the  complaint.  At  the  re- 
quest of  the  parties,  the  court  made  a  special  finding  of  the 
facts  in  the  cause,  and  stated  its  conclusions  of  law  thereon. 

From  the  facts  found  by  the  court,  it  appears  that  in  the 
year  1867  Michael  B.  Snider  was  the  owner  in  fee,  and  in  the 
possession,  of  lots  200,  201,  202,  203,  204,  and  205  in  the 
original  plat  of  the  city  of  Goshen,  Indiana,  and  on  the  12th 
day  of  April  of  that  year  mortgaged  the  same  to  the  appel- 
lant to  secure  the  sum  of  $2,999,  which  mortgage  was  duly 
recorded. 

At  the  September  term,  1869,  of  the  Elkhart  Common 
Pleas  Court,  the  appellant  recovered  judgment  on  said  debt 
against  the  said  Snider  for  the  sum  of  $3,614.76,  and  a  fore- 
closure of  said  mortgage,  which  is  yet  unpaid. 

On  the  14th  day  of  August,  1852,  Gottlieb  Schaubel,  who 
was  then  the  owner  of  the  same,  mortgaged  said  lots  203,  204, 
and  205  to  Henry  Pierce,  to  secure  three  promissory  notes, 
one  of  which  was  payable  to  Mary  McNaughten,  which  mort- 
gage was  duly  recorded. 

At  the  March  term,  1870,  of  the  Elkhart  Circuit  Court, 
Henry  P.  McNaughten  and  —  Jackson  recovered  a  judg- 
ment on  the  note  so  executed  to  the  said  Mary  McNaughten 
for  the  sum  of  $237,  and  a  decree  foreclosing  the  mortgage 
given  to  secure  the  same,  to  which  decree  of  foreclosure  the 
appellant  was  a  party  defendant. 

At  the  time  of  said  foreclosure  the  appellant  was  a  non- 
resident of  the  State  of  Indiana,  and  was  notified  of  the 
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pendency  of  said  suit  by  publication  only,  which  publication 
was  issued  upon  the  following  affidavit:  "  Christian  Conrad, 
being  duly  sworn,  upon  his  oath,  says  that  the  plaintiffs  in 
the  above  entitled  cause  of  action  have  a  good  cause  of  action 
against  the  defendants  for  a  foreclosure  of  mortgage,  and  that 
Elias  Essig  (and  others,  naming  them),  are,  as  he  verily  be- 
lieves, non-residents  of  the  State  of  Indiana,'' which  affidavit 
was  properly  entitled. 

At  the  time  of  the  rendition  of  this  judgment  and  decree, 
the  defendants  in  this  case,  Christian  Conrad  and  Daniel 
Lower,  were  junior  encumbrancers  on  said  lots  203,  204,  and 
205,  and  as  such,  on  the  19th  day  of  May,  1870,  redeemed 
from  the  same  and  took  an  assignment  thereof.  Said  lots 
were  sold  on  the  11th  day  of  June,  1870,  by  the  sheriff  of 
Elkhart  county  on  said  decree,  and  bid  in  by  the  said  Con- 
rad and  Lower,  and  they  subsequently  procured  a  sheriffs 
deed  therefor. 

On  the  16th  day  of  October,  1858,  the  said  Gottlieb 
Schaubel,  still  being  the  owner  of  said  lots  202,  203, 204,  and 
205,  mortgaged  the  same  to  Scott,  Sell  &  Co.,  who  assigned 
said  mortgage  to  Elias  Purl. 

On  the  28th  day  of  September,  1869,  said  Purl  recov- 
ered judgment  on  said  mortgage  in  the  Elkhart  Circuit  Court 
for  the  sum  of  $548,  and  a  decree  foreclosing  the  same,  but 
the' appellant  was  not  a  party  thereto.  Said  lots  202  and 
203  were  sold  on  a  certified  copy  of  said  decree,  and  bid  in 
by  Matthew  Osborn  for  $608.93. 

Said  Gottlieb  Schaubel  also  mortgaged  said  lots  202,  203, 
204,  and  205  on  the  24th  day  of  January,  1859,  to  said  Scott, 
Sell  &  Co.  to  secure  $500,  and  they  assigned  the  same  to  said 
Elias  Purl,  who  recovered  a  judgment  thereon  in  the  Elk- 
hart Circuit  Court  on  the  28th  day  of  September,  1859,  for 
$133.19,  to  which  proceeding  the  appellant  was  not  a  party. 
On  a  certified  copy  of  said  decree  the  said  Osborn  bid  in  said 
lots  204  and  205  for  the  sum  of  $183. 
Vol.  120.— 16 
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On  the  26th  day  of  November,  1869,  said  Osborn  sold  said 
lots  to  Elias  Purl,  and  on  the  26th  day  of  January,  1870, 
said  Purl  sold  said  lots  202,  203,  204,  and  205  to  the  appel- 
lees, Christian  Conrad  and  Daniel  Lower,  who  took  posses- 
sion under  their  deed. 

On  the  13th  day  of  January,  1865,  Michael  B.  Snider,  be- 
ing the  owner  of  the  undivided  one-half  of  said  lots  200  and 
201,  mortgaged  the  same  to  Frank  Layman,  who  assigned 
said  mortgage  to  James  McBeynolds.  In  the  year  1874  said 
McBeynolds  foreclosed  said  mortgage  in  the  Elkhart  Circuit 
Court,  bid  in  said  lots  on  a  certified  copy  of  said  decree, 
took  a  certificate  of  purchase  therefor,  and  assigned  the  same 
to  the  said  Christian  Conrad  and  Daniel  Lower.  The  ap- 
pellant was  not  a  party  to  this  foreclosure. 

At  the  March  term,  1870,  of  the  Elkhart  Circuit  Court, 
the  appellees,  Christian  Conrad  and  Daniel  Lower,  brought 
suit  therein  against  the  appellant  and  others  to  quiet  their 
title  to  said  lots  200,  201,  202,  203,  204,  and  205,  alleging  in 
their  complaint  that  they  were  the  owners  in  fee  of  said  lots, 
and  that  the  defendants  in  said  action  claimed  some  interest 
in  or  title  to  said  premises  by  reason  of  junior  encumbrances 
having  been  put  upon  the  same  since  the  execution  of  the 
mortgages  by  and  through  which  the  said  plaintiffs  claimed 
title ;  that  the  claim  of  said  title  or  interest  so  made  by  the 
defendants  greatly  damaged  plaintiffs,  rendered  their  title 
and  right  of  possession  insecure,  and  materially  decreased 
the  value  .of  said  premises.  Prayer,  that  said  defendants  be 
summoned  to  appear  and  show  cause,  if  any  they  had,  why 
all  their  rights,  title,  and  interest  in  and  to  said  lands,  if  any 
existed,  should  not  be  forever  barred  and  foreclosed,  and 
the  said  encumbrances  removed  from  said  land,  and  for  all 
proper  relief. 

The  appellant  at  the  time  of  the  commencement  of  said 
suit  was  a  non-resident  of  the  State  of  Indiana,  and  was 
notified  of  the  pendency  of  said  suit  by  publication,  which 
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Dotice  of  non-residence  was  issued  upon  the  following  aflS- 
davit,  to  wit : 

"  Charles  B.  Alderman,  being  duly  sworn  upon  his  oath, 
says  that  the  plaintiffs  in  the  above  entitled  cause  of  action, 
have  a  good  cause  of  action  against  the  defendants  for  the 
removal  of  encumbrances,  and  for  equitable  relief,  and  that 
said  defendants,  Elias  Essig  (and  others,  naming  them),  are, 
as  he  verily  believes,  non-residents  of  the  State  of  Indiana." 

The  affidavit  was  properly  entitled,  and  subscribed  and 
sworn  to. 

Upon  proper  proof  of  publication,  -  the  Elkhart  Circuit 
Court  assumed  jurisdiction  of  said  cause,  and  the  appellant 
failing  to  appear  was  defaulted ;  and  such  other  proceedings 
were  had  in  said  cause  as  that  said  court  entered  a  decree 
quieting  title  to  said  lots  as  against  the  appellant,  which  de- 
cree still  remains  in  force. 

On  the  31st  day  of  January,  1871,  Christian  Conrad  and 
Daniel  Lower  conveyed  said  property  to  Emanuel  Smiley 
and  David  Conrad,  and  put  them  in  possession.  In  July, 
1876,  said  Smiley  and  Conrad  conveyed  said  property  to 
Peter  Conrad,  and  put  him  in  possession.  In  the  year  1878 
the  said  Pet^r  Conrad  conveyed  said  property  to  the  present 
owners,  appellees  herein.  This  action  was  commenced  on 
the  23d  day  of  August,  1881. 

In  the  year  1876,  and  succeeding  years,  the  appellees  Kolb 
&  Gross  and  Hattel  &  Hattel,  in  good  faith,  erected  exten- 
sive and  costly  shops  and  ware-rooms  on  lots  201  and  204, 
at  a  total  cost  to  them  of  $19,300. 

The  court  stated  as  conclusions  of  law,  from  the  forego- 
ing facts,  that  by  the  decree  of  foreclosure  in  the  action  for 
the  foreclosure  of  the  McNaughten  mortgage,  the  equity  of 
redemption  of  the  plaintiff  in  lots  203,  204,  and  205  was 
foreclosed,  and  that  by  the  decree  in  the  action  brought 
by  Conrad  to  quiet  title,  the  plaintiff's  equity  of  redemption 
was  foreclosed  and  the  lien  of  his  mortgage  was  removed 
from  lots  200,  201,  202,  203,  204,  and  205,  and  the  title  of 
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the  defendants  was  quieted,  as  against  the  plaintiff^  in  and  to 
all  of  said  lots,  and  found  that  the  plaintiff  was  not  entitled 
to  the  relief  sought  by  him  in  this  action.  The  court  there- 
upon rendered  judgment  against  the  appellant  for  costs. 

He  assigns  as  error :  1st.  That  the  court  erred  in  its  con- 
clusions of  law  upon  the  facts  found.  2d.  That  the  court 
erred  in  overruling  the  motion  of  appellant  for  a  new  trial. 

The  only  matter  urged  under  the  second  assignment  of 
error,  is  that  the  special  finding  is  not  supported  by  the 
evidence,  but  the  evidence,  we  think^  fully  warrants  the 
finding. 

It  is  earnestly  urged  that  the  judgments  and  decrees  re- 
ferred to  in  the  special  finding  are  void,  for  the  reason  that 
the  court  rendering  the  same  did  not  have  jurisdiction  of 
the  person  of  the  appellant.  It  is  claimed  that  the  affida- 
vits upon  which  the  publication  was  made,  are  wholly  in- 
sufficient to  warrant  the  issuing  of  publication^  and,  there- 
fore, the  publication  was  void. 

This  is  a  collateral  attack  upon  these  decrees,  and  unless 
they  are  wholly  void  the  attack  must  fail  though  they  may 
be  erroneous.  Had  the  court  proceeded  in  these  cases  with- 
out any  notice,  then  it  would  be  clear  that  there  was  a  want 
of  jurisdiction,  but  it  clearly  appears,  by  the  special  finding, 
that  there  was  some  notice,  and  that  such  notice  was  based  upon 
an  affidavit.  It  became,  therefore,  a  question  to  be  deter- 
mined by  the  courts  in  which  these  proceedings  were  pend- 
ing as  to  whether  such  affidavits  and  notices  were  sufficient. 
The  court  having  determined  that  question  in  favor  of  juris- 
diction, such  determination  is  conclusive  as  to  all  the  parties 
when  collaterally  attacked.  In  the  case  of  Jackson  v.  StaUy 
etc.,  104  Ind.  516,  Elliott,  J.,  who  wrote  the  opinion  and 
collected  the  authorities  upon  this  subject,  after  citing  them, 
says :  "  These  cases  proceed  on  the  theory  that  the  court  has 
authority  to  decide  all  questions,  whether  affecting  the  juris- 
diction or  other  matters,  and  this  is  the  only  logical  ground 
upon  which  they  can  be  maintained.     If  it  be  conceded  that 
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the  court  does  not  by  its  decision  determine  the  sufficiency 
of  a  notice,  then  it  must  also  be  conceded  that  these  cases 
are  wrongly  decided,  and  this  would  result  in  the  overthrow 
of  a  long  and  unwavering  line  of  decisions.  Once  it  is 
granted  that  these  decisions  are  sound,  then  the  conclusion 
that  the  court  may  settle  jurisdictional  questions  is  inevit- 
able. Of  course,  this  rule  can  not  apply  where  there  is  no 
jurisdiction  of  the  subject-matter,  or  where  there  is  no  no- 
tice or  summons,  but  it  does  apply  in  all  cases  where  there 
is  some  notice,  or  some  writ  and  service,  although  defective.^' 

We  are  of  the  opinion  that  the  appellant  is  precluded,  by 
the  judgment  of  the  court,  from  calling  in  question  the  suf- 
ficiency of  the  publications,  and  the  affidavits  upon  which 
they  were  based,  in  the  causes  referred  in  the  special  finding. 
Quarl  V.  Abbett,  102  Ind.  233;  Brovm  v.  Gobky  97  Ind.  86  ; 
City  of  Terre  Haute  v.  Beachy  96  Ind.  143;  McCormick  v. 
Webster,  89  Ind.  105 ;  Million  v.  Board,  etc,,  89  Ind.  5 ; 
Oppenheim  v.  Pittsburgh^  etc.,  R.  W.  Co.,  86  Ind.  471 ;  Stout 
v.  WoodSy  79  Ind.  108 ;  McAlpine  v.  Sweetsety  76  Ind.  78 ; 
Hume  v.  Conduitty  76  Ind.  598 ;  Muncey  v.  Joest,  74  Ind.  409 ; 
Field  V.  Moloney  102  Ind.  251 ;  Carrico  v.  Tarwater,  103 
Ind.  86. 

It  is  also  urged  that  as  only  forty-three  days  intervened 
between  the  date  of  the  first  publication  in  the  action  to 
quiet  title  and  the  rendition  of  judgment,  therefore,  the 
decree  is  void.  In  consideration  of  the  time  fixed  for  hold- 
ing the  circuit  court  in  Elkhart  county,  the  date  of  the  ren- 
dition of  the  decree  in  that  case  is  perhaps  wrongly  stated  in 
the  special  finding,  but,  conceding  that  the  special  finding 
states  the  date  correctly,  we  do  not  think  the  decree  is  void. 
'  It  has  often  been  held  that  a  judgment  rendered  before  the 
return  day  of  process  by  a  court  of  competent  jurisdiction  is 
not  void,  though  it  may  be  erroneous,  and  that  such  judg- 
ment can  not  be  attacked  collaterally.  Bonsall  v.  Isetty  14 
Iowa,  309;  Button  v.  Hobson,!  Kan.  196;  Shea  v.  Quintiriy 
30  Iowa,  58  ;    Darrah  v.  Watson,  36  Iowa,  116  ;     Christian 
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V.  O'Neal,  46  Miss.  669 ;  Cole  v.  BtUler,  43  Maine,  401 ; 
Hendrich  v.  Whittemore,  105  Mass.  23 ;  Helphenatine  v.  Vincen- 
nes  NaiH  Bank,  65  Ind.  582  ;   MeAlpine  v.  Stoeetser,  sujrra. 

It  is  claimed  that  these  cases  have  do  application  to  a  case 
where  the  notice  is  by  publication,  and  the  argument  is,  that 
notice  by  publication  \^as  unknown  to  the  common  law,  and 
that  when  such  notice  is  given  the  courif  can  not  acquire  ju- 
risdiction over  the  person  until  the  notice  has  run  the  full 
statutory  period.  This  claim  has,  however,  been  determined 
by  this  court  adversely  to  the  appellant.  Jackson  v.  Staiey 
etc.,  104  Ind.  616 ;  Quarl  v.  Abbett,  supra.  See,  also,  MorrotD 
v.  Weedy  4  Iowa,  77 ;  Bonsall  v.  Isett,  supra  ;  Bollinger  v. 
Tarbell,  16  Iowa,  491. 

In  the  case  of  Quarl  v.  Abbeti,  supra,  Elliott,  J.,  said : 
"  The  rule  with  respect  to  notice  by  publication  is  the  same 
as  to  notice  by  service  of  summons ;  there  is,  indeed,  reason 
for  being  more  liberal  in  cases  of  constructive  notice  than  in 
cases  where  the  service  is  by  summons,  for  the  defendant  in 
the  former  class  of  cases  is  entitled,  as  of  right,  to  open  the 
judgment  and  try  the  cause.  It  is  a  mistake  to  suppose  that 
notice  by  publication  is  purely  of  statutory  origin,  for  it  was 
well  known  in  chancery  and  at  common  law.^'  3  Blackstone 
Com.  283,  444;  Hahn  v.  Kelly,  34  Cal.  391. 

It  is  also  argued  that  the  decree  in  the  action  to  quiet  title, 
set  forth  in  the  special  finding,  is  in  personam,  and  not  in  rem, 
and  that  the  court  had  no  power  to  render  such  a  decree  on 
publication. 

While  it  may  be  true  that  such  decree  is  not  in  rem,  strictly 
speaking,  yet  it  must  be  conceded  that  it  fixed  and  settled  the 
title  to  the  land  then  in  controversy,  and  to  that  extent  par- 
takes of  the  nature  of  a  judgment  in  rem.  But  we  do  not 
deem  it  necessary  to  a  decision  of  this  case  to  determine 
whether  the  decree  is  in  personam  or  in  rem.  The  action  was 
to  quiet  the  title  to  the  land  then  involved,  and  to  remove 
therefrom  certain  apparent  liens.     Section  318,  R.  S.  1881, 
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expressly  authorizes  the  rendit^ion  of  such  a  decree  on  pub- 
lication. 

We  find  no  error  in  the  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

Mitchell,  J.,  took  no  part  in  this  decision. 

Piled  Jane  22, 1889 ;  petition  for  a  rehearing  overruled  Nov.  9, 1889. 
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PLEADoro. — QnnplaifU  upon  Baplevin  and  Appeal  Bonds. — For  a  complaint  /^^^         ^ 
.  counting  in  separate  paragraphs  upon  a  replevin  hond  and  upon  an  ap- 
peal bond,  which  is  held  to  he  good,  see  opinion. 

Replevin  Bond. — Technical  Defec/i. — Eistoppd. — The  obligors  in  a  replevin 
bond,  under  which  the  possession  of  the  property  in  controversy  has 
been  obtained,  are  estopped,  in  an  action  on  the  bond  for  a  failure  to 
comply  with  an  adverse  judgment  of  the  court,  to  set  up  as  a  defence 
that  the  statutory  provisions  relating  to  the  execution  of  the  bond  were 
not  technically  complied  with. 

Same. — Acceptance  and  Approval  of  Bond. — Where  a  replevin  bond  is  deliv- 
ered to  the  sheriff,  and  he,  acting  upon  such  delivery,  places  the  prop- 
erty in  the  possession  of  the  principal  obligor,  this  constitutes  an  ac- 
ceptance and  approval  of  the  bond. 

Same. — Action  upon  Bond. — Subseqtient  Isming  of  Execution. — In  an  action 
upon  a  replevin  bond,  the  fact  that  the  plaintiff,  after  the  beginning  of 
the  action,  causes  an  execution  to  be  issued  upon  the  judgment  rendered 
in  the  replevin  proceeding,  and  also  upon  the  judgment  under  which  the 
property  was  seized  prior  to  the  institution  of  the  replevin  proceeding 
by  the  defendant,  does  not  constitute  a  defence. 

AfpeaIj  Bond. — Term- Time  Appeal. — Approval  of  Bond. — Where  an  appeal 
ia  taken  in  term,  and  the  court  fixes  the  amount  of  the  bond  required. 
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approves  the  Burety  named  and  designates  the  time  within  which  the 
bond  must  be  filed,  this  constitutes  an  approval  of  the  bond  bj  the 
court,  and  an  approval  bj  the  clerk  is  not  necessary. 
Special  Finding. — Time  (^  Bequeeting.— Discretion  of  Court — If  the  request 
for  a  special  finding  is  not  made  at  the  commencement  of  the  trial,  the 
right  thereto  is  waived,  and  thereafter  it  is  a  matter  within  the  sound 
discretion  of  the  court  whether  or  not  it  will  make  a  special  finding. 

From  the  Warren  Circuit  Court. 

J.  McCabe  and  E.  F.  MoGabe,  for  appellants. 
/.  W.  Cokf  for  appellee. 

Berkshire,  J. — The  appellee  was  the  plaintiff  below.  The 
complaint  was  in  two  paragraphs.  The  first  counted  upon 
a  written  undertaking  executed  by  the  appellants  to  obtain 
tlie  possession  of  personal  property  in  an  action  of  replevin. 
The  second  counted  upon  an  appeal  bond  executed  by  the 
appellants  for  the  purpose  of  perfecting  an  appeal  taken  in 
term  by  the  appellant  Hartlep  from  a  judgment  rendered 
against  him  by  the  Warren  Circuit  Court. 

The  appellants  answered  in  two  paragraphs^  which  were 
demurred  to.  The  demurrers  were  sustained  and  exceptions 
taken. 

The  appellants  then  filed  two  additional  paragraphs  of  an- 
swer, the  first  of  which  was  the  general  denial.  To  the  sec- 
ond paragraph  the  appellee  filed  a  reply  in  general  denial. 
There  was  a  trial  by  the  court,  a  general  finding  for  the  ap- 
pellee, and,  over  a  motion  for  a  new  trial,  judgment  was  given 
for  the  appellee.  To  the  overruling  of  their  motion  for  a 
new  trial  the  appellants  excepted. 

The  several  errors  assigned  are,  in  substance,  as  follows: 
1.  The  court  erred  in  sustaining  the  demurrer  to  the  first 
paragraph  of  answer.  2.  The  court  erred  in  sustaining  the 
demurrer  to  the  second  paragraph  of  answer.  3.  The  court 
erred  in  sustaining  the  demurrer  to  the  answer.  4.  The  court 
erred  in  overruling  the  motion  for  a  new  trial.  5.  The  court 
erred  in  sustaining  the  appellee's  demurrer  to  the  ap- 
pellants' answer  to  the  complaint.    6.  The  complaint  does 
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not  state  facts  sufficient  to  constitute  a  cause  of  action.   7. 
The  court  erred  in  refusing  to  make  a  special  finding. 

The  first  paragraph  of  the  complaint  alleged  that,  on  the 
9th  day  of  July,  J  883,  the  appellant  Hartlep  filed  in  the 
clerk's  office  of  Warren  county  his  complaint  and  affidavit 
by  wliich  he  sought  to  recover  from  the  appellee  certain  per- 
sonal property  therein  described,  and  that  the  clerk  of  said 
court  on  that  day  issued  a  writ  directing  the  sheriff  of  War- 
ren county  to  take  said  property  from  the  appellee  and  de- 
liver  it  to  the  appellant  Hartlep  upon  his  giving  the  written 
undertaking  required  by  ItTw,  and  on  the  same  day  the  said 
sheriff  executed  said  writ  by  taking  from  the  appellee  the 
said  property  and  delivering  it  to  the  appellant  Hartlep,  and 
upon  the  delivery  of  said  property  the  sheriff  accepted  the 
said  written  undertaking  of  the  appellants,  which  they  then 
and  there  executed  and  delivered  to  him ;  that  by  the  terms 
of  the  said  undertaking  the  appellants  undertook  and  bound 
themselves,  among  other  things,  that  the  appellant  Hartlep 
should  return  to  the  appellee  the  said  property  if  return 
should  be  awarded,  and  to  pay  all  such  sums  as  the  appellee 
should  recover  in  said  action ;  and  the  appellee  avers  that 
such  proceedings  were  had  in  said  action  that  at  the  January 
term,  1884,  of  said  court,  by  the  consideration  and  judg- 
ment thereof,  it  was  adjudged  that  the  appellant  Hartlep  re- 
turn said  property  to  the  appellee,  and  that  he  recover  of 
the  said  appellant  his  costs  and  charges  laid  out  and  ex- 
pended, amounting  to  $100,  which  are  still  due  and  unpaid  ; 
that  the  said  judgment  is  still  in  full  force,  and  that  the  ap- 
pellants have  failed  and  refused  to  return  said  property,  or 
pay  said  costs  upon  request  so  to  do. 

The  second  paragraph  of  the  complaint  alleged  that  the 
appellee  recovered  a  judgment  against  the  appellant  Hartlep 
for. the  recovery  of  one  bay  mare  of  the  value  of  $125,  then 
in  said  appellant's  possession,  and  a  judgment  for  his  costs  in 
said  action  ;  that  the  appellant  Hartlep  was  granted  an  ap- 
peal to  the  Supreme  Court  from  said  judgment  upon  condi- 
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tion  of  his  filing  a  bond  in  the  sum  of  $200,  with  his  co-ap- 
pellant as  surety,  within  thirty  days  from  the  date  of  said  judg- 
ment, which  bond  was  duly  filed  on  the  31st  day  of  January, 
1884,  with  the  clerk  of  the  Warren  Circuit  Court,  and  which 
bond  was  duly  approved  by  the  clerk  ;  that,  by  the  terms  of 
43aid  bond,  the  appellants  bound  themselves  in  the  penal  sum 
of  $200  that  the  appellant  Hartlep  would  duly  prosecute  his 
fiaid  appeal  to  effect,  and  abide  by  and  pay  the  judgment  and 
costs  that  might  be  adjudged  against  him  ;  and  that,  on  the 
25th  day  of  April,  1885,  this  court  affirmed  the  said  judg- 
ment in  all  things  against  said  appellant,  which  judgment  is 
DOW  in  full  force  and  effect ;  that  the  appellants  have  failed 
and  refused  to  return  said  property,  or  pay  therefor,  and 
have  failed  to  perform  and  satisfy  said  judgment.  Copies 
of  the  obligations  sued  on  are  filed  with  the  complaint  as 
required  by  the  statute. 

We  can  see  no  valid  objection  to  either  paragraph  of  the 
complaint. 

It  is  too  late  for  the  appellants,  after  having  executed  the 
replevin  bond  and  obtained  possession  of  the  property,  after 
the  court  has  rendered  judgment  awarding  the  property  to  the 
appellee,  and  after  a  failure  to  comply  with  the  order  of  the 
court  or  pay  the  judgment,  to  set  up  as  a  defence  to  the  ac- 
tion that  the  statutory  provision^  in  regard  to  the  execution 
of  the  bond  were  not  technically  complied  with ;  the  law 
of  estoppel  will  not  allow  such  an  unconscionable  defence. 
But  the  bond  having  been  delivered  to  the  sheriff,  and  he, 
acting  upon  such  delivery,  having  turned  the  property  over 
to  the  appellant  Hartlep,  this  constituted  an  acceptance  and 
approval  of  the  bond.  The  sheriff  did  endorse  his  approval 
on  the  bond,  as  the  copy  shows,  but  this  was  not  necessary. 

The  presumption  is,  that  an  officer  does  his  duty ;  it  was 
the  privilege  of  the  appellee  to  waive  the  right  which  the 
law  gave  him  of  executing  a  bond  and  retaining  possession 
of  the  property,  and  the  contrary  not  appearing,  if  necessary 
to  sustain  the  action  of  the  sheriff  in  accepting  the  bond  and 
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delivering  the  property  to  the  appellant  Hartlep^  this  court 
would  presume  a  waiver. 

The  appeal  bond  was  executed  pursuant  to  the  order  of 
the  court  in  granting  the  appeal  which  was  taken  in  term. 
The  court  fixed  the  amount  of  the  bond  and  approved  the 
surety  named,  and  designated  the  time  within  which  the 
bond  must  be  filed.  This  was  an  approval  by  the  court,  and 
though  it  is  alleged  in  the  paragraph  of  complaint  that  the 
clerk  approved  the  bond,  and  though  he  assumed  so  to  do  by 
bis  endorsement  thereon,  this  makes  no  difference.  See  section 
638,  R.  S.  1881 ;  Buskirk  Practice,  61.  The  bond  was  filed 
within  the  time  given  by  the  court. 

The  first  paragraph  of  the  answer  alleged,  in  substance, 
that,  on  the  13th  day  of  October,  1885,  and  for  a  long  time 
thereafter,  the  sheriff  of  Warren  county  had  in  his  hands  an 
execution  duly  issued  op  the  judgment  described  in  the  ap- 
pellee's complaint,  commanding  the  said  sheriff  to  take  from 
the  appellant  Hartlep  the  mare,  which  was  the  property  in 
controversy  in  the  action  of  i*eplevin,  and  deliver  the  same 
to  the  appellee,  and  to  levy  of  the  property  of  said  Hartlep 
the  sum  of  $51  costs,«and  that  the  appellee,  after  the  filing 
of  his  complaint  in  this  action,  and  for  a  long  time  there- 
after, and  to  the  time  of  the  filing  of  this  answer,  was  pros- 
ecuting said  execution,  and  said  sheriff  did  collect  thereon 
the  sum  of  $60. 

The  second  paragraph  of  answer  alleged,  in  substance,  that 
the  judgment  described  in  the  said  second  paragraph  of  com- 
plaint against  the  appellant  Hartlep  was  rendered  in  an  ac- 
tion wherein  said  appellant  had  replevied  a  mare  from  the 
appellee,  who  had  taken  the  same  upon  an  execution  issued 
by  Montgomery  Myers,  a  justice  of  the  peace,  of  said  county, 
for  $25  and  costs;  that  since  the  beginning  of  said  replevin 
suit,  and  since  the  beginning  of  this  action,  an  execution  duly 
issued  by  said  Myers  on  said  judgment  on  his  docket  had 
been  placed  in  the  hands  of  a  constable  of  said  county,  who 
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had  served  the  same  on  said  appellant  since  the  bringing  of 
this  action. 

These  paragraphs  of  answer  are  not  sworn  to,  and  are  not 
pleaded  in  abatement,  but  in  bar. 

The  facts  pleaded  do  not  tend  to  show  a  defence  to  the 
cause  of  action,  and  if  material  for  any  purpose,  it  is  as  tend- 
ing, to  show  that  the  action  ought  to  abate ;  but  we  do  not 
regard  them  as  material  in  any  event. 

The  request  for  a  special  finding  was  not  made  at  the 
beginning  of  the  trial,  but  after  the  evidence  had  been 
partly  heard.  The  bill  of  exceptions  does  not  inform  us 
how  far  the  trial  had  progressed  when  the  request  for  a  spe- 
cial finding  was  made,  except  that  the  appellee  was  not 
through  with  his  evidence  in  chief. 

The  statute  (R.  S.  1881)  does  not  designate  the  stage, of 
the  proceedings  after  which  it  will  be  too  late  to  request  a 
special  finding,  but  we  are  of  the  opinion  that  the  Legislature 
did  not  intend  that  parties  might  delay  until  the  trial  was 
well  under  way  and  then  require  a  special  finding. 

We  think  that  it  is  due  to  the  court  that  the  request  be 
made  at  the  beginning  of  the  trial,  and  necessary  that  sub- 
stantial justice  may  be  done. 

Section  537,  R.  S.  1881,  requires  that  the  court  make  brief 
notes  of  the  evidence  of  the  parties  when  requested  so  to  do 
by  either  party.  The  language  of  this  section  is  imperative, 
as  is  the  section  in  regard  to  a  special  finding,  but  evidently 
the  request  must  be  made  at  the  beginning  of  the  trial.  If 
no  request  is  made  the  court  is  not  required  to  take  any  notes 
of  the  evidence ;  a  trial  is  commenced  and  no  such  request 
made,  the  evidence  is  heard  and  concluded  and  the  court  has 
made  no  notes  of  the  evidence. 

At  the  conclusion  of  the  evidence  the  court  has  the  tes- 
timony sufficiently  in  mind  to  be  able  to  make  a  general 
finding,  but  not  sufficiently  so  to  make  such  a  statement  of 
the  facts  as  would  be  necessary  in  a  special  finding ;  the  re- 
quest is  then  made  for  the  first  time  for  a  special  findings 
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What  is  the  court  to  do?  but  one  of  two  thiugs,  to  make  an 
inaccurate  statement  of  facts  from  an  imperfect  recollection, 
or  re-try  the  case.  Again,  the  court  may  take  brief  notes,  as 
required,  when  requested  to  make  notes,  and  yet  the  char- 
acter of  the  evidence  be  such  that  to  make  an  intelligent  and 
proper  special  finding  full  notes  would  be  required.  If  the 
request  is  made  with  the  beginning  of  the  trial,  the  court 
makes  preparation  as  the  trial  progresses,  and  at  the  conclu- 
sion of  the  trial  is  fully  prepared  to  make  a  special  finding, 
and  we  think  that  it  is  no  hardship  on  the  parties  if  they  de- 
sire a  special  finding,  to  request  it  when  the  trial  begins.  We 
are  of  the  opinion  that  if  the  request  for  a  special  finding  is 
not  made  at  the  commencement  of  the  trial,  the  right  thereto 
is  waived,  and  thereafter  it  becomes  a  question  within  the 
sound  discretion  of  the  court  whether  it  will  make  a  special 
finding  or  not. 

Section  546,  R.  S.  1881,  provides  that  "the  court  shall, 
at  the  request  of  either  party,  direct  them  (the  jury)  to  give 
a  special  verdict  in  writing  upon  all  or  any  of  the  issues ; 
and  in  all  cases,  when  requested  by  either  party,  shall  instruct 
them,  if  they  render  a  general  verdict,  to  find  specially  upon 
particular  questions  of  fact,  to  be  stated  in  writing." 

In  Kopelke  v.  Kopelke,  112  Ind.  435,  the  construction  of 
the  section  of  the  statute  from  which  we  have  quoted  was 
under  consideration,  and  the  question  involved  was  very  sim- 
ilar to  the  one  now  under  consideration,  and  the  court, 
through  the  learned  judge  who  wrote  the  opinion,  said  :  "  It 
will  be  seen  from  these  provisions  that  the  code,  while  it  im- 
peratively requires  the  court,  at  the  request  of  either  party, 
to  instruct  the  jury,  if  they  render  a  general  verdict,  to  find 
specially  upon  particular  questions  of  fact,  stated  in  writing, 
does  not  prescribe  the  time  when  such  request  shall  be  made, 
or  when  such  written  questions  of  fact  must  be  presented  to 
the  court.  Manifestly,  these  matters  are  left  by  the  code,  and 
properly  so,  we  think,  to  the  sound  discretion  of  the  trial 
court.   We  can  not  say  that  the  court,  in  its  action  now  com- 
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plained  of,  abused  its  discretion,  nor  can  we  saj  that  such  ac- 
tion  was  erroneous."   See  Clark  v.  Deuiseh,  101  Ind.  491. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct  8, 1889. 


No.  13,833. 

The  City  op  Andebson  v.  Bain. 

Stbbsts  and  Alleys. — Laying  Out  or  AUering, — R^erenee  to  Oity  Cbnumv- 
tionen. — Assessment  of  Damages  and  Benefits,— Under  sections  3166  and 
3167,  B.  S.  1881,  when  a  city  undertakes  to  lay  oat  a  new  street  or  alley, 
or  to  alter  an  existing  one,  it  must  refer  the  matter  to  the  city  commis- 
sioners provided  for  therein,  for  the  assessment  of  the  benefits  and  dam- 
ages accruing  to  property  owners  from  such  improvement 

Same. — Failure  to  Refer  to  Oily  Commissioners, — Liability  of  Oity, — Where  a 
city  undertakes  to  widen  an  alley  into  a  street  without  referring  the 
matter  to  the  city  commissioners  for  the  assessment  of  benefits  and  dam- 
ages, thus  depriving  a  property  owner  of  the  right  to  have  his  damages 
assessed  in  the  manner  prescribed  by  the  statute,  it  is  liable  to  such  per- 
son for  the  damages  which  were  assessable  by  the  commissionen. 

Same. —  What  Damages  Assessable  by  Oity  Oommissumers. — The  city  commis- 
sioners may  assess  damages  accruing  from  the  laying  out  or  the  alter- 
ing of  a  street,  but  they  have  no  power  to  assess  damages  resulting  from 
the  manner  in  which  the  street  may  afterwards  be  graded,  or  otherwise 
improved,  and  for  damages  of  the  latter  kind  the  city  does  not  become 
liable  on  account  of  its  failure  to  refer  the  matter  of  the  improvement 
to  the  city  commissioners. 

&AUB.— Grading  of  Street. —  When  Lot  Owner  EntiiUd  to  Damages, — An  abut- 
ting lot  owner  is  not  entitled  to  recover  damages  resulting  from  the 
original  grading  of  a  street,  but  to  entitle  him  to  damages  on  account 
of  the  grading  of  a  street  he  must  show  that  there  was  a  prior  established 
grade,  and  that  the  damages  for  which  he  sues  were  caused  by  a  change 
therein. 

From  the  Madison  Circuit  Court. 
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E.  B.  Ooodykoontz  and  F,  P.  FosteVy  for  appellant. 
C.  L.  Henry  and  H.  C,  Ryan,  for  appellee. 

Olds,  J. — The  fippellee  was  the  owner  of  lot  No.  11,  in 
T.  N.  StillwelPs  second  addition  to  the  city  of  Anderson  ; 
said  lot  fronted  south  on  Canal  street ;  there  was  an  alley 
fourteen  feet  wide  along  the  north  end  of  said  lot,  also  an 
alley  fourteen  feet  wide  running  along  the  entire  leqgth  of 
said  lot  on  the  west  side  thereof.  Said  Canal  street,  and 
the  alleys  running  along  and  beyond  said  lots  had  been  laid 
out  and  dedicated  to  the  public  use  long  before  the  acts  and 
damages  complained  of  in  this  case.  The  city  of  Anderson 
owned  a  strip  of  ground  forty  feet  in  width  adjacent  to  and 
along  the  west  side  of  the  alley  which  ran  along  the  west 
side  of  the  said  lot  owned  by  the  appellee,  extending  the  en- 
tire length  of  said  lot,  and  beyond  the  same  both  north  and 
south;  said  forty-foot  strip  owned  by  the  city  extending 
from  Williams  street,  a  street  running  east  and  west  one-half 
block  north  of  appellee's  lot,  to  Lane  street,  a  street  running 
east  and  west  one  block  south  of  Canal  street. 

On  the  6th  day  of  April,  1885,  the  common  council  of  the 
city  of  Anderson  passed  an  ordinance  for  the  opening,  grad- 
ing and  gravelling  of  a  new  street,  fifty-four  feet  in  width,  ex- 
tending from  Williams  street  to  Lane  street,  two  blocks  in 
length,  and  crossing  Canal  street  at  the  southwest  corner  of 
appellee's  lot,  which  new  street  was  located  upon  and  included 
said  fourteen-foot  alley  on  the  west  of  appellee's  lot,  and  the 
forty-foot  strip  owned  by  the  city  as  aforesaid,  and  designated 
said  new  street  as  School  street.  Said  city  then  gave  notice 
that  it  would  receive  bids  for  the  opening,  grading,  and 
gravelling  of  said  street;  and,  in  pursuance  of  such  notice, 
contracted  with  one  John  Green  to  open,  grade,  and  gravel 
said  street  in  accordance  with  plans  and  specifications  adopted 
by  the  common  council,  and  said  Green  commenced  the  said 
work  in  the  summer  of  1886,  and  completed  it  during  that 
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year.     This  action  is  brought  to  recover  damages  to  the  ap- 
pellee's property,  the  lot  aforesaid. 

The  cause  was  put  at  issue,  and  there  was  a  trial  resulting 
in  a  judgment  in  favor  of  the  appellee.  The  errors  assigned 
are : 

1st.  ^^  That  the  complaint  does  not  state  facts  sufi5cient  to 
constitute  a  cause  of  action." 

2d.  "  The  court  erred  in  overruling  the  demurrer  to  the 
complaint." 

3d.  '^  The  court  erred  in  sustaining  the  demurrer  to  the 
second  paragraph  of  answer." 

4th.  "  The  court  erred  in  overruling  the  motion  for  new 
trial." 

5th.  '^  The  court  erred  in  overruling  the  motion  in  arrest 
of  judgment." 

The  complaint  alleges  that  the  plaintiff  is  the  owner  of  the 
lot,  describing  it,  upon  which  there  are  now,  and  for  more 
than  two  years  have  been,  valuable  buildings,  consisting  of 
a  two-story  dwelling-house,  a  wood-house,  and  other  out- 
buildings, which  lot  abuts  and  adjoins  on  the  west  side  thereof 
its  entire  length,  144  feet,  along  a  public  alley  14  feet  wide, 
which  alley  was  laid  out  and  dedicated  to  the  public  use  as  a 
part  of  said  *'  Still welPs  second  addition ; "  that,  on  the  6th 
day  of  April,  1885,  said  defendant,  by  its  common  council, 
pretended  to  pass,  enact,  and  adopt  an  ordinance  for  the  open- 
ing, grading,  and  gravelling  of  a  new  street  within  the  corpo- 
rate limits  of  the  city,  designated  as  School  street,  describing 
the  street,  stating  that  the  west  line  of  plaintiff's  lot  consti- 
tuted the  east  line  of  said  new  street;  that  the  plaintiff's 
wood-house  upon  said  lot  is  situate  upon  the  west  line  of 
said  lot,  and  abuts  upon  said  street,  and  that  her  stable  upon 
said  lot  is  situate  upon  the  alley  in  the  rear  of  said  lot ;  that 
after  the  passage  of  said  ordinance,  and  in  pursuance  of  the 
terms  thereof,  said  city,  by  its  common  council,  undertook 
to  and  did  enter  into  a  written  agreement  and  contract  with 
one  John  Green  for  the  building,  digging,  constructing,  and 
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making  of  said  new  street  according  to  the  terms  of  said  ordi- 
Dance,  contract,  and  specifications  of  the  city  civil  engineer 
of  said  city ;  that  said  Green,  pursuant  to  the  terms  of  said 
agreement,  proceeded  to  and  did  make  and  construct  said 
street  according  to  said  ordinance,  specifications  and  agree- 
ment with  said  city,  all  of  which  was  done  without  having  re- 
ferred said  matter  to  the  city  commissioners  of  said  city,  whose 
duty  it  was  to  examine,  and  who  might  meet  and  examine,  the 
property  sought  to  be  appropriated,  and  to  view  and  examine 
the*  real  estate  in  the  vicinity  of  said  new  street  that  might 
be  benefited  or  injured  by  the  construction  of  said  proposed 
new  street,  and  that  they  might  estimate  the  damages  and 
injuries  to  the  property  and  real  estate  injuriously  aflected  by 
such  improvement,  and  permit  any  person  so  injured  and 
damaged  to  appear  before  such  commissioners  and  show  and 
prove  to  them  any  damages  sustained.  By  reason  of  which 
failure  to  so  refer  said  matter  of  said  proposed  street  to  said 
board  of  city  commissioners,  the  appellee  was  wholly  de- 
prived of  her  right  and  privilege  of  having  her  damages  as- 
sessed for  said  improvements,  and  of  appearing  before  said 
commissioners  and  showing  and  proving  any  damages  she 
might  show  herself  entitled  to  by  reason  of  said  proposed 
street ;  that,  in  the  construction  of  said  new  street  as  afore- 
said, said  contractor  of  said  city,  as  aforesaid,  cut  down  plain- 
tiff's said  lot  the  entire  length  thereof  on  the  west  side  thereof 
to  the  depth  of  two  feet,  and  cut  the  south  or  front  end 
thereof  gradually  down  to  the  depth  of  ten  feet,  but  to  the 
north  or  rear  end  of  said  lot,  leaving  plaintiff's  said  lot  above 
said  street  after  it  was  so  constructed  from  two  to  ten  feet 
the  entire  length  of  said  lot,  leaving  the  alley  in  the  rear  of 
said  lot  ten  feet  above  the  level  of  said  newly  constructed 
street,  thereby  cutting  off  all  ingress  and  egress  to  the  rear 
end  of  said  lot  situate  and  abutting  on  said  alley;  that  by 
reason  of  said  street  having  been  so  made  and  cut  as  afore- 
said, plaintiff  will  be  compelled  to  build  a  stone  wall  the  en- 
VoL.  120.— 17 
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tire  length  of  said  lot  to  prevent  the  said  lot  from  caving- 
and  undermining  her  said  house^  at  a  cost  to  her  of  three 
hundred  dollars;  that  she  was  compelled  to  and  did  build  a 
foundation  under  her  ^ood-house  that  abuts  on  said  new 
street  at  a  cost  of  one  hundred  dollars;  and  that  said  defend- 
ant, by  and  through  its  said  contract  in  the  making  of  said 
street,caused  to  be  hauled  and  carried  away  five  hundred  yard* 
of  earth,  gravel,  and  soil  belonging  to  plaintiff,  of  the  value- 
of  one  hundred  dollars,  and  otherwise  damaged  plaintiff  ii^ 
all  the  sum  of  one  thousand  dollars,  all  by  reason  of  the  con- 
struction of  said  street;  and  there  is  a  demand  for  judgment. 

The  appellant  demurred  to  the  complaint  for  want  of  suf- 
ficient facts,  which  demurrer  was  overruled,  and  exceptions 
taken. 

Section  3166,  E.  S.  1881,  provides  that  "  There  shall  be 
appointed,  once  in  each  year,  by  the  circuit  court  in  the 
county  wherein  is  situated  any  city  of  this  State  incorporated 
under  the  general  act  for  the  incorporation  of  cities,  five 
freeholders,  residents  of  said  city,  who  shall  constitute  a 
body  to  be  called  city  commissioners,  and  whose  duty  it  shall 
be  to  hear  and  determine  all  matters  appertaining  to  the  ac- 
quisition, opening,  laying  out,  altering,  and  straightening  of 
streets,  alleys,  and  highways  within  said  city,  and  also  to* 
hear  and  determine  all  matters  appertaining  to  the  altering 
or  straightening  of  streams  within  said  city,  and  the  taking 
of  land  for  sewerage  purposes,"  etc. 

Section  3167  provides  that  "Before  any  matter  of  the 
opening,  laying  out,  or  altering  of  any  street,  alley,  highway,, 
or  watercourse,  or  of  the  vacation  thereof,  shall  be  referred 
to  the  city  commissionera,  the  common  council  shall  refer 
the  matter,  to  an  appropriate  committee,  who  shall  i^xamine 
the  matter  and  report  at  the  next  meeting  of  the  common 
council  upon  the  expediency  of  so  referring,  and  if  the  com- 
mon council  shall  determine,  by  a  two-thirds  vote,  to  sub- 
mit the  said  matter  to  the  commissioners,  it  shall  be  so  or- 
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dered;  and  shall  thereupon  be  referred  to  said  commission- 
ers, as  hereinbefore  provided,"  etc. 

Sections  3168,  3169,  3170,  3171,  and  sections  following, 
prescribe  the  duties  of  the  city  commissioners.  These  sec- 
tions provide  for  the  assessment  of  damages  to  property,  no 
part  of  which  is  taken  for  the  improvement.  The  construction 
which,  we  think,  should  be  placed  upon  these  sections  of  the 
statute  is,  that  all  proposed  street  improvements  '^appertain- 
ing  to  the  acquisition,  opening,  laying  out,  altering,  and 
straightening  ofstreets,  alleys  and  highways  within  said  city,'' 
shall  be  referred  to  said  city  commissioners,  but  prelimi- 
nary to  referring  such  matters  to  such  city  commissioners, 
the  common  council  shall  refer  the  matter  to  an  appropriate 
committee,  who  shall  examine  the  matter  and  report  at  the 
next  meeting  of  the  common  council  upon  the  expediency 
of  so  referring ;  and,  when  the  committee  report,  the  coun- 
cil take  a  vote  upon  the  question  of  referring  the  finatter  to 
the  city  commissioners ;  if  two-thirds  vote  in  favor  of  refer- 
ring it,  the  matter  is  referred ;  if  two-thirds  do  not  vote  in 
favor  of  referring  it,  that  ends  the  question  of  the  improve- 
ment. It  seems  to  us  that  the  improvement  made  in  this 
case  clearly  comes  within  the  character  of  street  improve- 
ments contemplated  by  these  sections  of  the  statute,  and 
should  have  been  referred  to  the  city  commissioners  to 
assess  the  benefits  and  damages.  If  it  can  not  be  said  to 
be  the  opening  or  laying  out  of  a  new  street,  it  is  certainly 
the  altering  of  a  street  or  alley ;  and  it  is  unnecessary  to  de- 
termine which  it  was,  as  in  either  event  it  should  have  been 
referred  to  the  city  commissioners. 

It  is  contended  by  counsel  for  appellant  that  the  damages 
alleged  relate  to  the  improvement  of  the  street,  and  that  the 
action  of  the  common  council  is  governed  by  sections  3161, 
3162,  and  3163,  R.  S.  1881.  The  improvement  in  this  case 
was  not  of  an  old  street  petitioned  for  under  section  3162, 
and  section  3161  is  not  in  conflict  with  the  construction  we 
have  given  to  sections  3166, 3167,and  other  sections  referred  to. 
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Section  3161  gives  to  the  common  council  exclusive  power 
over  the  streets,  and  the  right  to  lay  out,  survey,  and  open  new 
streets  and  alleys,  and  straighten,  widen  and  otherwise  alter 
those  already  laid  out,  etc.,  but  sections  3166  and  3167  pro- 
vide the  manner  in  which  the  benefits  and  damages  shall  be 
assessed  when  the  common  council  does  make  any  alteration 
in  a  street  or  alley  or  lay  out  a  new  one. 

The  city  in  this  case  changed  the  alley  into  a  street,  mak- 
ing it,  instead  of  an  alley  14  feet  in  width,  a  street  54  feet 
in  width,  without  referring  the  matter  to  the  city  com  mis- 
sioners  for  the  assessment  of  benefits  and  damages,  and  in 
doing  so  the  city  exceeded  its  power,  or  rather  neglected  a 
plain  duty  prescribed  by  the  statute,  whereby  the  appellee 
was  deprived  of  her  right  to  have  any  damages  she  might 
sustain  by  reason  of  such  change  assessed  by  the  city  com- 
missioners as  prescribed  by  the  statute  ;  but  the  damages  to 
be  assessed  by  the  city  commissioners  only  relate  to  the  dam- 
ages which  will  accrue  by  reason  of  the  opening  of  the  new 
street  or  the  change  to  be  made  in  the  street  by  reason  of  the 
change  in  the  location,  widening  or  narrowing  the  same, and 
does  not  include  damages  resulting  from  the  manner  in  which 
the  street  may  be  improved  after  it  is  laid  out  and  opened. 
As  in  this  case  there  are  two  elements  of  damage,  one  the 
laying  out  of  the  street,  changing  it  from  a  14-foot  alley  to 
a  54-foot  street ;  this  damage,  if  any  resulting  to  the  appel- 
lee, would  be  assessable  by  the  city  commissioners,  and  she 
was  deprived  of  the  right  of  having  it  so  assessed  by  the 
failure  of  the  common  council  to  refer  the  matter  to  the  city 
commissioners,  and  for  such  damages  as  she  has  sustained  by 
reason  thereof  she  has  a  right  of  action  against  the  city.  But 
there  is  another  element  of  damage,  and  the  principal,  if  not 
the  only,  damage  alleged  in  the  complaint  in  this  case,  and 
that  is  the  damage  resulting  from  the  grading  of  the  street. 
This  element  of  damage  is  not  assessable  by  the  board  of 
city  commissioners.  Ordinarily,  we  presume,  an  ordinance 
provides  for  the  opening  of  a  street  or  the  changing  of  it, 
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and  the  grading  or  improvement  of  it  is  an  after  coDsider- 
ation,  provided  for  by  a  subsequent  ordinance. 

The  lot-owner  is  not  entitled  to  damages  Resulting  from 
the  original  grading  of  a  street.  It  is  only  when  the  grade 
of  a  street  has  been  once  established  and  afterwards  changed , 
and  the  lot-owner  sustains  damage  by  reason  of  such  change 
in  the  established  grade  of  the  street,  that  the  lot-owner  is 
entitled  to  damage.  City  of  Lafayette  v.  Nagle^  113  Ind.  425. 
So  that  to  entitle  an  abutting  lot-owner  to  damages  resulting 
from  grading  a  street,  he  must  show  that  there  had  been  a 
prior  established  grade,  and  that  the  damage  resulted  by 
reason  of  the  change.  That  is  not  done  in  this  case.  There 
is  no  averment  in  the  complaint  that  there  ever  had  been 
any  established  grade  to  the  alley  prior  to  the  grade  estab- 
lished and  made  by  the  city  in  making  the  alleged  improve- 
ment to  the  street.  The  damages  sued  for  in  the  complaint 
are  damages  resulting  from  the  grading  of  the  street,  and  not 
the  widening  of  the  alley  into  a  street. 

The  complaint  proceeds  upon  the  theory  that  the  city  hav- 
ing failed  to  refer  the  matter  to  the  city  commissioners,  it  is 
liable  to  the  appellee  for  all  damages  she  may  have  sustained 
by  reason  of  grading  the  street  and  cutting  it  down  below 
the  level  of  her  lot,  and  it  fails  to  allege  that  there  ever  had 
been  any  prior  established  grade  to  the  alley.  We  think  no 
damages  are  alleged  which  resulted  from  the  mere  change  in 
the  width  ;  and  if  there  is,  it  is  evident  the  complaint  was  not 
framed  with  a  view  of  basing  a  recovery  on  those  damages, 
and  a  complaint,  if  good,  must  be  so  on  the  theory  on  which 
it  is  pleaded. 

The  demurrer  to  the  complaint  should  have  been  sustained. 
•  Taking  the  theory  we  do  of  the  complaint,  it  is  unneces- 
sary to  decide  the  other  questions  presented. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  sustain  the  demurrer  to  the  complaint. 

Filed  Oct.  8, 1889. 
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No.  13,868. 

Clore  v.  McIntire,  Administrator. 

Damages. —  Wrongful  Death, — Action  by  Administrator. — Next  of  Kin. — Com- 
plaint.— Where  a  complaint  for  damages  resulting  from  the  death  of  a 
person  by  the  wrongful  act  of  another,  judged  bj  its  general  scope  and 
tenor,  shows  that  the  deceased  left  next  of  kin,  and  that  the  action  is 
prosecuted  by  an  administrator  in  his  representative  capacity,  it  is  suf- 
ficient if  it  states  a  cause  of  action  in  his  favor  in  that  capacity,  al- 
though some  persons  are  described  as  next  of  kin  who  are  not  such. 

Same. — Driving  Vicious  StaUion  into  Crowd. — Inability  for  hgunf. — One  who 
drives  a  vicious  and  unmanageable  stallion  into  a  crowd  of  vehicles, 
standing  in  a  place  set  apart  fur  them,  away  from  the  travelled  road,  at 
an  agricultural  fair  where  there  is  a  great  gathering  of  people,  and, 
knowing  the  vicious  disposition  of  the  horse,  strikes  him  with  a  whip, 
thereby  causing  him  to  leap  on  a  wagon  and  injure  an  occupant  thereof, 
is  liable  for  damages. 

Instructions  to  Jury.— 22«/t«o//o  Give.^8up\'emt  Omri^ — Where  neither 
the  evidence  adduced  nor  the  instructions  given  by  the  court  are  in  the 
record,  a  ruling  refusing  to  give  instructions  asked  will  not  be  consid- 
ered on  appeal. 

From  the  Parke  Circuit  Court. 

T.  F.  Davidson,  F.  M.  Dice,  M.  D.  White  and  W.  S.  Moffett, 
for  appellant. 

G.  W,  Paul,  J.  E,  Humphries,  W.  H.  Thompson  and  /. 
West,  for  appellee. 

Elliott,  C.  J. — The  appellee  describes  himself  in  his 
complaint  as  the  administrator  of  the  estate  of  Rhoda  Mc- 
Intire, deceased,  and  avers  that  he  was  appointed  on  the  22d 
day  of  October,  1886.  He  also  avers  that  Rhoda  McIntire  died 
intestate,  leaving  surviving  her  four  children,  George,  Sallie, 
Lenora,  and  Harmon,  and  her  husband,  and  that  they  are 
the  next  of  kin  and  only  heirs  of  the  deceased.  The  facts 
pleaded  as  the  cause  of  action,  shortly  stated,  are  these : 
The  appellee,  his  wife,  Rhoda  McIntire,  and  their  chil- 
'     dren  were  attending  an  agricultural  fair,  and  were  sitting  in 
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their  vehicle,  which  was  standing  at  a  place  set  apart  for  ve- 
hicles, and  away  from  the  travelled  ways  of  the  fair  ground; 
there  were  twenty  thousand  persons  on  the  ground,  and  a 
great  number  of.  vehicles  ;  the  defendant  wrongfully  drove 
a  large,  unbroken,  and  unmanageable  stallion,  wild  and  vi- 
•cious  in  disposition,  through  the  fair,  well  knowing  the  dis- 
position of  the  horse;  while  driving  the  stallion,  and  when 
passing  the  vehicle  in  which  the  deceased  and  her  family 
were  sitting,  the  defendant  well  knowing  the  danger  of  bring- 
ing an  unmanageable  and  vicious  stallion  among  the  persons 
and  vehicles  on  the  ground,  struck  the  animal  with  a  whip, 
•causing  it  to  rear,  kick,  and  jump ;  while  the  horse  was  jump- 
ing and  kicking  it  leaped  on  the  wagon  wHere  the  deceased 
was  sitting,  overturned  it,  and  the  deceased  was  thrown  to 
the  ground  and  so  bruised  and  wounded  that  she  became  ill, 
and  so  continued  until  she  died.  Her  death  resulted  from  the 
injury  caused  by  the  defendant's  horse  leaping  on  the  wagon. 
•  It  is  directly  averred  that  the  death  of  Uhoda  Mclntire 
was  caused  solely  by  the  wrongful  and  negligent  act  of  the 
defendant,  and  without  fault  on  her  part  or  that  of  the  ap- 
I>ellee. 

The  general  frame  and  tenor  of  the  complaint,  as  well  as 
the  material  specific  averments,  require  us  to  adjudge  that 
this  action  is  prosecuted  by  the  appellee  in  his  representative 
character,  and  not  in  his  individual  capacity.  The  fact  that 
he  was  appointed  administrator  is  well  pleaded.  He  describes 
himself  as  administrator,  and  gives  the  names  and  ages  of 
the  children  of  his  intestate.  It  is  true,  that  in  the  conclu- 
sion of  his  complaint,  he  avers  that  '^  by  the  death  of  Rhoda 
Mclntire  he  is  damaged  in  the  sum  of  ten  thousand  dollars  ;" 
but  this  can  not  be  allowed  to  carry  us  to  the  conclusion  that 
he  sues  in  his  individual  capacity.  Pleadings  are  not  to  be 
judged  from  general  statements,  or  detached  sentences,  but 
from  their  general  scope  and  tenor;  and.  so  judging  the 
pleading  before  us,  it  can  not  be  construed  as  founded  on  a 
cause  of  action  in  favor  of  the  husband.     In  construing  the 
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complaint  as  one  prosecuted  by  an  administrator  in  bis  rep- 
resentative capacity,  we  do  not,  indeed,  do  any  violence  to  the 
words  we  bave  quoted,  for  the  just  construction  is,  that  they 
mean  that  the  plaintiff  as  administrator  was  injured  in  the 
sum  named. 

As  the  recovery  sought  is  by  the  appellee  in  bis  represent- 
ative capacity,  it  is  sufficient  if  the  complaint  shows  a  cause 
of  action  in  him  in  that  capacity.  Hence,  the  question  here 
is,  not  whether  the  husband  is  next  of  kin,  but  whether  the 
case  made  is  one  in  which  an  administrator  can  recover.  If 
some  persons  are  named  who  are  not  next  of  kin,  and  others 
are  named  who  are  next  of  kin,  a  right  of  action  is  shown 
in  the  administrator.  It  is  not  the  next  of  kin  who  sue,  al- 
though they  may  eventually  be  the  beneficiaries ;  but  it  is 
the  administrator,  and  there  is,  therefore,  only  one  plaintiff. 
If  there  is  a  right  of  action  in  him,  it  can  make  no  difference 
that  some  persons  are  erroneously  described  as  next  of  kin. 
Tlie  fallacy  of  the  appellant's  argument  lies  in  the  initial 
proposition,  implied,  rather  than  stated,  that  the  action  i& 
by  several  persons.  As  the  action  is  by  one  person,  the 
administrator,  the  complaint  is  good,  if  it  shows  a  case  entit* 
ling  him  to  sue. 

We  are  not  concerned  with  the .  quesf ion  as  to  who  is  en- 
titled to  the  amount  recovered,  for. the  question  immediately 
under  discussion  is,  can  the  administrator  maintain  the  ac- 
tion? Nor  are  we  required  to  ascertain  whether  all  the  per- 
sons named  iire  or  are  not  next  of  kin,  within  the  meaning 
of  the  law  ;  for,  if  some  are,  the  administrator  may  sue,  so 
that  we  need  not  inquire  or  decide  whether  the  husband  is 
or  is  not  next  of  kin  within  the  meaning  of  the  statute. 

The  law  implies  that  some  loss  was  suffered  by  the  next 
of  kin  from  the  death  of  Rhoda  Mclntire.  Louisville^  etc.^ 
R.  W.  Co.  V.  Buck,  116  Ind.  566;  Board,  etc.,  v.  Leggy  93 
Ind.  523.  As  there  was,  presumptively,  some  injury,  the 
appellee,  as  administrator,  has  a  right  to  prosecute  this  ac- 
tion.    The  question  on  the  complaint  is  not  as  to  the  meas- 
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ure  of  recovery,  but  whether  there  can  be  any  recovery  at 
all. 

We  are  far  within  the  rule  declared  by  our  own  and  by 
other  cases  in  holdings  as  we  do,  that  the  action  is  by  the  ad- 
ministrator in  his  representative  character^  and  that  the  alle- 
gations of  the  complaint  sufficiently  show  that  the  deceased 
left  next  of  kin  for  whose  benefit  the  administrator  is  entitled 
to  sue  under  our  statute.  Jefferaonville,  etc.,  jB.  R.  Co.  v. 
Hendricks,  41  Ind.  48 ;  Harper  v.  Norfolk,  etc.,  R.  R.  Co., 
36  Fed.  Rep.  102 ;  Baltimore,  etc.,  R.  R.  Co.  v.  Wightman, 
29  Gratt.  431. 

The  facts  pleaded  establish  an  actionable  wrong.  It  can 
not  be  doubted  that  one  wlio  drives  a  vicious,  unbroken,  and 
unmanageable  stallion  among  a  crowd  of  vehicles  standing 
in  a  place  set  apart  for  them,  and  away  from  the  travelled 
road,  at  a  great  gathering  of  people,  commits  an  actionable 
tort.  If  the  appellant  had  kept  the  vicious  animal  on  the 
roadways,  there  might  possibly  be  some  doubt  as  to  his  lia- 
bility ;  but  this  he  did  not  do,  for  he  drove  it  in  among  ve- 
hicles standing  in  a  place  set  apart  for  them,  and  distant  from 
the  roads  intended  for  travel,  and  there  can  be  no  doubt  as 
to  his  liability.  Striking  the  vicious  animal  with  a  whip  in 
such  a  place  was  a  tortious  act;  for,  knowing  its  disposition, 
he  was  bound  to  anticipate  that  injury  might  result  to  the 
occupants  of  the  vehicles  standing  near  by,  and  it  was  not 
necessary,  to  fix  a  liability  upon  him,  that  he  should  have  an- 
ticipated the  nature  of  the  particular  injury  which  actually 
resulted.  The  principle  upon  which  we  proceed  is  a  very 
old  one,  and  is  illustrated  by  many  cases.  Michael  v.  Ales-- 
tree,  2  Levinz,  172;  Dickson  v.  McCoy,  39  N.  Y.  400 ;  Mo- 
llvaine  v.  Laniz,  100  Pa.  St.  .586  ;  Meredith  v.  Reed,  26  Ind. 
334;  Billman  v.  Indianapolis,  etc.,  R.  R.  Co.,  76  Ind.  166  ; 
Louisville,  etc.,  R.  W.  Co.  v.  Wood,  113  Ind.  644,  566. 

The  instructions  given  by  the  court  are  not  in  the  record, 
nor  is  the  evidence,  and  we  can  not  consider  any  questions 
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upon  the  ruling  refusing  instructions.  Pitett  v.  Beard,  86 
Ind.  104;  Bowen  v.  Pollard,  71  lud.  177. 

In  the  absence  of  the  evidence  and  the  instructions,  we  can 
not  consider  the  motion  to  modify  the  judgment,  for  the  pre- 
sumption is  that  the  trial  court  did  its  duty  and  tried  the 
case  upon  the  proper  theory  upon  the  question  of  damages, 
as  well  as  upon  all  other  questions. 

Judgment  affirmed. 

Filed  Oct  8, 1889. 


No.  14,843. 

■ 

McCracken  v.  Cabel  et  al. 

Appeai<. —  WiUnol  Lveafler  Receiving  Poart  ofJudgmenL — Where  a  jadgment 
defendant  pays  to  the  clerk  of  the  court  the  amount  of  the  judgment, 
and  the  plaintiff's  attorney,  prior  to  being  discharged,  receives  from  the 
clerk  the  amount  of  his  lien  for  services,  the  plaintiff  is  precluded  by 
section  632,  B.  8. 1881,  from  thereafter  taking  an  appeal  from  the  jadg- 
ment. 

From  the  Daviess  Circuit  Court. 

A.  J.  Padgett  and  A.  Paget,  for  appellant. 

W.  iJ.  Gardiner  and  S.  H.  Taylor,  for  appellees. 

Coffey,  J. — This  was  a  proceeding  instituted  in  the  Da- 
viess Circuit  Court  by  the  appellees  to  condemn  land  fur  a 
right  of  way  for  a  lateral  railroad  under  section  3987,  R.  8. 
1881,  with  a  view  of  reaching  a  coal  mine  in  said  county. 

The  report  made  l)y  the  vie-wers  appointed  by  the  court 
was  excepted  to  by  the  appellant  John  McCracken,  over 
whose  land  the  proposed  railroad  ran,  and  the  cause,  as  to 
him,  was  tried  in  the  circuit  court  by  a  jury,  who  returned  a 
verdict  in  his  favor  for  the  sum  of  $320.45,  upon  which  jadg- 
ment was  rendered.     His  attorneys  of  record,  Messrs.  Baker 
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and  Padgett^  took  a  lieu  upon  said  judgment  for  the  sum  of 
|150,  their  fees  for  obtaining  said  judgment. 

The  appellees  paid  to  the  clerk  of  the  court  the  full 
amount  of  the  said  judgment,  interest,  and  costs,  and  the  said 
clerk  paid  to  the  said  Baker  and  Padgett  $150  of  the  money 
so  collected  on  the  judgment,  and  they  receipted  him  therefor. 

Subsequently  this  appeal  was  taken,  and  the  appellees  now 
move  to  dismiss  the  appeal,  under  the  provisions  of  section 
€32,  K.  S.  1881. 

That  section  provides  that  appeals  may  be  taken  from  the 
circuit  courts  and  superior  courts  to  the  Supresie  Oonrt  by 
either  party  from  all  final  judgmeats,  except  in  actions  orig- 
imrtiug before  a  justice  of  the  peace  or  mayor  of  a  city,  where 
the  amount  in  controversy,  exclusive  of  interest  and  costs, 
does  not  exceed  fifty  dollars:  Provided,  however,  That 
the  party  obtaining  judgment  shall  not  take  an  appeal  after 
receiving  any  money  paid  or  collected  thereon. 

This  statute  would  seem  to  be  conclusive  upon  the  question 
here  involved.  It  is  not  denied  by  the  appellant  that  his 
attorneys  had  authority  to  receive  and  receipt  for  any  and 
all  moneys  collected  on  the  judgment  obtained  by  them  for 
him.  Their  receipt  for  the  money  at  any  time  before  they 
wore  discharged  bound  their  client  and  relieved  the  clerk 
from  any  liability  to  the  judgment  plaintifil 

Upon  the  principle  that  the  client  is  bound  by  the  acts  of 
his  attorney  when  the  act  is  within  the  scope  of  the  attorney's 
<>mployraent,  we  think  it  must  beheld  that  the  appellant  had 
accepted  money  upon  the  judgment  which  he  seeks  to  reverse 
u{>on  this  appeal,  before  the  appeal  was  taken.  The  money 
was  paid  in  July,  1888,  and  the  appeal  was  not  taken  until 
March,  1889.  We  think  the  motion  to  dismiss  the  appeal 
should  be  sustained.  Olark  v.  Wright^  67  Ind.  224  ;  Balti- 
morCy  etc.,  R.  B.  do.  v.  Johnson,  84  Ind.  420;  Sterne  y.Vert, 
108  Ind.  232;  Sterne  v.  Vert,  111  Ind.  408. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 

Filed  Oct.  8,  1889. 
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The  State  v.  Jenkins. 

Gbimikal  Law. — Assault  and  BaUeryy  mth  Intent  to  Murder. — IndidmenL— 
Sufficieney  of. — An  indictment  for  assault  and  battery  with  intentto  com- 
mit marder,  charged  that  Q.  J.  "  did  then  and  there  unlawfully,  in  a 
rude,  insolent*  and  angry  manner,  touch  C.  W.,  with  the  intent  then  and 
there  him,  the  said  C.  W.,  feloniously,  wilfully,  purposely,  and  with  pre- 
meditated malice  to  kill  and  murder,  contrary,"  etc. 

Hddy  that  the  indictment  is  good,  under  the  statute,  and  that  it  was  error 
to  quash  the  part  thereof  relating  to  the  felonious  intent. 

From  the  Sullivan  Circuit  Court. 

L.  T,  Michener,  Attorney  General,  W.  C.  HuItZy  Prosecut- 
ing Attorney,  J.,  H.  Oillett  and  0.  B,  Harris,  for  the  State. 
J.  T.  Hays  and  H.  J.  Hays,  for  appellee. 

Berkshire,  J. — This  is  an  appeal  by  the  State.  The  de- 
fendant was  indicted  in  the  court  below  for  an  assault  and 
battery  with  intent  to  commit  the  crime  of  murder. 

The  charging  part  of  the  indictment  is  as  follows :  "  That 
one  George  Jenkins,  late  of  said  county,  on  the  3d  day  of 
February,  1889,  at  said  county  and  Stat^  aforesaid,  did  then 
and  there  unlawfully,  in  a  rude,  insolent  and  angry  manner, 
touch  Charles  Wells,  with  the  intent  then  and  there,  him,  the 
said  Charles  Wells,  feloniously,  wilfully,  purposely,  and 
with  premeditated  malice  to  kill  and  murder,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Indiana." 

The  defendant  moved  the  court  to  quash  all  of  that  part 
of  the  indictment  relating  to  the  felonious  intent  charged, 
which  motion  was  sustained  by  the  court,  and  the  attorney 
for  the  State  reserved  the  proper  exception,  and  that  the  de- 
cision of  the  court  may  be  reviewed  the  State  prosecutes  this 
appeal. 


.     .  < 
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In  our  opinion  the  court  erred  in  quashing  the  said  part 
of  said  indictment. 

The  gist  of  the  offence,  whether  it  be  a  simple  or  a  com- 
pound assault  and  battery,  consists  in  the  acts  which  consti- 
tute the  assault  and  battery.  It  has  long  been  the  law  of  this 
State,  that  an  assault  and  battery  is  well  charged  if  the  lan- 
guage of  the  statute  creating  the  offence  is  followed,  or 
equivalent  language  employed.  Oranor  v.  State,  39  Ind.  64 ; 
Sloan  V.  State,  42  Ind.  570 ;  State  v.  Wright,  52  Ind.  307 ; 
Knight  v.  State,  84  Ind.  73 ;  State  v.  Smith,  74  Ind.  557. 

We  can  not  imagine  any  good  reason  for  requiring  greater 
particularity  in  this  respect  in  a  Compound  than  in  a  simple 
assault  and  battery,  and  none  has  been  suggested. 

The  intention  which  exists  in  the  mind  of  the  accused 
when  the  offence  is  committed  not  being  tangible,  nothing 
more  can  be  alleged  with  reference  to  it  than  to  allege  its 
existence  in  the  language  of  the  statute. 

It  is  contended  that  the  word  "thereby,"  or  some  other 
equivalent  word,  should  have  followed  the  word  "touch,"  so 
as  to  connect  it  with  the  felonious  intention,  as  "  that  one 
George  Jenkins,  late  of  said  county,  on  the  3d  day  of  Feb- 
ruary, 1889,  at  said  county  and  State  aforesaid,  did  then  and 
there  unlawfully,  in  a  rude,  insolent,and  angry  manner,  touch 
Charles  Wells  with  the  intent  then  and  there  and  thereby  h\m, 
the  said  Charles  Wells,"  etc.  No  more  certainty  under  our  code 
of  criminal  procedure  is  required  in  a  criminal  than  in  a  civil 
pleading;  all  that  is  necessary  is  that  the  averments  be  cer- 
tain to  a  common  intent.  R.  S.  1881,  sections  1731  and  1755; 
McCool  V.  State,  23  Ind.  127;  Meiers  v.  State,  56  Ind.  336. 
That  the  indictment  under  consideration  was  thus  certain  as 
to  the  degree  of  felonious  homicide  intended  to  be  charged 
there  can  be  no  question. 

The  statement  is  simple,  plain  and  direct  that  the  defend- 
ant committed  the  assault  and  battery  charged,  and  that  his 
purpose  was  to  commit  the  crime  of  murder  in  the  first  de- 
gree.    Nothing  could  be  added  to  it  to  make  it  more  so,  and 
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to  interpolate  the  word  "  thereby,"  or  any  equivalent  wordy 
or  any  number  of  equivalent  words,  would  be  tautology, and 
spoil  the  euphony  and  simplicity  of  the  sentence.  Williams 
V.  State,  47  Ind.  568,  is  a  case  squarely  in  point,  and  has 
never  been  overruled.  Bunii7i  v.  State,  68  Ind.  38,  decides^ 
the  principle ;  also.  State  v.  Miller,  98  Ind.  70. 

It  was  held  in  Scudder  v.  State,  62  Ind.  13,  that  it  is  suf- 
ficient to  charge  the  intent  in  the  language  of  the  statute; 
and,  .again,  in  Skagga  v.  State,  108  Ind.  53.  Smitli  v.  State, 
supra,  is  not  in  conflict  with  our  conclusion,  but  supports  it.. 
The  indictment  was  held  bad  because  the  word  "felo- 
nious,'^ one  of  the  words  descriptive  of  the  crime,  as  defined 
by  the  statute,  was  omitted. 

We  are  of  the  opinion  that  the  indictment  contained  all 
of  the  necessary  allegations  to  St  good  indictment  for  an  as- 
sault and  battery  with  the  intention  to  commit  murder  in  the 
first  degree,  and  that  the  court  erred  in  its  ruling  and  in 
quashing  that  part  of  the  indictment  relating  to  the  felonious 
intention. 

Appeal  sustained,  at  the  costs  of  the  appellee. 

Filed  Oct  10, 1889. 


No.  15,002. 

The  Supreme  Sitting  Order  of  the  Iron  Hall  r- 

Stein. 

Benefit  Society.— AcAj  Benefits. — Remedy  vnthin  the  Order, — Bight  to  B^- 
9ori  to  Oourts, — Where  the  only  right  of  appeal  allowed  a  member  of  a 
benefit' society  with  respect  to  It  claim  for  sick  benefits  ia  from  the  de- 
cision of  the  supreme  medical  officer  of  the  society  thereoD|  the  refusal 
of  an  officer  of  the  local  branch  to  which  the  claimant  belongs,  whose 
duty  it  is  to  do  so,  to  certify  to  his  claim,  the  justness  of  which  is  not 
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questioned,  thereby  preventing  him  from  presenting  it  to  the  supreme- 
medical  ofiBoer  for  decision,  in  the  manner  required  by  the  laws  of  the 
societjy  exhausts  his  remedy  within  the  order,  and  he  may  resort  to  the 
courts  to  enforce  his  claim. 

From  the  Marion  Superior  Court. 

A.   W.   Wiakardy  for  appellant. 
W.    Wallace,  for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellee  to  recover 
$150  on  account  of  sick  benefits  claimed  to  be  due  him  from 
the  appellant. 

The  case  was  put  at  issue,  a  trial  had^  and  judgment  was 
rendered  for  the  appellee  for  $150. 

The  appellant  is  a  charitable  and  benevolent  society, 
incorporated,  pursuant  to  the  laws  of  the  State  of  In- 
diana. As  set  out  in  its  articles  of  association,  '^  the  prin- 
cipal objects  of  the  order  of  the  Iron  Hall,  of  which 
this  association  is  the  head,  shall  be  to  unite  in  bonds 
of  union,  protection,  and  forbearance  all  acceptable  white 
persons  of  good  character,  steady  habits,  sound  bodily  health, 
and  reputable  calling,  who  believe  in  a  Supreme  Intel- 
ligent Being,  the  Creator  and  Preserver  of  the  Universe ; 
to  improve  the  condition  of  its  membership  morally,  socially, 
and  materially,  by  instructive  lessons,  judicious  counsel,  and 
timely  aid,  by  encouragement  in  business,  and  by  assistance 
to  obtain  employment  when  in  need ;  to  establish  a  benefit 
fund  from  which  members  of  the  said  order  who  have  com- 
plied with  all  its  rules  and  regulations,  or  the  heirs  of  such 
members,  may  receive  a  benefit  in  a  sum  not  exceeding  one 
thousand  dollars  ($1,000),  which  shall  be  paid  in  such  sums 
and  at  such  times  as  may  be  provided  by  the  laws  governing 
such  payment,  or  in  the  certificate  of  membership,  and  when 
all  the  conditions  regulating  such  payment  have  been  com- 
plied with." 

The  appellee  was  a  member  of  Local  Branch,  No.  379,  of 
appellant,  located  at  St.  Louis,  Missouri. 


272  SUPREME  COURT  OF  INDIANA, 

The  Supreme  Sitting  Order  of  the  Iron  Hall  v.  Stein. 

The  case  is  presented  upon  the  evidence,  a  motion  for  a  new 
trial  having  been  made  by  a2>pellant  and  overruled,  and  ex- 
ceptions taken. 

The  evidence  shows  that  at  the  time  of  appellee's  admis- 
sion into  the  order  he  made  and  submitted  to  Local  Branchy 
No.  379,  the  following  application  for  membership : 

"Petition  for  Membership. 

"St.  Louis,  April  20th,  1887. 

"lb  the  Officers  and  Members  of  Local  Branch,  No.  S79,  0. 

I.  H. 

"  Having  conceived  a  favorable  opinion  of  the  purpose  and 
objects  of  your  order,  I  respectfully  ask  to  be  admitted  thereto 
as  a  member  of  your  branch,  and  apply  for  a  certificate,  in 
amouDt  of  $1,000.  I  agree,  if  admitted,  to  conform  to  all 
the  laws,  rules,. and  usages  of  the  order,  and  to  promptly  com- 
ply with  all  lawful  requirements. 

"  I  further  expressly  stipulate  and  agree  that  the  answers 
which  I  have  made,  or  shall  make,  to  the  questions  asked  in 
connection  with  this  application,  are  full,  true,  and  complete 
statements  of  all  matters  touched  upon  thereby,  and  that  any 
evasion,  concealment,  or  withholding  of  information  in  said 
answers  or  in  this  petition,  shall  work  a  complete  and  final 
forfeiture  of  all  benefits  from  said  order  to  which  I  might 
otherwise  have  been  entitled ;  that  I  will  not  enter  into  any 
legal  proceedings  against  the  order  for  any  claim  I  may  have 
for  sick  benefits  or  total  disability  until  I  have  first  exhausted 
all  remedy  within  the  order  as  prescribed  by  the  laws,  as  set 
forth  in  the  constitution  and  ritual  of  the  order. 

"  Fritz  Stein,  Petitioner,^' 

At  the  time  appellee  was  initiated  into  the  order,  and  be- 
came a  member  of  Local  Branch,  No.  379,  he  took  and  signed 
the  following  obligation : 

"  Local  Branch,  No.  379,  Order  of  the  Iron  Hall. 

"April—,  1887. 
"  I,  Fritz  Stein,  having   made   a  voluntary  petition   for 
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membership  in  the  Order  of  the  Iron  Hall,  do  solemnly 
fiwear,  that,  if  accepted,  I  will  faithfully  abide  by  all  the  laws, 
rules,  and  regulations  of  the  Supreme  Sitting,  or  of  this 
branch,  or  of  any  other  branch  of  the  Order  of  the  Iron 
Hall  of  which  I  may  become  a  member,  and  all  additional 
laws  and  amendments  that  may  hereafter  be  enacted ;  and  in 
consideration  of  iny  membership  therein,  I  do  further  pledge 
my  sacred  honor  that  I  will  present  only  just  claims  for  sick 
benefits;  that  I  will  accept  as  just  whatever  amount  shall 
be  allowed  me  by  the  branch  of  which  I  may  be  a  member, 
upon  each  and  every  claim  for  sickness  or  disability  that  I 
may  present  for  benefits,  that  the  same  shall  be  a  full  settle- 
ment therefor;  and  I  further  promise  and  agree  that  I  will 
not  object  to  a  review  of  any  claim  for  benefits  that  I  may 
.file  for  sickness  or  disability  by  the  supreme  medical  director, 
and  his  decision  thereon  shall  be  accepted  by  me  as  a  final 
settlement  for  the  amount  due  me  on  any  claims  so  submitted. 
I  further  promise  and  agree  that  I  will  not  enter  into  any 
legal  proceedings  against  the  order  for  any  claim  I  may  have 
for  benefits  or  membership  until  I  shall  have  first  exhausted 
all  remedies  of  appeal  within  the  order  as  prescribed  by  the 
laws,  rules,  and  regulations  now  in  force,  or  which  may  here- 
after be  enacted,  as  set  forth  in  the  application,  ritual  and 
constitution  of  the  order.  Fbitz  Stein.'* 

The  laws  of  the  order  prescribe  the  following  mode  of 
allowance  and  payment  of  sick  benefits : 

'*  Section  7.  When  a  member  has  been  sick  for  one  full 
week,  and  said  sickness  has  been  properly  certified  to  by  his 
attending  physician,  and  certified  to  by  the  relief  committee 
and  medical  examiner  of  his  branch,  after  a  full  recovery 
from  said  sickness,  and  the  approval  of  his  claim  by  the  su- 
preme medical  director,  the  sum  due  said  member  as  pre- 
scribed in  his  certificate,  on  proper  proof  by  the  supreme 
accountant,   shall   be   paid ;  and   such    payments  shall   be 

charged  against  the  member  bv  the  supreme  accountant  and 
Vol.  120.— 18 
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indorsed  on  the  back  of  the  certificate,  and  in  like  manner 
until  one-half  of  the  amount  named  in  said  certificate  shall 
have  been  paid  :  Provided,  That  in  no  case  shall  a  member 
be  entitled  to  benefits  whose  sickness  has  been  less  than  one 
week^s  duration,  nor  for  sickness  that  may  occur  within  the 
first  sixty  days  from  the  date  of  initiation,  nor  for  any  frac- 
tional part  of  a  week,  nor  for  a  time  longer  than  one  week 
prior  to  the  date  of  notice  of  sickness  to  the  officers  of  the 
branch.  Benefits  shall  be  allowed  only  to  members  whose 
sickness  or  disability  renders  them  incapable  of  pursuing 
their  usual  vocation,  and  only  for  the  number  of  weeks  dur- 
ing which  they  remain  incapable  of  following  their  ordinary 
business  pursuits/' 

The  law  of  the  order  authorizing  an  appekl  is  as  follows: 

"Article  XIII.    Mode  op  Appeal. 

"Section  1.  Any  members  considering  that  injustice  has 
beeu  done  them  by  this  branch,  or  by  the  disapproval  of 
their  claim  for  sick  benefits  by  the  supreme  medical  director, 
shall,  within  one  mouth  after  such  decision  or  disapproval,, 
make  a  written  appeal  to  the  Supreme  Sitting,  or  supreme 
justice,  stating  their  reasons  therefor.  Immediately  upon 
making  the  appeal,  they  must  notify  this  branch  of  the  fact. 
This  branch,  within  one  month  after  receiving  such  notice, 
shall  forward  to  the  Supreme  Sitting,  or  supreme  justice,  a 
copy  of  all  the  minutes  of  this  branch  relating  to  the  sub- 
ject, together  with  the  journal  and  testimony  taken  by  the 
committee,  certified  to  by  the  chief  justice  and  accountant, 
with  the  seal  of  the  branch  attached ;  the  member  making 
the  appeal  must  certify  to  the  Supreme  Sitting,  or  supreme 
justice,  that  he  has  notified  this  branch  of  the  appeal.  Should 
either  party  neglect  his  duties,  the  appeal  may  be  consid- 
ered as  dismissed  to  the  disadvantage  of  the  branch  or  of 
the  member. 

"  Section  2.  Any  member  who  has  been  expelled  by  this 
branch  for  any  reason  other  than  non-payment  of  dues,  fine& 
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or  assessments,  shall  not  be  restored  to  membership  in  this  or 
any  other  branch  without  the  permission  of  the  Supreme  Sit- 
ting, or^ia  case  it  is  not  in  session,  of  the  supreme  justice/^ 

There  is  no  controversy  made  in  the  case  as  to  the  appel- 
lee^s  sickness,  as  alleged^  nor  is  it  controverted  that  he  gave 
the  proper  notice  of  his  sickness^  and  that  he  was,  at  the  time 
of  the  sickness,  a  member  of  the  order  in  good  standing ;  and 
is,  in  fact,  entitled  to  sick  benefits  to  the  amount  of  $1^0. 

The  contention  on  the  part  of  counsel  for  appellant  is,  that 
this  suit  could  not  be  brought  by  the  appellee  until  he  had 
exhausted  all  remedies  of  appeal  within  the  order  as  pre- 
scribed by  the  laws,  rules,  and  regulations  of  the  order,  and 
that  appellee  had  not  exhausted  all  remedies  of  appeal  within 
the  order  as  prescribed  by  the  laws,  rules,  and  regulations  of 
the  order  when  he  brought  this  suit ;  that  he  had  never  pre- 
sented his  claim  to  the  supreme  medical  director  for  approval, 
nor  had  he  taken  any  appeal  from  the  decision  of  such  su- 
preme medical  director,  as  prescribed  in  the  laws  of  the  order. 

All  the  means  we  have  of  ascertaining  what  are  the  laws, 
rules,  and  regulations  of  the  order,  are  as  they  appear  from  the 
record  in  this  case,  and  we  have  set  out  such  as  are  contained 
in  the  record  and  have  any  bearing  on  the  question  pre- 
sented. 

By  section  7  of  the  by-laws  the  member  is  required  to 
have  his  sickness  certified  to  by  his  attending  physician  and 
the  relief  committee  and  medical  examiner  of  the  branch  of 
the  order  to  which  he  belongs,  and  present  such  certificate 
to  the  supreme  medical  director  for  approval. 

Article  13,  section  1,  provides  for  an  appeal  being  taken 
from  the  decision  of  the  supreme  medical  director  disapprov- 
ing a  claim  for  sick  benefits. 

As  it  appears  from  the  laws  of  the  order,  as  set  out  in  the 
record  in  this  case,  it  is  the  duty  of  the  member  to  present 
to  the  supreme  medical  director  the  certificate  of  his  sick- 
ness, signed  by  his  attending  physician  and  the  relief  com- 
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mittee  and  medical  examiner  of  the  branch  of  the  order  of 
which  he  is  a  member. 

There  is  no  authority  for  the  supreme  medical  director  to 
allow  any  claim  for  sick  benefits  except  such  sickness  be  cer- 
tified to  by  all  of  these  persons.  It  is  conceded  by  counsel 
iu  this  case  that  one  of  the  officers  of  the  local  branch,  who 
was  required  to  certify  to  such  sickness,  when  requested  and 
demanded,  refused  to  sign  the  certificate  of  such  sickness  for 
the  appellee  ;  therefore  the  appellee  could  not  procure  such  a 
certificate  signed  by  the  proper  officers  of  the  local  branch, 
as  he  was  required  to  present  to  the  medical  director,  nor  such 
a  certificate  as  the  director  was  authorized,  under  the  laws  of 
the  order,  to  approve.  Under  this  state  of  facts  was  the  ap- 
pellee required  to  present  such  certificate,  improperly  cer- 
tified, to  the  supreme  medical  director,  knowing  it  must, 
under  the  laws  of  the  order,  be  disallowed,  and  take  an  ap- 
peal fro/n  his  decision.  That  is  to  say,  the  appellee, as  proven 
by  the  uucontroverted  evidence  in  this  case,  and  conceded  by 
the  counsel,  had  a  valid  claim  for  sick  benefits  to  the  amount 
he  was  demanding,  and  one  of  the  officers  of  the  local  branch 
to  which  he  belonged,  whose  duty  it  was  to  sign  a  certificate, 
refused  to  sign  it,  and  the  appellee  was  unable  to  procure  a 
proper  certificate  of  his  sickness  by  reason  of  the  wilful  neg- 
lect of  this  officer  to  discharge  his  duty.  Was  the  appellee 
bound  to  file  such  certificate,  not  properly  verified,  before 
the  medical  director,  and  appeal  from  his  decision  ?  We  do 
not  think  he  was.  He  was  prevented  from  presenting  a 
proper  certificate  of  his  sickness  to  the  medical  director  by 
reason  of  the  wilful  neglect  and  refusal  of  an  officer  of  the 
order  to  sign  the  certificate,  as  it  was  his  duty  to  do,  under 
the  conceded  facts  in  this  case,  and  we  think  the  appellant 
can  not  defeat  a  recovery  in  this  case  by  reason  of  the  con- 
ceded neglect  of  the  officer  of  the  local  branch  to  discharge 
his  duty. 

It  remains,  then,  tO  determine  whether  there  was  any  other 
course  the  appellee  might  or  should  have  pursued.     Was 
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there  any  right  given  him  to  appeal  from  the  action  of  the 
local  branch  in  refusing  to  sign  his  certificate?  We  think 
there  was  not,  and  that  there  is  no  appeal  provided  from 
such  refusal  of  the  officers  of  the  local  branch  to  sign  a  cer- 
tificate as  to  the  sickness  of  the  member. 

As  it  will  be  seen,  section  1,  article  13,  provides  that  ^^Any 
members  considering  that  injustice  has  been  done  them  by 
this  branch,  or  by  the  disapproval  of  their  claim  for  sick 
benefits,  by  the  supreme  medical  director,  shall,  within  one 
month  after  such  decision  or  disapproval,  make  a  written 
appeal  to  the  Supreme  Sitting  or  supreme  justice.*^  This 
section,  as  we  interpret  it,  contemplates  and  gives  the  right  of 
appeal  from  the  action  or  decision  of  the  local  branch  to  which 
the  member  belongs.  It  contemplates  that  the  local  branch 
may  take  action  in  regard  to,  and  affecting,  the  rights  of  one 
of  its  members,  and  from  any  such  decision  by  the  local 
branch  the  member  might  appeal  to  the  Supreme  Sitting  or 
supreme  justice  from  such  decision ;  but  as  regards  claims 
for  sick  benefits,  as  appears  from  the  laws  of  the  appellant, 
set  out  in  the  record,  they  are  not  required  to  come  before 
the  local  branch,  or  to  be  passed  upon  by  it.  Another  mode 
is  prescribed  for  their  allowance  and  payment,  viz.:  The 
member  shall  procure  a  certificate  as  to  his  sickness,  signed 
by  his  attending  physician  and  relief  committee,  and  medi- 
cal examiner  of  the  branch  to  which  he  belongs,  and  present 
to  the  supreme  medical  director  for  allowance,  and  from  the 
action  of  such  medical  director  he  has  an  appeal,  but  the 
laws  do  not  give  to  him  the  right  of  appeal  from  the  action  of 
the  officers  of  the  local  branch  in  refusing  to  sign  his  certifi- 
cate. The  only  duty  of  the  medical  director  to  allow  such 
benefits,  pointed  out  by  the  laws  of  the  appellant,  as  set  out 
in  the  record,  is  in  section  7,  which  provides  for  his  ap- 
proval of  the  member's  claim  for  sick  benefits;  for  various 
reasons  the  medical  director  might  disapprove  such  claim,  if 
it  was  not  properly  certified  ;  if  the  sickness  had  occurred 
within  the  first  sixty  days  from  tlie  date  of  the  member's  in- 
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itiation,  and  the  appeal  would  lie  to  determine  whether  the 
decision  of  the  medical  director  was  correct  or  not-  Why 
then  require  the  member  to  present  a  claim  to  the  supreme 
medical  director  for  allowance  which  was  not  properly  cer- 
tified and  entitled  to  allowance  by  him  ? 

Conceding,  but  not  deciding,  for  it  is  unnecessary  to  de- 
cide the  question  in  this  case,  that  the  law  is  as  contended 
for  by  counsel  for  appellant,  viz.:  that  the  appellant  was 
bound  by  his  contract  not  to  institute  legal  proceedings  for 
the  collection  of  his  claim  until  he  had  exhausted  all  reme- 
dies of  appeal  within  the  order,  as  prescribed  by  the  laws, 
rules,  and  regulations  of  the  order,  it  was  the  duty  of  the 
appellant  to  prescribe  in  its  laws  a  specific  mode  for  the  pre- 
sentment and  allowance  of  claims  for  sick  benefits,  and  pro- 
vide a  mode  of  appeal  from  such  officer  or  branch  to  whom, 
or  which,  the  claim  was  to  be  presented.  The  laws  of  the 
order,  which  we  have  been  referred  to,  do  not  make  any  such 
provision.  The  only  appeal  prescribed  in  case  of  sick  bene- 
fits is  from  the  medical  director,  and  he  is  not  empowered 
with  authority  to  allow  or  fix  the  amount,  but  to  approve 
the  claim  after  it  has  been  properly  certified,  or  he  may,  no 
doubt,  disallow  the  claim.  Section  5,  as  set  out  in  the  re- 
cord, provides  that  the  supreme  medical  director  shall  care- 
fully examine  all  reports  and  papers  relating  to  the  sickness 
or  disability  of  a  member  of  the  order,  and  render  his  de- 
cision thereon ;  but  section  7  points  out  the  mode  by  which 
the  claim  shall  be  presented  to  him. 

There  is  no  controversy  made  in  the  case  in  regard  to  the 
right  of  the  appellee  to  the  benefits  claimed,  and  no  excuse 
given  for  the  refusal  of  the  officer  to  sign  his  certificate.  The 
conclusion  we  reach  is,  that  the  claim  for  sick  benefits  for 
which  judgment  was  rendered  was  due  the  appellee,  and  he 
made  a  proper  effort  to  have  the  local  officers  of  the  branch 
to  which  he  belonged  sign  his  certificate ;  one  of  them  re- 
fused, without  cause,  to  sign  it.  Under  the  laws  of  the  order 
he  was  required  to  present  the  certificate,  properly  signed,  to 
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the  supreme. medical  director;  by  reason  of  the  neglect  of 
the  officer  of  the  local  branch  he  was  prevented  from  ob- 
taining, and  was  unable  to  obtain,  a  proper  certificate  of  his 
sickness  t-o  present  to  the  director.  By  reason  of  the  neg- 
lect of  such  officer,  the  appellee  was  prevented  from  com- 
plying, and  was  unable  to  comply,  with  the  laws  and  rules  of 
the  order;  and  having  a  just  and  lawful  claim  against  the  or- 
der, he  had  the  right  to  bring  suit,  and  the  recovery  can  not 
be  defeated  by  the  appellant  on  the  ground  that  one  of  the 
officers  of  a  local  branch  of  the  order  refused  to  sign  his 
certificate,  which  would  have  enabled  him  to  present  his 
claim  properly  certified  for  allowance. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

FUed  October  9, 1889. 


No.  13,648. 

Prilliman  v.  Mendenhall  et  al. 

Trial. — Finding  by  Jury. —  When  Deemed  QeneraL — Where  the  court,  of  its 
own  motion  and  for  its  information,  calls  a  jury  to  find  as  to  'the  facts, 
the  finding  will  be  deemed  a  general,  and  not  a  special  finding. 

SuPREVB  Court. — Qu^ttWM  Bdaiing  to  Evidence, —  When  not  Presented,— In 
the  absence  of  a  bill  of  exceptions,  no  question  is  presented  upon  the 
admission  of  evidence,  or  as  to  whether  the  evidence  supports  the 
finding. 

From  the  Tipton  Circuit  Court. 

J.  Jones,  for  appellant. 

jr.  L  Parker  and  /.  A.  Swoveland,  for  appellees. 
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Coffey,  J. — This  was  an  action  in  the  Tipton  Circuit 
Court  by  appellant  against  the  appellees  for  an  injunction* 
The  cause  was  tried  by  the  court,  with  questions  of  fact  re- 
ferred to  a  jury  which  it  was  required  to  find  for  the  infor- 
mation of  the  court.  The  jury  returned  its  finding  of  the 
facts  to  the  court,  upon  which  the  court  entered  a  finding 
and  judgment  for  the  appellees. 

The  assignment  of  errors  in  this  court  treats  the  facts  found 
by  the  jury  as  a  special  finding  of  the  court,  and  is  predi- 
cated upon  such  finding  as  if  it  were  a  special  finding  of  the 
court  made  at  the  request  of  one  of  the  parties  to  the  suit. 

It  is  contended  by  the  appellees  that  there  is  no  special 
finding  in  the  record,  and  that,  therefore,  there  j^  no  ques- 
tion presented  for  our  consideration. 

Section  409,  R.  S.  1881,  provides  that  issues  of  law  and 
issues  of  fact  in  causes  that,  prior  to  the  18th  day  of  June, 
1852,  were  of  exclusive  equitable  jurisdiction,  shall  be  tried 
by  the  court ;  issues  of  fact  in  all  other  causes  shall  be  triable 
as  the  same  are  now  triable.  In  case  of  the  joinder  of  causes 
of  action  or  defences,  which,  prior  to  said  date,  were  of  ex- 
clusive equitable  jurisdiction,  with  causes  of  action  or  defences 
which,  prior  to  said  date,  were  designated  as  actions  at  law, 
and  triable  by  jury,  the  former  shall  be  triable  by  the  court, 
and  the  latter  by  a  jury,  unless  waived ;  the  trial  of  both  may 
be  at  the  same  time,  or  at  different  times,  as  the  court,  may 
direct :  Provided,  That  in  all  cases  triable  by  the  court  as 
above  directed,  the  court,  in  its  discretion,  for  its  informa- 
tion, may  cause  any  question  of  fiict  to  be  tried  by  a  jury,  or 
the  court  may  refer  any  such  cause  to  a  master  commissioner 
for  hearing  and  report. 

Section  551,  R.  S.  1881,  provides  that  upon  trials  of  ques- 
tions of  fact  by  the  court,  it  shall  not  be  necessary  for  the 
court  to  state  its  finding,  except  generally,  for  the  plaintiff 
or  defendant,  unless  one  of  the  parties  request  it,  with  a  view 
of  excepting  to  the  decision  of  the  court  upon  the  questions 
of  law  involved  in  the  trial,  in  which  case  the  court  shall 
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first  state  the  facts  in  writing,  aud  then  the  conclusions  of 
law  upon  them,  and  judgment  shall  be  entered  accordingly. 

Under  this  latter  statute,  it  has  often  been  held  by  this 
court  that  where  the  record  does  not  disclose  the  fact  that  the 
special  finding  was  made  at  the  request  of  one  of  the  parties, 
it  will  be  treated  as  a  general  finding.  NorthcuU  v.  Buckles, 
60  Ind.  577  ;  Caress  v.  Foster,  62  Ind.  145  ;  Weston  v.  John- 
son, 48  Ind.  1. . 

There  was  no  request  made  by  either  party  in  the  court 
below  for  a  special  finding  of  the  facts,  and  we  think  the 
facts  returned  by  the  jury  can  not  be  treated  in  this  court  as 
a  special  finding  of  the  trial  court.  The  finding  of  the  cir- 
cuit court  must  be  treated  as  a  general  finding  for  the  de- 
fendants, and  the  questions  which  appellant  seeks  to  raise  as 
to  the  conclusions  of  law  upon  the  special  finding  of  facts 
do  not  arise  in  the  case. 

The  appellant  also  assigns  as  error  that  the  circuit  court 
erred  in  overruling  the  motion  for  a  new  trial.  The  causes 
assigned  for  a  new  trial  relate  to  supposed  errors  of  the  trial 
court  in  the  admission  of  evidence,  and  in  the  fact  that  the 
evidence  does  not  support  the  finding  of  the  court. 

There  is  no  bill  of  exceptions  in  the  record,  and  we  have, 
therefore,  no  means  of  knowing  whether  the  supposed  errors 
exist  or  not. 

It  is  further  assigned  as  error  that  the  court  below  erred 
in  overruling  the  motion  of  the  appellant  in  arrest  of  judg- 
ment. 

We  have  read  the  record  in  this  cause,  and  discover  in  it 
no  reason  for  arresting  the  judgment.  There  is  no  error  in 
the  record  for  which  the  judgment  of  the  circuit  court  should 
be  reversed. 

Judgment  affirmed. 

FUed  Oct.  9, 1889. 
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No.  14,924. 

The  Board  of  Commissioners  op  Howard  County  v. 
The  State,  ex  rel.  Michener,  Attorney  General. 

Common  School  Fukd.— County  Auditor*8  Statement,— Gondusive  Charader 
qf.—  UncomtUuiional  ^e^.— The  act  of  1865  (Acts  of  1865,  Spec.  Sess.,  p. 
144),  providing  that  the  Btartement  of  the  county  auditors  aa  to  the 
amount  of  school  funds  held  in  trust  by  their  respective  counties,  when 
approved  by  the  superintendent  of  public  instruction,  "  shall  be  taken 
as  conclusive  evidence  of  the  facts  therein  contained,"  is  unconstitu- 
tional. 

From  the  Howard  Circuit  Court. 

if.  GarriguSy  for  appellant. 

Z.  T.  Michener^  Attorney  General,  J".  C  Blacldidgef  W.  E. 
Blacklidge  and  B.  C,  Moon,  for  appellee. 

Ei^LiOTT,  C.  J. — The  act  of  December,  1865,  requiring 
county  auditors  to  examine  the  records  in  their  respective  of- 
fices for  the  purpose  of  ascertaining  the  amount  of  school 
funds  held  in  trust,  provides  that  reports  shall  be  made  to 
the  county  commissioners,  and  that  copies  of  the  reports 
shall  be  forwarded  to  the  superintendent  of  public  instruc- 
tion, and  that  the  statement  of  the  auditor,  when  approved 
by  that  officer,  "shall  be  taken  as  conclusive  evidence  of  the 
facts  therein  contained.''  Acts  of  Special  Session,  1865,  p. 
144. 

The  question  which  is  presented  to  us  by  the  record  and 
by  the  argument  of  counsel,  is  as  to  the  validity  of  that  part 
of  the  statute  which  declares  that  the  statements  shall  be 
conclusive.  The  relator's  contention  is,  that  the  part  of  the 
statute  assailed  is  unconstitutional. 

If  the  controversy  were  one  between  individual  citizens  it 
could  be  disposed  of  without  difficulty,  for  it  is  well  settled 
that  the  Legislature  can  not  declare  that  an  official  report  or 
document  shall  be  conclusive  evidence  of  the  matters  con- 
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tained  in. it.  Warvtlan  v.  Whiter  19  Ind.  470;  White  v. 
Fly^y  23  Ind.  46 ;  ScoU  v.  Brackett,  89  Ind.  413 ;  Johns  v. 
State,  104  Ind.  557  ;  Cooley  Const.  Lim.,  side  pp.  368,  369. 
But  here  the  question  is  one  which  concerns  only  public  funds, 
in  which  individual  citizens  have  no  private  interest,  and  the 
rule  to  which  we  have  referred  can  not  be  strictly  applied. 
The  power  of  the  Legislature  over  the  funds  of  the  State  is 
very  broadband  the  only  limitations  upon  its  power  are^uch 
as  aFe  embodied  in  the  Constitution.  If  the  question  here 
concerned  the  general  funds  of  the  State,  we  should  feel  clear 
that  the  Legislature  has  the  power  to  declare  that  an  official 
statement,  such  as  that  provided  for  in  the  act  under  exami- 
nation, shall  be  conclusive  evidence  of  the  truth  of  the  mat- 
ters stated  in  it. 

The  fund  to  which  this  controversy  relates  is,  however, 
not  a  general  one,  but  is  a  special  one,  set  apart  to  a  specific 
purpose  and  carefully  guarded  by  constitutional  limitations. 
The  Constitution  declares  what  shall  constitute  the  fund,  and 
ordains  that  ^'  The  principal  of  the  common  school  fund  shall 
remain  a  perpetual  fund,  which  may  be  increased,  but  shall 
never  be  diminished ;  and  the  income  thereof  shall  be  in- 
violably appropriated  to  the  support  of  the  common  schools, 
and  to  no  other  purpose  whatever. '^  Section  3,  article  8. 
Another  provision  of  that  instrument  is  this  :  "  The  several 
counties  shall  be  held  liable  for  the  preservation  of  so  much 
of  the  said  fund  as  may  be  intrusted  to  them."  Section  6, 
article  8.  These  provisions  have  little  need  of  judicial  in- 
terpretation, for  they  are  very  clear,  and  all  that  can  be  done 
is  to  hold,  as  we  have  always  done,  that  the  fund  must  be' 
devoted  to  the  support  of  the  common  schools,  without  the 
diversion  from  it  of  a  penny  for  any  other  purpose  whatever. 
Boardy  etc.,  v.  State,  ex  reL,  103  Ind.  497,  and  cases  cited; 
Board,  etc.,  v.  State^  ex  reL,  106  Ind.  270 ;  Board,  etc.,  v. 
State,  ex  rel.,  116  Ind.  329. 

In   Board,  etc.,  v.  State,  ex  reL,  103  Ind.  497,   and   in 
Board,  etc.,  v.   State,   ex  reL,  106  Ind.    270,  it  was  held 


• 


I 


284  SUPREME  COURT  OF  INDIANA, 

Board  of  Comm'rs  of  Howard  Go.  v.  State,  ez  rel.  Michener,  Att'j  Gen'l. 

that,  where  the  controversy  concerns  school  funds,  set- 
tlements made  with  public  officers  are  not  conclusive,  for 
the  reason  that  the  school  fund  is  beyond  legislative  con- 
trol. As  the  fund  is  placed  by  the  Constitution  beyond  the 
power  of  the  Legislature,  it  must  follow  that  no  act  can  be 
valid  which  attempts  to  prevent  the  proper  authorities  from 
reaching  money  belonging  to  that  fund.  As  the  Constitu- 
tion,* with  force  and  emphasis,  forbids  the  diminution  of  the 
fund,  no  steps  can  rightfully  be  taken  by  the  Legislature 
which  will  directly  or  indirectly  preclude  the  proper  officers 
from  securing  all  the  money  that  belongs  to  the  fund,  or  from 
compelling  the  counties  to  faithfully  perform  the  duty  en- 
joined upon  them. 

If  money  does  belong  to  the  fund,  it  must  not,  and  can 
not,  be  withheld  from  it,  and  no  legislation  can  be  valid  which 
declares  that  an  officer's  statement  shall  conclude  the  proper 
authorities  from  establishing  the  truth  and  securing  the  money 
for  the  fund  into  which  the  Constitution  ordains  that  it  shall 
go.  The  money  due  the  school  fund  can  not,  by  any  legis- 
lative contrivance,  be  kept  out  of  it,  nor  can  any  legislative 
scheme  be  framed  that  will  conclude  the  courts  from  ascer- 
taining the  facts.  No  official  statement  can  conclude  the 
proper  authorities  and  erect  a  barrier  between  them  and  the 
way  to  a  recovery  of  money  which  the  Constitution  imper- 
atively ordains  shall  inviolably  and  without  diminution  be 
preserved  for  school  purposes. 

Judgment  affirmed. 

Filed  Oct  11, 1889. 
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No.  13,761. 

Hargrove  v.  John  et  al. 

Pleading. — Antwei', — Demttrrer. — AmeT^dment, —  Waiver, — Where  a  demur- 
rer has  been  sustained  to  a  paragraph  of  answer,  and  another  paragraph 
is  subsequently  filed  setting  up  substantially  the  same  defence,  the  lat- 
ter will  be  deemed  an  amendment,  superseding  the  original  paragraph, 
and  error  in  sustaining  the  demurrer  is  waived. 

Evidence. — Prominory  Note. — Agreement  to  Allow  Di9eaurU,—Dedarat%on8 
of  AgenL — Where,  in  an  action  upon  a  promissory  note,  the  defendant 
claims  a  deduction  in  pursuance  of  an  alleged  agreement  between  him 
and  the  plaintiff,  whereby  a  two  per  cent,  discount  was  to  be  allowed  on 
all  payments  made  before  the  maturity  of  the  note,  it  is  not  competent, 
where  the  agent  has  testified  as  to  his  authority,  for  the  defendant  to 
testify  that  the  plaintiff's  agent,  to  whom  money  was  paid,  deducted 
the  disconnt,  saying  it  was  according  to  bis  instructions. 

8aU£. — Letter  Written  at  Instance  of  Party, — Showing  cf  AtUhoritiy, — In  such 
case,  a  letter  purporting  to  have  been  written  by  a  third  person  to  the 
agent,  at  the  instance  of  the  plaintiff,  is  not  admissible  in  the  absence 
of  evidence  that  the  plaintiff  authorized  the  letter  to  be  written. 

From  the  Hancock  Circuit  Court. 

J.  A.  New  and  J,   W.  JoneSy  for  appellant. 
J.  L.  Mason  and  J.  H.  Melletty  for  appellees. 

OiiDS,  J. — This  is  an  action  by  the  appellees  against  the 
appellant  on  two  promissory  notes,  one  for  $2,600  and  the 
other  for  $1,500.  The  defendant  answered  in  four  paragraphs. 
The  plaintiffs  filed  a  separate  demurrer  to  each  paragraph  of 
answer.  The  court  sustained  the  demurrer  to  the  fourth  par- 
agraph, and  overruled  it  as  to  the  others. 

The  fourth  paragraph  alleges  that  the  plaintiffs'  interests 
Id  the  notes  were  separate,  each  owning  a  certain  amount  of 
the  notes,  and  pleading  a  set-off  against  the  interest  of  each. 
The  defendant,  Hargrove,  without  taking  leave  to  amend 
the  fourth  paragraph,  filed  an  additional  paragraph  of  answer, 
numbered  five,  setting  up  substantially  the  same  facts  and 


12U    289 
IN3    610 


286  SUPREME  CX)URT  OF  INDIANA, 

Hargrove  i;,  John  el  al. 

-^  !■■■■!  -  !■!■■■■  M    ^B^IMI        ■  

pleading  the  same  items  of  set-off;  which  fifth  paragraph 
was  demurred  to  and  the  demurrer  overruled,  and  the  plain- 
tiffs filed  a  reply  to  the  first,  second,  third,  aud  fifth  para- 
graphs of  the  answer  and  the  cause  was  tried,  resulting  in  a 
finding  and  judgment  for  plaintiffs  for  $224.68. 

Error  is  assigned  on  the  ruling  of  the  court  in  sustaining 
the  demurrer  to  the  fourth  paragraph  of  the  answer.  In 
the  case  of  Hunter  v.  Pfeiffer,  108  Ind.  197,  the  court  says: 
"  Where  a  demurrer  has  been  sustained  to  a  pleading,  any 
other  pleading  subsequently  found  in  the  record,  which  pre- 
sents substantially  the  same  cause  of  action,  or  defence,  will 
be  regarded  as  having  been  filed  by  leave  of  court  as  an 
amendment,  and  will  be  treated  as  having  superseded  the 
pleading,  or  paragraph  thereof,  which  it  amends  ;  this,  too, 
without  regard  to  the  manner  in  which  the  subsequent  plead- 
ing is  entitled.^'  To  the  same  effect  is  the  holding  of  the 
court  in  Trisler  v.  Trisler,  54  Ind.  172.  This  is  a  just  and 
equitable  rule ;  the  appellant  was  in  no  way  injured  by  the 
ruling  of  the  court  in  sustaining  the  demurrer  to  the  fourth 
paragraph.  He  was  permitted  to  plead  the  same  facts,  aud 
set  up  the  same  defence  in  the  fifth  paragraph  as  was  pleaded 
in  the  fourth.  There  is  no  available  error  in  the  ruling  of 
the  court  sustaining  the  demurrer  to  the  fourth  paragraph 
of  answer. 

It  is  alleged  in  the  first  paragraph  of  the  defendant's  answjer 
that  the  defendant  was  to  have  a  discount  of  two  per  cent, 
on  the  amount  of  money  paid  to  the  plaintiffs  upon  the  notes, 
before  the  maturity  of  the  $1,500,  and  that,  in  pursuance  of 
such  agreement,  he  had  paid  certain  amounts  before  the  ma- 
turity of  the  $1,500,  and  was  thereby  entitled  to  the  discount 
of  two  per  cent,  on  such  amounts  so  paid.  Upon  the  trial 
of  the  cause,  the  evidence  showed  that  the  notes  were  in  the 
hands  of  one  Chandler  for  collection,  and  that  defendant 
Hargrove  had  paid  certain  amounts  upon  the  notes  to  said 
Chandler ;  Chandler  having  testified  as  a  witness,  and  stated 
that  the  notes  were  in  his  hands  for  collection,  and  that  he 


MAY   TERM,  1889.  287 

HaCrgrove  v.  John  el  oL 

had  some  iDstructions  in  regard  to  a  discount  to  be  allowed 
on  the  notes.  The  record  shows  that  the  defendant  was  re- 
called as  a  witness  in  his  own  behalf,  and  was  asked  to  '^  state 
what  was  said  in  the  bank  at  the  time  this  last  payment  was 
made  on  this  note/'  Objection  was  made  to  the  question, 
and  the  objection  sustained. 

The  witness  was  then  asked  to  '^  state  why  the  note  was  not 
surrendered  at  the  time  the  four  hundred  sixty-two  dollar 
payment  was  made ;''  objection  was  made  to  this  question^ 
and  overruled,  and  the  witness  answered  as  follows  :  '*  Well, 
there  was  no  jar  in  the  settlement  until  we  came  to  the  last 
payment  on  the  ledger,  and  he  would  not  pay  the  last  pay- 
ment on  the  ledger ;  and  he  held  that  note  from  me  until 
that  was  settled.'^  To  which  testimony  the  plaintiff  objected,, 
and  the  court  sustained  the  objection.  Whereupon  the  de- 
fendant, by  counsel,  stated  :  "  We  propose  to  show  by  this 
witness  that  at  the  time  this  four  hundred  and  sixty-two 
dollar  payment  was  made  to  Mr.  Chandler,  Mr.  Chandler 
was  the  agent  of  the  plaintiffs,  and  deducted  one  hundred 
and  twenty  dollars  discount,  the  same  being  two  per  cent, 
from  the  fifteen  hundred-dollar  note  for  four  years,  and  said 
to  the  defendant  that  was  in  pursuance  of  his  instructions  as 
agent  of  th'e  plaintiffs,  and  that  was  in  consideration  of  the 
fact  that  he  was  then  making,  and  had  made,  full  payment 
of  the  note  before  its  maturity .'' 

The  allegations  in  appellant's  answer  are,  that  it  was 
agreed  between  him  and  the  plaintiffs  that  he  should  have 
the  two  per  cent,  discount. 

We  do  not  understand  from  the  brief  of  counsel  for  the 
appellant  that  it  is  contended  that  such  contract  was  made 
between  the  appellant  and  Chandler  as  the  agent  of  the  appel- 
lees. As  contended  by  counsel,  the  question  is  presented  in 
this  way  :  It  is  claimed  by  appellant  that  he  and  the  appel- 
lees had  agreed  that  if  he  paid  a  certain  amount  before  the 
$1,500  note  became  due  he  should  have  a  discount  on  the 
amount  paid  of  two  per  cent.,  and  afterwards  the  notes  were 
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placed  in  the  hands  of  Chandler  for  collection,  and  appellant 
paid  a  certain  amount,  and  appellees  brought  suit  upon  the 
notes,  and  appellant  claims  cVedit  for  a  deduction  of  two  per 
cent,  on  the  amount  paid  from  the  amount  of  the  note.  There 
is  no  controversy  as  to  the  amount  paid  to  Chandler,  but  the 
question  in  issue  is,  whether,  by  a  contract  with  the  appel- 
lees, the  appellant  is  entitled  to  a  credit  for  the  amount  of 
the  discount ;  and  appellant,  when  testifying  in  his  own  be- 
half, asks  to  testify  that  when  he  made  a  certain  payment 
to  Chandler,  Chandler  deducted  the  amount  of  the  dis- 
count, and  said  it  was  in  pursuance  of  his  instructions  as 
agent.  If  permitted  to  give  this  testimony  it  would  be  sim- 
ply Chandler's  conclusions,  drawn  from  his  conversations,  or 
contracts,  or  letters,  with  or  from  the  appellees.  But  the  fact 
in  issue  in  the  case  was  not  whether  Chandler  allowed  it  or 
not,  but  whether  appellant  was  entitled  to  that  amount  of 
credit  in  this  suit ;  and  Chandler  had  testified  upon  the  trial 
of  this  cause  fully  in  regard  to  his  authority  and  relations 
with  the  appellees. 

The  evidence  was  not  proper,  and  the  court  committed  no 
error  in  excluding  it,  even  if  it  can  be  said  that  the  questions 
propounded  were  calculated  to  elicit  the  evidence,  which  is 
very  doubtful. 

The  next  alleged  error  discussed  is  the  ruling  of  the  court 
in  sustaining  an  objection  to  the  admission  of  a  letter  in  evi- 
dence purporting  to  have  been  written  by  Flora  E.  John  to 
Morgan  Chandler,  at  the  instance  of  the  appellee,  Mary  C. 
John,  but  there  was  no  evidence  that  the  appellee  authorized 
the  letters  offered  in  evidence  to  be  written. 

The  next  alleged  error  discussed  by  counsel  is  as  to  the 
amount  of  recovery,  but  no  question  is  presented  as  to  the 
assessment  of  damage,  for  the  reason  that  there  is  no  proper 
assignment  of  error  in  the  motion  for  new  trial.  There  is  no 
error  in  the  record. 

Judgment  affirmed,  with  five  per  cent,  damages,  and  costs. 

Filed  October  10,  1889. 
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No.  12^11. 

The  Cleveland,  Columbus,  Cincinnati  and  Indianap- 
olis Railway  Company  v.  Asbury. 

ISTERSOQATOBIBS  TO  JiTBT. — Motion  to  Require  Answers  to  be  Made  Certain, — 
Error  in  Overruling. — Where,  in  an  action  to  recover  damages  for  negli- 
gence, defendant  seeks  to  show  contributory  n^ligence  on  the  part  of 
the  plaintiff,  the  jnry  having  returned  evasive  and  improper  answers  to 
interrogatories  pertinent  to  the  issue,  it  is  error  for  the  court  to  over- 
rule a  motion  to  require  the  jury  to  retire  and  make  definite  and  cer- 
tain the  answers  to  the  interrogatories. 

From  the  Madison  Circuit  Court. 

H.  H,  Poppletouy  8.  H,  Holding j  if.  8,  Robinson  and  J". 
W.  Lovettf  for  appellant. 
H.  D.  Thompson  and  T.  B.  Orr,  for  appellee. 

Berkshibe,  J. — This  was  an  action  instituted  by  the  ap- 
p^'Uee  to  recover  damages  on  account  of  personal  injuries 
which  she  claims  to  have  sustained  because  of  the  fault  of 
thQ  appellant. 

The  appellant  filed  but  one  paragraph  of  answer,  which 
was  a  general  denial. 

There  was  a  jury  trial,  a  verdict  returned  for  the  appellee, 
and,  over  a  motion  for  a  new  trial,  a  judgment  rendered  for 
the  appellee. 

The  appellant  appeals  to  this  court,  and  assigns  two  errors, 
as  follows : 

Ist.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

2d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial.  X 

The  complaint  charges  negligence  on  the  part  of  the  ap- 
pellant and  want  of  negligence  on  the  part  of  the  appellee, 
Vol.  120.— 19 
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and  notwithstanding  the  use  of  the  adjectives  '^  wanton  '^  and 
^'  wilful/'  and  the  allegation  '^  with  the  intention  to  injure 
the  plaintiff/'  we  think,  take  the  complaint  as  a  whole,  that 
the  gravamen  of  the  action  is  simple  negligence,  and  that  a 
good  cause  of  action  is  stated. 

There  are  several  causes  alleged  in  the  motion  for  a  new 
trial,  but  we  will  only  notice  those  discussed  in  the  briefs  of 
counsel.  But  before  considering  the  questions  thus  raised, 
we  will  notice  a  question  of  practice  raised  by  the  appellee. 
It  is  contended  that  the  bill  of  exceptions  which  contains 
the  evidence  is  not  properly  in  the  record,  and  should  be  dis- 
regarded. 

In  Carver  v.  Carvery  115  Ind.  539,  Which  was  an  appeal 
from  the  same  court  from  which  this  appeal  comes,  that  part 
of  the  record  containing  the  bill  of  exceptions  was  in  the 
same  condition  exactly  as  the  record  before  us,  and  this  court 
held  in  that  case  that  the  record  was  properly  made  up.  See 
McGormickf  etc.y  Go.  v.  Gray,  114  Ind.  340. 

Instruction  numbered  2,  asked  by  the  appellee  and  given 
by  the  court,  follows  the  language  of  the  statute  (section 
4020,  R.  S.  1881),  and  we  discover  no  substantial  objection 
to  It.  The  instruction  would  have  been  in  better  form  had 
it  omitted  the  words  relating  to  the  future,  **  or  may  be  here- 
after used/'  but  we  do  not  think  that  the  appellant  was  prej- 
udiced because  of  the  insertion  of  those  words  in  the  in- 
struction. The  jury  could  but  have  understood  from  the 
instruction  that  the  appellant  was  bound  to  furnish,  as  attach- 
ments to  its  locomotive  engines,  whistles  and  bells  such  as 
were  at  the  time  being  used  by  all  well-managed  railroad 
companies. 

The  appellant,  at  the  proper  time,  moved  the  court  to  re- 
quire the  jury  to  retire  to  their  room  to  consider  fiirtherof 
their  answers  to  interrogatories  numbered  4,  5,  6,  8,  and  10, 
.submitted  to  them  at  the  request  of  the  appellant,  and  to  re- 
turn definite,  certain,  and  direct  answers  thereto^  which  mo- 
tion was  overruled,  and  an  exception  saved. 
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These  interrogatories,  and  the  answers  thereto,  are  as  fol- 
lows: 

"  4.  Did  not  Daniel  Asbury,  the  owner  of  said  horse,  hear 
the  whistle  of  the  approaching  train  while  driving  said  horse 
between  the  residence  of  Martha  Helms  and  the  crossing 
where  the  accident  occurred  ? 

*' Answer.  We  do  not  know  by  the  evidence  that  it  was 
the  train  whistle. 

''  5.  Could  not  the  plaintiff  and  Daniel  Asbury  have  seen 
the  approaching  train,  or  the  head-light  of  its  locomotive,  if 
they  had  locked  from  a  point  on  said  highway  thirty-five 
feet  south  of  said  crossing,  in  time  to  have  averted  the  ac- 
cident ? 

"Ans.   We  don't  know. 

"  6.  From  a  point  thirty-five  feet  south  of  the  crossing 
where  the  accident  occurred  on  the  highway  or  street  along 
which  Asbury  drove,  how  far  from  said  crossing  could  the 
approaching  train  be  seen  ? 

''Ans.    In  daylight  it  might  have  been  seen  a  mile. 

''  8.  How  often  was  said  whistle  sounded  before  the  acci- 
dent as  said  train  approached  the  crossing? 

*'Ans.   We  don't  know  what  crossing  was  meant. 

''  10.  Was  not  a  bell  attached  to  said  engine,  and  was  not 
said  bell  rung  continuously  from  said  tile-shed  crossing  to  the 
place  where  the  accident  occurred  ? 

'' Ans.  There  was  a  bell  attached,  but  we  do  not  know  that 
it  was  rung  continuously." 

The  answers  to  these  interrogatories  were  evasive  and  im- 
proper. There  was  evidence  bearing  upon  every  fact  cov- 
ered by  these  interrogatories,  and  the  jury  should  have  an- 
swered them  definitely  and  in  direct  language.  It  would  have 
been  no  more  improper  had  the  jury  returned  a  general  ver- 
dict, "  We,  the  jury,  do  not  know  whether  we  ought  to  find 
for  the  plaintiff  or  defendant,''  than  to  have  returned  the  an- 
swers they  did  to  the  said  interrogatories ;  and  the  court 
^hoald  have  declined  to  receive  the  answers  returned,  as  it 
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woald  have  declined  to  receive  a  general  verdict  in  the  form 
we  have  given,  upon  proper  objection  made. 

If  there  was  a  disagreement  among  the  members  of  the 
jury  as  to  the  answers  that  should  be  made  to  the  interro- 
gatories^  or  if  the  evidence  was  such  that  thej  could  not  find 
the  facts,  or  any  of  them,  to  which  the  interrogatories  related^ 
then  the  jury  should  have  so  informed  the  court,  and  in  re- 
ceiving the  answers  as  made  the  court  committed  an  error. 
It  should  have  sustained  the  motion  of  the  appellant,  and 
required  the  jury  to  retire  and  return  proper  answers  to  the 
interrogatories,  or,  in  case  of  a  disagreement,  to  so  inform  the 
court.  There  seems  to  have  been  a  disinclination  on  the 
part  of  the  jury  to  answer  the  interrogatories;  the  answer  to 
the  eighth  especially  indicates  that :  '^  How  often  was  said 
whistle  sounded  before  the  accident  as  said  train  approached 
the  crossing."  There  was  but  one  crossing  in  question,  and 
that  was  the  one  where  the  accident  happened,  and  the  jury 
could  but  understand  that  that  was  the  crossing  referred  to 
in  the  interrogatory,  and  yet  they  answer,  "  We  do  not  know 
what  crossing  is  meant.'' 

The  evidence  was  not  complicated,  and  there  was  very  lit- 
tle conflict,  if  any,  as  to  many  of  the  facts  inquired  for  in 
these  interrogatories,  and  especially  those  relating  to  the  care 
and  caution  exercised  by  the  appellee  and  her  husband.  The 
appellant  was  entitled  to  full  aud  fair  answers  to  its  inter- 
rogatories. Buntinv.  Roae,  16  Ind.  209;  Rosser  v.  Barnes^ 
16  Ind.  502 ;  Sage  v.  Brovmy  34  Ind.  464 ;  Peters  v.  Lantj 
65  Ind.  391  :  Maxwell  v.  Boyne,  36  Ind.  120;  Reeves  v. 
Plough,  4tl  Ind.  204 ;  Hopkins  v.  Stanley,  43  Ind.  553 ;  Noakes 
v.  Morey,  30  Ind.  103 ;  Summers  v.  Greathouse,  87  Ind.  205 ; 
Trovi  V.  West,  29  Ind.  51 ;  Duesterberg  v.  State,  ex  rel.,  116 
Ind.  144. 

We  are  aware  of  the  rule  that  the  court  may  reftise  to  re- 
quire the  jury  to  retire  and  make  more  definite  answers  to 
interrogatories,  and  that  it  will  not  be  available  error  if  the 
answers  demanded  would  not,  if  given,  change  the  result  as 
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to  the  jadgment  to  be  rendered.  McGormick,  etc.j  Co.  v. 
Gray,  100  Ind.  285  ;  Chicago ^  eto.^  R.  R.  Co.  v.  Hedges,  105 
Ind.  398.  Bat  had  the  interrogatories  under  consideration 
been  answered  in  the  affirmative,  they  would  have  con- 
trolled the  general  verdict. 

Affirmative  answers  to  these  interrogatories  would  have 
disclosed,  beyond  question,  contributory  negligence  on  the 
part  of  the  appellee  and  her  husband,  and  gone  far  in  the 
direction  of  establishing  due  care  on  the  part  of  the  appel- 
lant. 

The  &cts  inquired  for  in  the  interrogatories  under  consid- 
eration are  not  covered  by  other  interrogatories  and  answers 
thereto.     The  eleventh  interrogatory  is  as  follows  : 

"  Could  Daniel  Asbury,  by  the  exercise  of  ordinary  care 
in  driving  said  horse,  and  in  using  his  senses  of  sight  and 
hearing,  have  heard  or  seen  said  train  in  time  to  have  averted 
the  collision  and  injury?"  The  answer  is:  *'  He  could  not." 
The  question  and  answer  involve  a  legal  conclusion,  and  can 
not  be  regarded.  Louiaville,  etc.,  R.  W.  Go.  v.  TFbrfey,  107 
Ind.  320 ;  Louisville,  etc.,  R.  W.  Co.  v.  Pedigo,  108  Ind.  481 ; 
Chicago,  etc.,  R.  R.  Co.  v.  Ostrander,  116  Ind.  259;  North 
Western,  etc.,  Ins.  Co.  v.  Heimann,  93  Ind.  24. 

We  have  said  all  we  care  to  say  with  reference  to  the  tes- 
timony given  upon  the  trial. 

Because  of  the  error  of  the  court  in  overruling  the  motion 
to  require  the  jury  to  retire  and  make  more  definite  and  cer- 
tain the  answers  to  the  interrogatories,  the  jadgment  must  be 
reversed. 

Judgment  reversed,  with  costs. 

FUed  Oct  11, 1889. 
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No.  13,788. 

The  Gbeeksbobo  and   New  Castle   Junction  Tubn- 

piKE  Company  v.  Stratton. 

OaKPORATiovi.--'Turfipike.--Direelor,^8enneeB  Bendered  6y  tn  Oonttrvetm 
^.—Gmipcfiaa^iofi.— Where  a  director  of  a  turnpike  company,  by  igree- 
ment  with  his  co-directors,  performs  labor  and  famishes  material  neces- 
sary and  proper  in  the  construction  and  repair  of  the  bridges  and  road- 
bed of  the  turnpike,  the  capital  stock  subscribed  for  the  purpose  having 
been  exhausted,  he  is  entitled  to  reooyer  a  reasonable  compensation  for 
such  labor  and  materials. 

From  the  Henry  Circuit  Court. 

Jl  M.  Brovm  and  R.  Warner,  for  appellant. 
J.  H.  MelleU  and  E,  H.  Bundy,  for  appellee. 

Olds,  J. — ^Thie  is  an  action  to  recover  for  the  value  of 
work  and  labor  done  and  performed  by  the  appellee  on  the 
tampike  owned  by  the  appellant  at  appellant's  request,  and 
for  gravel  and  materials  furnished  by  appellee  to  appellant, 
and  used  in  the  construction  and  repair  of  the  road-bed  and 
bridges  of  said  turnpike. 

There  is  no  question  as  to  the  pleadings  presented  bv  the 
record.  It  is  stated  by  counsel  for  appellant  in  his  brief  that 
a  demurrer  was  sustained  to  the  fourth  paragraph  of  answer, 
and  that  the  court  erred  in  sustaining  the  demurrer,  but  the 
demurrer  is  not  in  the  record. 

The  case,  as  stated  by  counsel  as  shown  by  the  evidence, 
is  to  the  effect  that  in  1877  the  defendant  company  was 
organized  to  build  a  turnpike,  and  an  amount  of  capital  stock 
subscribed  and  directors  to  manage  the  affairs  of  the  corpo- 
ration elected,  the  appellee  being  elected  one  of  the  directors. 
The  directors  collected  all  the  capital  stock  subscribed,  and 
expended  the  same  in  the  construction  of  the  road ;  the  fiiods 
were  insufficient  to  complete  the  road  ;  after  the  funds  were 
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exhausted,  the  directors  made  an  effort  to  have  a  tax  levied  to 
complete  the  road,  but  did  not  succeed.  The  directors,  then 
consisting  of  appellee  and  Wood  and  Copeland,  agreed  by 
and  between  themselves  to  finish  the  road,  appellee  to  do 
three-fifths  of  the  work  and  the  others  one-fifth  each,  and, 
pursuant  to  this  agreement,  they  completed  the  road  and  put 
it  in  operation  and  collected  toll  for  its  use.  Appellee  was 
from  time  to  time  re-elected  director,  and  served  as  such  un- 
til  the  first  of  the  year  1886,  when  he  was  succeeded  as  di- 
rector, and  brought  this  suit. 

The  only  alleged  error  properly  presented  by  the  record 
and  discussed,  is  the  giving  of  instruction  No.  2  by  the  court, 
which  instruction  is  as  follows : 

^*  2d.  If,  at  the  time  the  work  and  labor  sued' for  was  done, 
tbe  plaintiff  was  a  director  bf  the  defendant  company,  no 
contract  or  agreement  between  him  and  his  co-directors  con- 
cerning said  work  or  the  price  to  be  paid  therefor,  or  the 
necessity  or  propriety  therefor,  could  bind  the  company.  But 
if  the  stock  and  means  of  the  company  were  exhausted  in 
b«ilding  the  road,  and  it  was  impossible  by  reason- thereof  to 
«OBplete  the  road,  and  the  directors  agreed  amonglliemselves 
to  complete  the  road,  each  doing  a  portion  of  the  .work  neces- 
sary to  finish  the  road  according  to  the  respective  amounts 
of  their  stock,  and  charge  the  same  to  the  company,  and,  in 
pursuance  thereof,  the  plaintiff  did  a  portion  of  the  work 
sued  for  in  finishing  and  completing  the  road,  and  it  was  to 
the  best  interest  of  said  company  to  do  said  work,  and  it  was 
necessary  and  proper  to  be  done,  taking  into  consideration 
all  the  circumstances  and  conditions  of  the  road,  the  com- 
pany would  be  liable  in  this  action  for  the  reasonable  value 
of  the  work  done." 

In  Waterman^s  Law  of  Corporations,  vol.  2,  p.  367,  the 
law  is  stated  as  follows  :  ^^  When  a  director  performs  duties 
outside  of  those  devolving  upon  him  as  a  director,  under  an 
appointment  by  a  resolution  of  the  board,  he  will  be  entitled 
to  com]>ensation."     Again,  in  vol.  1,  p.  461,  it  is  said  :    ^'  A 
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director,  by  resolution  of  the  board,  may  be  empowered  to 
transact  any  business  or  agency  in  behalf  of  the  corpora- 
tion ;  and  unless  there  is  some  agreement  express  or  im- 
plied from  the  circumstances  att.ending  such  appointment, 
to  the  contrary,  the  law  will  infer  a  contract  on  the  part  of 
the  corporation  with  its  agent,  whether  he  be  a  director  or  a 
stranger,  that  he  shall  receive  for  such  service  a  reasonable 
compensation/' 

In  the  case  of  Rogei'8  v.  Hastings^  etc.,  R.  W.  Go.,  22 
Minn.  25,  the  plaintiff  was  a  director  of  the  company,  and 
was,  by  resolution  of  the  board  of  directors,  appointed  land 
commissioner  of  the  company,  and  brought  suit  for  his  ser- 
vices as  such  commissioner ;  and  the  court  says  :  ''  To  entitle 
the  plaintiff  to  recover  for  his  services  as  land  commissioner, 
it  was  not  necessary  that  he  should  have  received  a  formal  ap- 
pointment from  the  board,  nor  that  his  employment  should 
have  been  formally  authorized  or  ratified.  If  the  services 
were  performed  under  employment  by  an  officer  of  the  com- 
pany, with  the  knowledge  of  the  directors,  and  the  company 
receive  the  benefit  of  them  without  objection,  the  company 
is  liable  upon  an  implied  contract  to  pay  the  reasonable  worth 
of  the  same." 

In  the  case  of  the  Santa  Clara  Mining  As^n  v.  Mer- 
edithy  49  Md.  389,  the  court  states  the  rule  of  law  to  be,  that 
"  If  a  president  or  director  of  a  corporation  renders  services 
tQ  his  corporation  which  are  not  within  the  scope  of,  and 
are  not  required  of  him  by,  his  duties  as  president,  or  di- 
rector, but  are  such  as  are  properly  to  be  performed  by  an 
agent,  broker  or  attorney,  he  may  recover  compensation  for 
such  services  upon  an  implied  promise.'^ 

This,  we  think,  the  true  rule,  as  supported  by  the  great 
weight  of  authority.  Ghandlei*  v.  Monmovih  Bank,  1  Green 
(N.  J.)  255 ;  Shackelford  v.  New  Orleans,  etc,  B.  R.  Co,,  37 
Miss.  202 ;  New  Orleans,  etc.,  Co.  v.  Brown,  36  La.  Ann.  138; 
Oheeney  v.  Lafayette^  etc.,  R.  W.  Co.,  68  111.  570;  Henry  v. 
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Rutland,  etc.,  R.  R.  Co.,  27  Vt.  435 ;  Polk  v.  Reynolds,  54 
Ind.  449. 

« 

In  the  caae  of  Ward  v.  Polk,  70  Ind.  309,  it  was  held  that 
one  who  was  a  director  of  a  drainage  association  coald  re- 
cover on  a  contract  made  with  the  directors  of  the  associa- 
tion for  the  labor  performed  by  him,  notwithstanding  he  was 
himself  a  director.  Bristol,  etc.,  Go.  v.  Probasco,  64  Ind. 
406. 

We  regard  the  rule  of  law  to  be,  that  when  a  director  of  a 
corporation  performs  services  for  the  corporation,  which  are 
independent  and  outside  of  his  duties  as  such  director,  he  has 
the  same  right  to  recover  upon  an  implied  contract  for  such 
services  as  though  he  was  not  a  director,  and  the  same  rule 
applies  in  regard  to  materials  furnished  by  a  director  and 
used  by  the  corporation. 

In  this  case  it  is  conceded  that  the  services  rendered  and 
materials  furnished  were  necessary  and  proper,  and  enabled 
the  company  to  finish  and  put  the  road  in  a  condition  for  use, 
and  to  receive  compensation  for  travel  upon  it,  which  it  could 
not  have  done  without  the  labor  and  materials  furnished  by 
the  appellee,  and  he  is  entitled  to  recover  a  reasonable  com- 
pensation for  such  labor  and  materials. 

We  think  there  is  no  error  in  the  instruction  given  by  the 
court  of  which  the  appellant  can  complain. 

Judgment  affirmed,  with  costs. 

Filed  October  11, 1889. 
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No.  14,882. 

The  State  v.  The  Baltimobe,  Ohio  and  Chicaqo  Rail- 

BOAD  Company. 

CbiminaIj  Law. — Obttruetion  of  Highway. — OorporaHon  May  be  ProKOded.— 
A  corporation  may  be  prosecnted  criminally  for  obstructing  a  public 
highway.    Sections  1897  and  1964,  R  8. 1881. 

Same. — Bemofaali^Obstruaion. — McmdcUe, — ^The  fact  that  a  corporation  maj 
be  compelled  by  mandate  to  remove  an  obstruction  placed  by  it  in  a 
public  highway  is  not  a  defence  to  a  prosecution  for  maintaining  such 
obstruction. 

Samb. — Indidmentfor  ObttrucHng  Highway. — All  that  is  necessary  to  ooo- 
stitute  a  good  indictn^ent  for  obstructing  a  public  highway  is  to  allege 
such  facts  as  meet  the  requirements  of  the  statute  defining  the  offence. 

Sabcb. — Orminal  IntenL — Bad  Faith. — To  constitute  the  ofience  of  obstruct- 
ing a  public  highway,  it  is  not  necessary,  under  the  statute,  that  there 
be  a  criminal  intent,  and  the  indictment  need  aver  none,  nor  need  it 
aver  that  the  acts  were  done  in  bad  faith. 

Samb. — Condition  </  Highway  hejore  Obtirudion. — An  indictment  for  ob- 
structing a  public  highway  need  not  allege  the  condition  of  the  high- 
way before  the  obstruction  complained  of. 

From  the  DeKalb  Circuit  Court. 

£.  Ty  Michener,  Attorney  Oeueral,  and  E.  A.  Brattonf  for 
the  State. 

J,  H.  Collins  aud  J.  E.  Rose^  for  appellee. 

Bebkshibe,  J. — This  was  a  prosecution  against  the  ap- 
pellee for  the  obstruction  of  a  public  highway.  The  charg- 
ing part  of  the  indictment  is  as  follows : 

''  That  on  the  first  day  of  March,  1888,  at  the  county  of 
DeKalb,  in  the  State  of  Indiana,  said  Baltimore  and  Ohio 
and  Chicago  Railroad  Company,  over  its  right  of  way  in 
said  county,  at  the  crossing  of  said  railroad  and  a  certain 
public  highway  located  upon  and  along  the  line  running 
north  between  the  southeast  quarter  and  the  southwest 
quarter  of  sectioo   number  three   (3),  in  township  number 


MAY  TERM,  1889.  299 


The  State  «.  The  Baltimore,  Ohio  and  Chicago  Railroad  Company. 

thirty-three  (33)  north,  of  range  number  thirteen  (13)  east, 
did  then  and  there  unlawfally  build,  erect,  and  construct  a 
certain  high^  precipitous,  steep,  unsafe,  and  dangerous  bridge, 
thereby  greatly  obstructing  and  encumbering  said  public 
highway,  and  did  unlawfully  deposit  large  quantities  of  earth 
and  other  materials  as  approaches  and  embankments  to  said 
bridge,  in  a  steep,  dangerous  and  narrow  manner  and  con- 
dition, as  to  obstruct  travel  on  said  highway,  and  rendering 
the  same  very  dangerous  and  hazardous ;  and  did  unlawfully, 
from  said  first  day  of  March,  1888,  continuously  until  the 
finding  of  this  indictment,  continue  to  unlawfully  maintain, 
obetract  and  encumber  said  public  highway  in  the  unsafe, 
dangerous  and  hazardous  condition  as  aforesaid ;  and  did 
then  and  there,  and  during  all  of  said  time  allow,  suffer  and 
permit  said  public  highway  to  be  so  nnlawfiilly  encumbered 
and  obstructed  by  said  bridge  embankments  and  approaches 
as  aforesaid." 

On  motion  of  the  appellee  the  court  quashed  the  indict- 
ment ;  the  appellant  reserved  an  exception,  and  prosecutes 
this  appeal,  assigning  as  error  the  ruling  of  the  court  in 
quashing  said  indictment. 

By  virtue  of  section  1897,  B.  S.  1881,  corporations  are 
sabject  to  prosecution,  the  same  as  natural  persons,  for  cre- 
ating, continuing,  or  maintaining  a  public  nuisance,  or  for 
obstructing  a  public  highway  or  navigable  stream.  Section 
1964  makes  it  a  criminal  offence  to  obstruct  a  public  highway. 

It  is  contended  by  appellee's  counsel  that  the  remedy  in 
cases  like  the  one  made  by  the  indictment  is  by  a  writ  of 
mandate  to  compel  the  corporation  to  remove  the  obstruc- 
tion, or  nuisance,  and  that  the  appellee  is  not,  therefore,  lia- 
ble to  be  prosecuted  for  a  criminal  offence.  This  may  be 
one  remedy,  but  it  is  not  exclusive. 

Section  1964,  supra,  recognizes  no  such  exception,  and  it 
would  be  judicial  legislation  for  the  courts  to  recognize  any 
sooh  exception.  Besides,  section  1897,  supra,  would  have  to 
be  disregarded  before  such  an  exception  could  be  recognized. 
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It  is  argued  that  the  indictment  is  bad  because  it  fails  to 
charge  a  criminal  intention.  All  that  is  necessary  to  a  good 
indictment  for  obstructing  a  public  highway  is  to  allege  such 
facts  as  meet  the  requirements  of  the  statute.  .  1  Bishop 
Crim.  Law,  section  1075 ;  Nichols  v.  Stdte,  89  Ind.  298. 

Under  the  statute^  it  is  not  necessary  to  the  commission 
of  the  offence  that  the  acts  done  be  accompanied  with  a 
criminal  intent. 

A  further  contention  is^  that  in  the  erection  of  its  bridge 
the  law  allowed  to  the  appellee  a  discretion,  in  the  nature 
of  a  judicial  discretion,  and  similar  to  that  allowed  to  cities 
in  the  improvement  of  streets  and  alleys,  and  that  to  make 
the  indictment  good  it  was  necessary  for  it  to  allege  that  the 
appellee  acted  in  bad  faith. 

What  we  have  already  said  is  an  answer  to  this  contention. 
But  if  we  concede,  for  the  sake  of  argument,  that  in  the 
erection  of  its  bridge  the  appellee  was  allowed  the  disoretion 
contended  for,  it  would  not  follow  that  it  would  be  allowed 
to  continue  the  obstructions  for  the  length  of  time  alleged  in 
the  indictment. 

Another  objection  taken  to  the  indictment  is,  that  the  con- 
dition of  the  highway,  before  the  obstruction,  is  not  alleged. 
This  was  unnecessary.  It  is  alleged  that  there  was  a  high- 
way; that  the  appellee  obstructed  it;  the  character  of  the 
obstruction  is  given,  and  it  is  alleged  that  travel  was  thereby 
obstructed,  and.  the  public  greatly  inconvenienced. 

The  allegations  in  the  indictment  are  certain  to  a  common 
intent,  and  this  is  all  that  is  required.  Sections  1731  and 
1755,  R.  S.  1881 ;  McGool  v.  StaU,  23  Ind.  127 ;  Meiers  v. 
State,  56  Ind.  336 ;  State  v.  Jenkins,  ante,  p.  268. 

We  think  the  indictment  is  good,  and  that  the  court  erred 
in  quashing  it.  Nichols  v.  State,  supra;  Bybee  v.  State,  94: 
Ind.  443 ;  State  v.  Berdetta,  73  Ind.  185 ;  State  v.  LauisvUle, 
etc.,  B.  W.  Go.,  86  Ind.  114. 

Judgment  reversed,  with  costs. 

Filed  October  12, 1889. 
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No.  18,922. 

GiBEBSON  V.  Jolley. 

PaoJnasoBT  Notb. — F^roMd, — Where  one  is  induced  to  sign  a  promissory- 
note  by  a  cunningly  devised  sclieme,  preconcerted  for  tlie  purpose  of 
deceiving  him,  and  made  effective  by  false  statements,  a  conclusion  of 
fraud  is  warranted. 

Samk. — Bona  Fide  Holder. — Notice  of  Fraud. — Burden  of  Froof.  —In  an  ac- 
tion by  an  endorsee  upon  a  promissory  note  which  was  obtained  from 
the  maker  by  fraud,  the  burden  is  upon  the  plaintiff  to  show  that  he  is 
a  bona  fide  holder  of  the  note,  which  includes  proof  that  he  acquired  it 
without  notice  of  the  fraud. 

From  the  St.  Joseph  Circuit  Court. 

A.  Anderson,  for  appellant. 
X.  Hvhbard^  for  appellee. 

Elliott,  C.  J. — The  evidence  in  this  case  warranted  the 
jury  in  concluding  that  the  promissory  not€  on  which  the 
appellant's  complaint  is  founded  was  obtained  by  fraud.  The 
appellee  was  induced  to  sign  the  note  by  a  cuftningly  devised 
scheme,  preconcerted  for  the  purpose  of  deceiving  him,  and 
made  effective  by  false  statements.  The  appellant  is  in  error 
in  assuming  that  all  that  the  payee  of  the  note  did  was  to 
misrepresent  the  value  and  qualities  of  the  so-called  Bo- 
hemian oats  which  he  induced  the  appellee  to  buy.  Artifices 
were  resorled  to,  and  these  were  made  means  of  deception. 

The  only  question  in  the  case  which  requires  serious  con- 
sideration or  discussion  is,  was  the  appellant  the  bona  fide 
holder  of  the  note  ? 

Where  a  promissory  note  is  obtained  by  fraud  there  can 
be  no  recovery  unless  the  plaintiff  shows  that  he  is  in  pos- 
session of  it  as  a  bona  fide  holder.  It  is  held,  with  very  lit- 
tle diversity  of  opinion,  that  the  plaintiff  must  show  that  he 
acquired  the  note  in  good  faith,  although  there  is  some  di- 
versity of  opinion  upon  the  question  of  what  constitutes  a 
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bona  fide  holder.  In  some  of  the  cases  it  is  held  that  he 
must  show  that  he  acqaired  the  note  for  value,  before  ma- 
turity and  without  notice.  In  the  case  of  Baldwin  v.  Fagan, 
83  Ind.  447,  it  was  said,  in  speaking  of  the  evidence  required 
of  the  plaiutiffs  that,  ^^  In  other  words,  the  burden  was  cast 
upon  them  of  showing  that  •  they  purchased  and  paid  value 
for  the  note  before  it  was  due,  without  notice  of  the  fraud 
by  which  it  was  procured.'^  In  Zook  v.  Simonson,  72  Ind. 
83,  the  jury  were  instructed  that,  upon  proof  of  fraud,  "the 
burden  of  proof  would  rest  on  the  plaintiffs  to  show  that 
they  took  the  note  in  ignorance  of  these  matters.  The  plain- 
tiffs having  offered  no  evidence  on  that  point,  it  will  be  the 
duty  of  the  jury  to  consider  only  whether  there  has  been  shown 
a  failure  of  consideration,"  and,  after  a  very  full  discussion  of 
the  question,  this  instruction  was  held  to  state  the  law  cor- 
rectly. The  cases  to  which  we  have  referred  have  been  fol- 
lowed in  later  decisions.  MitGhell  v.  TomtinsoUy  91  Ind.  167  j 
Eichelberger  v.  Old  Nat' I  Bank,  103  Ind.  401.  In  stating 
the  rule  which  governs  in  such  cases  as  this,  the  court  said, 
in  Coffing  v.  Hardy,  86  Ind.  369,  that  "  Under  this  law,  the 
endorsee,  before  maturity,  in  good  faith  and  without  notice, 
of  such  a  note  as  the  one  in  suit,  takes  the  same,  as  against 
the  maker  thereof,  freed  from  all  the  equities  which  may  have 
existed  between  such  maker  and  the  payee  of  the  note.''  The 
question  came  up  in  Scotten  v.  Randolph,  96  Ind.  581,  and  it 
was  said,  in  speaking  of  an  averment  of  the  complaint,  that 
"  It  can  not  be  said,  we  think,  that  the  averment  of  'good 
faith '  is  equivalent  to  the  averment  that  the  endorsee  took 
the  note  without  notice  of  the  maker's  defences."  In  Bald- 
toin  V.  BarrowSj  86  Ind.  351,  the  element  that  the  endorsee 
received  the  note  without  notice  is  treated  as  essential  to  con- 
stitute him  a  bona  fide  holder  as  against  a  maker  who  has 
been  induced  to  execute  the  note  by  the  fraud  of  the  payee. 
We  have  shown  by  these  authorities  that  the  rule  has  been 
long  enforced  in  this  State  and  in  many  instances,  and  we 
ought  not  to  depart  from  our  former  decisions  except  for  the 
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weightiest  and  most  satisfactory  reasons^  and  these  we  have 
not  discovered.  Oar  decisions  are  supported  upon  the  point 
under  discussion  by  those  of  other  coui*ts^  and  are  well 
grounded  in  principle.  In  Smith  v.  Popular  LoaUy  etc.,  As^n^ 
93  Pa.  St.  19,  it  was  said :  ^^  Where  a  negotiable  note  was  ob- 
tained from  the  maker  under  false  pretences^  and  fraudulently 
pot  in  circulation  by  the  payee,  the  holder  of  the  note,  in  order 
to  recover,  must  show  a  purchase  for  value  before  maturity, 
without  notice  of  the  fraud.^'  It  was  said  by  the  court,  in 
Tilden  v.  Bamardy  43  Mich.  376,  that  ^^  A  transfer  of  the 
note  before  due  for  a  valuable  consideration  is  not  sufficient.'' 
Another  court  holds  that  ^*  The  fact  of  fraud  being  estab- 
lished  will  throw  upon  the  plaintiff  the  burden  of  proof,  to 
show  that  he  came  by  the  possession  of  the  note  fairly  and 
without  any  knowledge  of  the  fraud."  Mv/nroe  v.  Cooper^ 
5  Pick.  412. 

It  would  be  a  departure  from  principle  to  hold  that  the 
maker  must  prove  that  the  holder  had  notice  of  the  fraud. 
Whether  he  had  notice  or  not  is  a  matter  peculiarly  within 
his  own  knowledge.  It  needs  no  more  than  a  bare  statement 
of  the  proposition  that  the  plaintiff's  possession  or  non-pos- 
session of  notice  is  a  matter  peculiarly  within  his  own  knowl- 
edge, to  establish  it  to  the  satisfaction  of  a  candid  mind,  and, 
if  this  proposition  be  established,  then,  it  must  follow  that 
the  proof  should  come  from  him,  for  few  rules  of  law  are 
better  settled  than  that  a  party  whose  cause  of  action  or  de- 
fence rests  upon  facts  peculiarly  within  his  own  knowledge, 
must  prove  those  fects.  This  rule  prevails  even  in  prosecu- 
tions for  crime.  Shearer  v.  Staiey  7  Blackf.  99 ;  Ooodtoin  v. 
Sndth,  72  Ind.  113.  Nor  is  there  any  hardship  in  requiring 
the  plaintiff  to  prove  the  circumstances  under  which  he  ac- 
quired the  note,  for  none  can  know  them  so  well  as  he,  and 
no  other  person  can  so  well  know  where  to  search  for  the 
facts.  To  impose  the  duty  upon  the  defendant  of  showing 
the  circumstances  under  which  the  plaintiff  obtained  the 
note,  and  of  proving  what  he  knew,  would,  in  many  cases, 
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demand  of  the  defendant  an  impossible  things  and  in  all  qases 
it  would  impose  upon  him  a  hardship  and  a  burden  from 
which  justice  requires  he  should  be  free. 

It  is  not  easy  to  conceive  how  one  can  be  a  bona  fide  holder 
of  a  note  if  he  had  notice  of  the  fraud,  and  all  the  courts 
agree  that  the  plaintiff  who  sues  upon  a  note  must,  when  ev- 
idence that  it  was  obtained  from  the  maker  by  fraud  is  given, 
prove  that  he  is  a  bona  fide  holder.  It  would  seem  clear, 
therefore,  that,  to  be  consistent,  they  should  hold  that  he 
must  prove,  not  one,  but  all  of  the  essential  elements  of  the 
character  of  a  bona  fide  holder.  This  can  not  be  done  with- 
out showing  that  the  note  was  acquired  by  the  plaintiff  with- 
out notice,  since,  if  not  so  acquired,  it  is  not  possible  for 
him  to  be  a  bona  fide  holder  within  the  meaning  of  the  law. 

In  support  of  his  adoption  of  the  rule  which  relieves  the 
plaintiff  of  the  burden  of  proving  that  he  did  not  have  no- 
tice, Mr.  Daniel  gives  this  reason :  "  To  require  the  plaintiff 
to  show  absolutely  that  he  had  no  knowledge  of  facts  would 
be  to  burden  him  with  the  necessity  of  proving  an  impos- 
sible negative.'^  1  Daniel  Negotiable  Inst.  (3d  ed.),  section 
819.  The  learned  and  usually  very  accurate  author  has  fallen 
into  more  errors  than  one  in  this  brief  statement.  The  courts 
which  hold  that  the  burden  is  on  the  plaintiff  to  show  that 
he  is,  in  all  the  term  implies,  a  bona  fide  holder,  have  never 
so  much  as  hinted  that  absolute  evidence  is  required.  In  no 
civil  case  is  so  high  a  degree  of  evidence  demanded.  It  is, 
therefore,  a  mistake  to  assume  that  such  evidence  is  meant 
by  the  cases  which  declare  that  the  plaintiff  must  show  that 
he  is  a  good-faith  holder  of  the  bill  or  note.  Nor  do  these 
cases  require  the  proof  of  "  an  impossible  negative,"  as  the 
author  assumes.  The  negative  required  is  far  from  being  an 
impossible  one ;  on  the  contrary,  it  is  not  only  possible,  bat 
easy  for  the  plaintiff  to  prove  the  facts  within  his  own  knowl- 
edge, since  if  he  knows  that  he  bought  the  note  he  can  not 
very  well  be  ignorant  of  the  facts  attending  its  acquisition. 
Nor  is  it  unusual  to  require  a  plaintiff  to  prove  a  negative; 
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it  18^  indeed,  always  required  of  him  where  the  facts  are  pe- 
culiarly within  his  own  knowledge  and  essential  to  his  right 
of  recovery.  "  Whenever/^  says  Mr.  Wharton,  "  whether  in 
a  plea,  replication,  rejoinder,  or  surrejoinder,  an  issue  of  fact 
is  reached,  then,  whether  the  party  claiming  the  judgment 
of  the  court  asserts  an  aflSrmative  or  a  negative  proposition, 
he  must  make  good  his  assertion.'^  1  Wharton  Ev.,  section 
354.  In  Goodwin  v.  Smithy  supra,  this  question  received  full 
consideration,  and  a  great  number  of  authorities  were  cited 
in  proof  of  the  proposition  that  the  general  rule  is  that  neg- 
ative propositions  must  be  proved,  and  these  cases,  as  well  as 
those  collected  by  Mr.  Wharton,  conclusively  show  that  the 
rule  is  a  common,  and  not  an  extraordinary  one,  and  is,  in- 
deed, one  of  almost  universal  application. 

In  holding  a  party  who  assumes  that  he  is  the  bona  fide 
holder  of  a  promissory  note  bound  to  prove  all  the  facts  es- 
sential to  invest  him  with  that  character,  no  more  is  done 
than  to  apply  to  the  particular  instance  a  familiar  general 
rale  of  wide  sweep. 

We  find  nothing  in  the  record  which  would  justify  us  in 
overthrowing  the  finding  of  the  jury  upon  the  question  of 
the  appellant's  knowledge  of  the  existence  of  facts  consti- 
tuting a  defence  to  the  note. 

Judgment  affirmed. 

Filed  Oct.  12, 1889. 
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No.  13,829. 

Cunningham  v.  Jacobs. 

GoMHON  Law.— iVesumpttbn  that  ii  iVevatis  in  Other  States, — In  the  abaeiioe 
of  any  showing  to  the  contrary,  the  presumption  is  that  the  common 
law  prevails  in  other  States. 

Attachmemt.— Courts  o/  Othar  Staies,'—Jvrisdietim.--F^emmptum.'--Th9 
writ  of  attachment  is  the  creature  of  statute  law,  yet  where  a  court  of 
a  State  in  which  the  common  law  is  presumed  to  prevail  has  issued 
such  a  writ,  in  aid  of  a  pending  proceeding  in  which  it  had  jurisdiction 
of  the  subject-matter  and  to  which  the  defendant  appeared,  it  will  be. 
presumed,  in  an  action  in  this  State  upon  the  attachment  bond,  that 
the  court  did  not  exceed  its  powers. 

Same. — Oommon-Law  Bond, — ComplairU  on, — An  action  may  be  maintained 
in  this  State  upon  an  attachment  bond  executed  in  a  proceeding  had  in 
the  courts  of  a  State  in  which  the  common  law  presumably  prevails, 
without  setting  out  any  statute  authorizing  it  to  be  taken,  as  such  bond 
will  be  deemed  a  common-law  bond,  and  a  recovery  may  be  had  thereon 
under  the  rules  applicable  to  actions  on  ordinary  contracts. 

From  the  Marion  Superior  Court. 

J.  E.  McDonald^  J,  M.  BuUeVy  A.  L.  Mason  and  A.  H. 
SnoWy  for  appellant. 

J,  B.  Black  and  H,  J,  Everett,  for  appellee. 

Coffey,  J. — This  was  an  action  instituted  in  the  Marion 
Superior  Court  upon  an  attachment  bond  executed  in  a  suit 
pending  in  Vermillion  county,  in  the  State  of  Illinois,  which 
bond  is  as  follows  : 

"JSTnow?  all  men  by  these  presents,  That  we,  James  A.  Cun- 
ningham and  Amos  S.  Williams,  are  held  and  firmly  bound 
unto  Abraham  Jacobs  in  the  penal  sum  of  three  hundred  and 
twenty  dollars  and  —  cents,  lawful  money  of  the  United 
States,  for  the  payment  of  which  said  sum  well  and  truly  to 
be  made^  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  by  these  presents.  Sealed 
with  our  seals  and  dated  this  18th  day  of  January,  1882. 
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''The  condition  of  theabove  obligation  is  such,  that  whereas 
the  above  bounden  James  A.  Cunningham  has,  on  the  day  of 
the  date  hereof,  prayed  an  attachment  out  of  the  circuit  court 
of  Vermillion  county,  at  the  suit  of  himself,  against  the  es- 
tate of  the  above  named  Abraham  Jacobs,  for  the  sum  of  one 
hundred  and  sixty-five  dollars  and  —  cents,  and  the  same 
being  about  to  be  sued  out  of  said  court,  returnable  on  the 
first  Monday  of  February,  A.  D.  1882,  to  the  term  of  the 
said  court  then  to  be  holden ;  now,  if  the  said  James  A.  Cun- 
ningham shall  prosecute  his  said  suit  with  efiect,  or  in  case 
of  failure  therein  shall  well  and  truly  pay  and  satisfy  the  said 
Abraham  Jacobs,  all  such  costs  in  said  suit,  and  such  damages 
as  shall  be  awarded  against  the  said  James  A.  Cunningham, 
his  heirs,  executors  or  administrators,  in  any  suit  or  suits 
which  may  hereafter  be  brought  for  wrongfully  suing  out  the 
said  attachment,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  efiect. 

(Signed)      "  J.  A.  Cunningham,    [seal.] 
"  A.  S.  Williams."       [seal.] 

It  is  averred  as  a  breach  of  the  above  bond  that  the^sheriff 
of  Vermillion  county,  in  the  State  of  Illinois,  by  virtue  of 
the  writ  of  attachment  issued  in  said  proceeding,  seized  the 
goods  and  chattels  of  the  appellee  of  the  value  of  $8,000 ; 
that  the  appellant,  Cunningham,  did  not  prosecute  his  said 
suit  with  effect,  but  that  such  proceedings  were  thereupon 
had  in  that  suit  that  it  was  considered  and  adjudged  by  the 
said  court  and  a  jury  that  the  appellee  was  not  indebted  to 
the  appellant  in  any  sum  whatever,  and  that  appellee  recover 
of  the  appellant  his  costs  therein ;  that  by  the  wrongful  suing 
out  of  said  writ  of  attachment  appellee  was  obliged  to,  and 
did,  expend  large  sums  of  money  in  and  about  the  defence 
of  the  said  suit,  and  was  thereby  deprived  of  the  use  and 
benefit  of  his  said  property  for  one  year,  and  was  greatly  in- 
jured in  his  credit  at  said  county  and  elsewhere,  and  was 
wholly  deprived  and  prevented  from  pursuing  his  business, 
and  his  said  property  so  detained  was  greatly  injured  aad 
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deteriorated  in  value,  broken,  lost,  and  destroyed  ;  that  he 
lost  three  months^  time  in  and  about  the  defence  of  said  suit, 
all  to  his  damage  in  the  sum  of  $500,  which  is  due  and  un- 
paid. 

A  demurrer  to  the  complaint  for  want  of  sufiBcient  facts  to 
constitute  a  cause  of  action  was  overruled,  and  the  appellant 
excepted.  Upon  a  trial  of  the  cause  the  appellee  recovered 
a  judgment.    . 

The  only  question  presented  for  our  consideration  relates 
to  the  sufficiency  of  the  complaint  as  a  cause  of  action. 

It  IS  contended  by  the  appellant  that  an  attachment  pro- 
ceeding was  unknown  to  the  common  law,  and  that  to  make 
the  complaint  good  the  statute  of  the  State  of  Illinois,  if  any 
exists,  should  have  been  set  out  with  the  complaint,  to  the 
end  that  the  courts  here  might  determine  that  such  a  pro- 
ceeding was  authorized  by  the  laws  of  that  State. 

In  the  absence  of  any  showing  to  the  contrary,  the  pre- 
sumption is  that  the  common  law  prevails  in  the  State  of  Il- 
linois. Robards  v.  Marley,  80  Ind.  185;  Rogers  v.  2ooifc,86 
Ind.  237;  Supreme  Council  v.  Garrigus,  104  Ind.  133. 

With  this  presumption  before  us,  we  must  presume,  also, 
that  the  circuit  court  of  Vermillion  county,  in  the  State  of 
Illinois,  is  a  common-law  court,  with  all  the  powers,  duties 
and  jurisdiction  attaching  to  such  a  tribunal.  Such  courts, 
have  jurisdiction  to  hear  and  determine  actions  for  the  re- 
covei*y  of  debts,  and  it  affirmatively  appears  from  the  com- 
plaint before  us  that  this  was  an  action  of  that  kind.  The 
court,  therefore,  had  jurisdiction  of  the  subject-matter  of  the 
action. 

Had  no  attachment  issued,  no  question  of  the  power  of 
the  court  to  act  would  arise,  but  as  an  attachment  proceeding 
was  instituted  in  connection  with  the  main  action,  it  becomes 
necessary  to  inquire  into  the  nature  and  origin  of  the  writ 
of  attachment. 

The  writ  of  attachment  in  this  country  is  essentially  the 
oreature  of  statute  law.     Attachment  proceedings  are  not 
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only  utterly  devoid  of  itny  of  the  features  of  the  commou  law, 
but  they  are  so  far  in  derogation  of  common  right  that  an  ap- 
peal to  this  remedy  has  never  been  specially  favored  by  the 
courts.  Attachment  amounts  to  the  involuntary  disposses- 
sion of  the  owner,  prior  to  any  adjudication  to  determine  the 
rights  of  the  parties.  To  some  extent  it  is  equivalent  to  ex- 
ecution in  advanoe  of  trial  and  judgment.  1  Wade  Attach- 
ment, section  2. 

Ordinarily,  attachment  proceedings  are  commenced  in  aid 
of  an  action  already  pending,  or  at  the  time  instituted,  the 
object  being  to  make  the  property  available  for  the  payment 
of  any  judgment  the  plaintiff  may  recover  in  the  main  action 
by  seizing  the  property  of  the  defendant  and  holding  it  until 
the  rendition  of  such  judgment.  We  may  assume  that  such 
was  the  object  sought  to  be  attained  in  the  suit  in  which  the 
bond  now  involved  was  executed.  The  question,  therefore, 
arises,  did  the  circuit  court  of  Vermillion  county,  in  the  State 
of  Illinois,  have  jurisdiction  to  issue  the  writ  of  attachment 
and  require  the  bond  which  is  the  foundation  of  this  action  ? 

In  the  case  of  Board,  do,,  v.  MarMe,  46  Ind.  96,  it  is  said : 
"Any  movement  of  a  court  is  necessarily  jurisdiction.  **  'If 
the  law  confers  the  power  to  render  a  judgment  or  decree, 
then  the  court  has  jurisdiction.  What  shall  be  adjudged  or 
decreed  between  the  parties,  and  with  which  is  the  right  of 
the  case,  is  judicial  action  by  hearing  and  determining  it.'  *  * 
'  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause ;  and  whether  the  deci- 
sion be  correct  or  not,  its  judgment,until  reversed,  is  regarded 
as  binding  in  every  other  court.'  *  *  'Courts  are  established  for 
the  purpose  of  administering  justice,  and  it  is  their  duty,  so  far 
as  they  can  discover  the  truth,  to  decide  right.  But  the  power 
to  decide  at  all  necessarily  carries  with  it  the  power  to  de- 
cide wrong  as  well  as  right.  In  the  present  imperfect 
state  of  human  knowledge,  a  power  to  hear  and  determine 
necessarily  carries  with  it  a  power  which  makes  the  determi- 
nation  obligatory,  without  any  reference   to   the   question 
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whether  it  was  right  or  wrong.  If  this  were  not  so,  the 
judgment  or  determination  of  any  court  would  be  of  no  par- 
ticular value.  It  might  be  attacked  or  avoided  at  pleasure, 
upon  the  ground  that  the  court  or  judge  had  committed  an 
error/" 

Assuming  that  the  circuit  court  of  Vermillion  county 
had  jurisdiction  of  the  main  action^  let  us  suppose  that  the 
appellant  in  this  case  applied  for  a  writ  of  attachment  upon 
the  ground  that  the  Roman  law  was  in  force  ip  the  State  of 
Illinois,  and  made  a  showing  which  would  have  entitled  him 
to  the  writ  under  that  law.  If  the  court  had  decided  that 
the  Roman  law  was  not  in  force  in  that  State,  and  had  re- 
fused the  writ,  presuming,  as  we  do,  that  the  common 
law  prevailed  there,  we  would  have  said  that  its  decision  was 
right.  But  conceding  that  it  had  the  right  to  so  decide  car- 
ries with  it  the  concession  that  it  had  the  right  to  decide  the 
other  way.  So  again,  by  the  customs  of  London,  the  cred- 
itor has,  from  time  immemorial,  possessed  the  right  to  sue  out 
a  writ  of  attachment  against  his  debtor^s  property  in  certain 
cases.  Suppose  that  the  appellant  had  applied  for  an  attach- 
ment against  the  property  of  the  appellee,  upon  the  grouud 
that  the  customs  of  London  constitute  a  part  of  the  common 
law,  and  had  made  a  showing  which  would  have  entitled  him 
to  the  writ  under  such  customs.  If  the  court  had  decided 
that  such  customs  constituted  no  part  of  the  common  law 
and  had  refused  the  writ,  we  would  have  held,  doubtless,  that 
such  decision  was  correct.  But  if  the  court  decided  that 
such  customs  did  constitute  a  part  of  the  common  law,  and  that 
they  were  in  force  in  the  State  of  Illinois,  by  what  rule  can 
it  be  said  that  we  have  the  right  to  call  in  question  the  cor- 
rectness of  that  ruling  and  now  relieve  the  parties  from  the 
consequences  of  the  error. 

It  is  always  to  be  presumed  that  everything  was  rightly 
done  in  court,  unless  the  contrary  expressly  appears  by  the 
record ;  and,  as  the  contrary  is  not  shown,  we  must  presttne, 
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we  think,  that  the  circuit  coart  of  Vermillion  county,  in  the 
State  of  Illinois,  did  not  exceed  its  jurisdiction. 

In  addition  to  what  we  have  said  upon  the  subject  of  ju- 
risdiction to  issue  the  writ  of  attachment,  it  is  of  importance 
that  we  should  not  omit  the  fact  that  it  appears  by  the  com- 
plaint in  this  action  that  the  appellee  appeared  to  the  action 
in  the  State  of  Illinois,  and  upon  a  trial  defeated  the  appel- 
lant. 

Treating  of  the  subject  of  jurisdiction,  Mr.  Drake,  in  his 
work  on  Attachment,  section  87,  says :  '*  In  this  connection, 
therefore,  importance  attaches  to  the  point  whether  the  de- 
fendant was  personally  served  with  process  in  the  action.  If 
he  was,  or  if  he  appeared  to  the  action  without  service,  the 
cause  becomes  mainly  a  suit  in  personam,  with  the  added  in- 
cident, that  the  property  attached  remains  liable,  under  the 
control  of  the  court,  to  answer  such  demand  as  may  be  es- 
tablished against  him  by  the  final  judgment  of  the  court. 
In  such  case,  if  he  make  no  question  of  the  right  of  the  court 
to  exercise  jurisdiction  over  him  by  attachment,  the  proceed- 
ings, however  defective  the  affidavit,  will  be  valid  ;  and  the 
rights  acquired  through  them  will  not  depend  on  the  attach- 
ment for  their  validity,  but  upon  the  judgment ;  which,  in 
such  case,  can  not  be  impeached  in  any  collateral  proceed- 

ing." 

We  are  of  the  opinion,  therefore,  that  we  must  presume 

that  the  circuit  court. of  Vermillion  county,  Illinois,  had  ju- 
risdiction in  the  proceeding  in  which  the  bond  in  suit  was 
given.  We  are  not  at  liberty,  however,  to  presume  the  ex- 
istence of  a  statute  under  which  such  bond  was  executed. 
If  any  such  statute  existed,  it  was  the  duty  of  the  party  de- 
siring to  avail  himself  of  its  provisions  to  bring  it  before  the 
court  in  some  legitimate  mode.  As  this  has  not  been  done, 
the  bond  in  suit  must  be  treated  as  having  been  executed 
without  any  statutory  authority.  The  question,  therefore, 
is,  is  it  good  as  a  common-law  bond  ? 

Drake  on  Attachment,  section  151,  says :     "Where  a  bond 
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18  executed  without  being  required  or  authorized  by  anj 
statute,  the  makers  can  not  defend  against  it  on  that  ground; 
it  is  good  as  a  common-law  bond.  This  was  ruled  in  an  ac- 
tion on  a  bond,  given  by  a  plaintiff  on  commencing  a  suit  by 
attachment  in  a  circuit  court  of  the  United  States,  and  the 
bond  was  made  to  the  United  States.  No  law  of  the  United 
States  requiring  it,  and  not  being  executed  in  connection 
with  any  business  of,  or  any  duty  of  the  obligors  to,  the  gov- 
ernment, it  was  contended  that  it  could  not  be  enforced ;  but 
the  court  determined  otherwise.  So,  if  the  law  require  the 
bond  to  be  approved  by  the  court,  but  if  it  be  approved  by 
a  judge  in  vacation,  it  is  not,  therefore,  void,  but  is  good 
as  a  common-law  bond.'' 

That  such  a  bond  is  good  as  a  common-law  bond,  see 
Turner  v,  Armatrong,  9  Bradwell,  24 ;  Sheppard  v.  Collins^ 
12  Iowa,  570 ;  Barnes  v.  Wd}ster,  16  Mo.  258 ;  Williams  v. 
Coleman,  49  Mo.  325. 

This  case  is  to  be  distinguished  from  the  cases  of  Caffrey  v. 
Dudgeon,  38  Ind.  512,  and  State,  ex  reL,  v.  Younis,  89  Ind. 
313,  and  kindred  cases.     In  the  case  of  Caffrey  v.  Dudgeofiy 
supra,  the  justice  who  took  the  replevin  bond  had  no  juris- 
diction of  the  subject-matter  of  the  action,  and  hence  all  his 
acts  in  the  case  were  void  ;  while  in  the  case  of  State,  ex  reL, 
V.  Younts,  supra,  the  sale  by  the  commissioner  was  void,  and 
did  not  divest  the  title  of  the  relators,  and  it  would  have 
been  manifestly  unjust  to  permit  the  relators  to  recover  the 
purchase-price  of  the  land  and  retain  the  title.     Further- 
more, there  was  no  consideration  for  the  bond  in  that  case, 
and  so  it  could  not  be  enforced  as  a  common-law  bond.  Such 
is  not  the  case  as  to  the  bond  involved  in  this  case.     As  we 
have  seen,  it  was  taken  by  a  court  having  jurisdiction  of  the 
subject-matter  of  the  action,  and  by  means  of  such  bond  the 
appellant  obtained  the  writ  of  attachment  which  he  sought, 
under  which  the  appellee  was  deprived  of  the  possession  of 
his  property.     In  such  case  the  party  executing  the  bond  is 
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estopped  from  denying  its  validity.  Harbaugh  v.  Albertsan, 
102  Ind.  69. 

In  our  opinion  the  bond  now  under  consideration  is  a 
good  common-law  bond.  Such  being  our  conclusion,  it  fol- 
lows ^that  it  was  unnecessary  to  set  out  any  statute  under 
which  it  was  taken,  in  order  to  maintain  an  action  thereon. 
•  It  is  further  contended  that  resort  must  be  had  to  the  stat- 
utes of  the  State  of  Illinois  to  determine  what  amounts  to  a 
breach  of  the  bond,  and  to  determine  the  measure  of  dam- 
ages thereunder,  and  that,  as  this  is  true,  no  action  can  in 
any  event  be  maintained  thereon  except  in  that  State. 

As  we  have  reached  the  conclusion  that  this  is  a  good 
common-law  bond,  it  is  unnecessary  that  we  should  decide 
what  would  have  been  the  result  had  it  been  shown  that  it 
was  taken  under  the  provisions  of  some  statute.  As  a  com- 
mon-law bond,  the  action  upon  it  is  governed  by  the  rules 
applicable  to  actions  on  ordinary  contracts.  Suit  upon  at- 
tachment bonds,  generally,  is  an  action  of  debt  in  which  it 
is  necessary  to  aver  in  the  complaint  that  the  damages  are 
due  and  remain  unpaid.  Drake  Attachment,  section  167 ; 
Miehael  v.  Uumas,  27  Ind.  501  ;  Uhrig  v.  Sinex,  32  Ind.  493. 

In  our  opinion  the  complaint  in  this  case  states  a  good 
cause  of  action,  and  the  court  below  did  not  err  in  overrul- 
ing a  demurrer  thereto. 

Judgment  affirmed. 

Filed  Oct.  12, 1889. 
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190    314 

^^    ^  No.  13,843. 

190    3141 

1^1^  RiETMAN   ET  AL.   V.  StOLTE. 

1958W 

120  3U  Maoteb  and  Sbbyant. — NegHgenee. — Ma^ekinery.^PaierUDtfeeL'—Amtmp' 

^^  ^^  Uon  ijfBiak, — CknUrUnttory  Negligence — One  who,  being  employed  by  an- 

140  626  other  to  assist  in  loading  heavy  timbers  upon  a  dar,  can  by  looking  see 

120  314  that  the  hooks  attached  to  a  crane  used  in  the  work  are  dulled  and  in- 

{5!  53]  capable  of  safely  holding  the  timbers  rabed  by  it,  but  continues  in 

ISO  814  the  service  without  objection,  will  be  deemed  to  have  assumed  the  risk 

j^'^  ^^^  created  by  the  defect,  and  can  not  recover  for  an  injury  resuhinK  lo 

j^  l^ll  him  by  reason  thereof. 

From  the  Vanderburgh  Superior  Court. 

P.  Maier,  for  appellants. 

A.  C.  Tanner  and  W.  W.  Ireland^  for  appellee. 

Olds,  J. — This  is  an  action  for  damages  resulting  from  an 
injury  received  by  the  appellee,  Stolte,  while  at  work  for 
appellants  loading  timber  upon  a  car.  The  complaint  is  ia 
two  paragraphs. 

The  first  paragraph  of  the  complaint  alleges  that  the  de- 
fendants, Henry  Rietman  and  Charles  Schults,  are  partaers, 
doing  business  under  the  firm  name  of  Rietman  &  Schalts, 
and  as  such  partners  are  running  and  operating  a  saw  mill  in 
Vanderburgh  county,  and  are  manufacturers  of  and  dealers  in 
lumber ;  that,  on  the  9th  day  of  July,  1886,  the  plaintiff 
was  in  the  employ  of  the  defendants,  working  in  and  about 
their  said  mill;  that  under  and  by  direction  of  the  defend- 
ants, plaintiff  was  upon  that  day  engaged  in  loading  heavy 
timber  from  a  wagon  into  a  car  for  the  purpose  of  transpor- 
taHon,  and  to  lift  said  timber  from  the  wagon  to  the  car  he 
used  a  crane  belonging  to  the  defendants ;  that  attached  to 
said  crane,  and  as  a  part  thereof,  was  an  iron  hook  with  which 
the  timbers  were  grasped  and  held  up  while  being  lifted  as 
aforesaid ;  that,  on  the  day  aforesaid,  while  engaged  as  afore- 
said, and  without  any  fault  or  negligence  on  his  part,  a  heavy 
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oak  timber^  while  being  raised  as  aforesaid,  slipped  from  the 
hook  and  fell  upon  and  crushed  both  of  the  plaintiff's  feet, 
whereby  he  suffered  and  endured  great  mental  and  physical 
pain  and  agony  for  a  long  time,  and  was  by  reason  thereof 
unable  to  perform  any  work  or  labor  for  eight  weeks,  and 
incurred  large  expense  in  and  about  being  cured ;  that,  at 
the  time  the  injury  was  inflicted,  plaintiff  was  using  due  care 
and  handling  said  crane  in  a  careful,  prudent  manner,  and 
said  timber  slipped  from  the  hook  and  inflicted  said  injury 
wholly  because  said  hook  was  defective  and  unfit  for  use  for 
such  purpose,  in  this,  it  was  worn  and  the  teeth  thereof  were 
dull  and  broken,  so  that  it  did  not  and  could  not  securely 
hold  said  timber  while  the  same  was  being  lifted  as  aforesaid, 
and  permitted  it  to  slip  and  fall,  which  defective  condition 
was  at  the  time  known  to  the  defendants,  but  wholly  un- 
known to  the  plaintiff.     Prayer  for  judgment. 

The  allegations  of  the  second  count  are  like  the  first,  ex- 
cept instead  of  charging  the  appellants  with  knowledge  of 
the  defect  in  the  hook,  it  alleged  that  the  ^'  defective  condi- 
tion was  at  the  time  of  said  injury  wholly  unknown  to  the 
plaintiff,  but  the  same  might  have  been  known  to  the  defend- 
ants by  the  exercise  of  ordinary  care." 

To  each  paragraph  of  the  complaint  a  demurrer  was  filed 
for  want  of  sufficient  facts.     The  demurrer  was  overruled,  '^ 
and  exceptions  taken.     The  issues  were  formed  by  an  answer 
in  general  denial. 

The  jury  returned  a  general  verdict  for  the  plaintiff,  and 
assessed  his  damages  at  $176. 

Interrogatories  were  submitted  to  be  answered  by  the  jury, 
in  case  they  found  a  general  verdict,  and  the  jury  returned 
the  following  answers  to  interrogatories : 

**  1.  For  what  particular  work  was  plaintiff  employed  by 
defendants  ? 

''Ads.   He  was  employed  for  common  labor. 

^  2.   Could  not  plaintiff,  by  the  use  of  ordinary  diligence, 
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have  seen  the  defect  in  the  hook  fastened  to  the  crane,  if 
there  was  any  ? 

^'Ans.    Yes,  he  could  see  it  if  he  had  looked  at  it. 

^'  3.  Was  the  hook  defective  which  was  attached  to  the 
orane  ? 

^'Ans.   It  was. 

'^  4.  If  you  answer  the  preceding  interrogatory  in  the  af- 
firmative, will  you  state  in  what  the  defect  consisted? 

^'Ans.   The  defect  consisted  in  its  being  a  dull  hook. 

'^  5.  Did  not  plaintiff  have  as  good  an  opportunity  to  see 
the  defect,  if  any  there  was  in  the  hook,  as  the  defendants? 

"Ans.   Yes. 

^*  6.  How  long  did  the  plaintiff  work  with  the  crane  to 
which  the  hook  claimed  to  be  defective  was  attached? 

'^Ans.   About  three  weeks. 

"  7.  Who  told  plaintiff  to  go  on  the  car  the  morning  he 
was  hurt  ? 

"Ans.   Schaefer. 

^^  8.  Did  defendants  have  any  knowledge  of  any  defect  in 
the  hook  attached  to  the  crane,  used  to  load  the  car,  the 
morning  plaintiff  was  hurt? 

^'Ans.  The  defendants  did  not  know  of  the  defect  at  the 
time,  but  the  defendants  ought  to  have  known  it. 

"  9.   If  they  had  knowledge,  how  did  they  get  it  ? 

^'Ans.   They  did  not  know  it,  but  ought  to  have  known  it. 

^'  10.  Could  not  the  plaintiff  have  avoided  being  injured 
had  he  used  ordinary  care  and  caution  ? 

"Ans.   No. 

'^  11.  In  what  capacity  or  position  was  John  Schaefer  em- 
ployed ? 

*'Ans.   As  a  common  laborer. 

"  Ernst  Deusbebq,  ForemanJ' 

The  defendants  filed  their  motion  for  judgment  upon  the 
answers  to  interrogatories  notwithstanding  the  general  ver- 
dict, which  was  overruled,  and  exceptions  taken,  and  this 
ruling  of  the  court  is  one  of  the  errors  assigned. 
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It  is  a  well  settled  principle^  which  has  been  adhered  to 
by  this  court,  ^'  that  an  employee  who  knows,  or  by  the  ex- 
ercise of  ordinary  diligence  could  know,  of  any  defects  or 
imperfections  in  the  things  about  which  he  is  employed,  and 
continues  in  the  service  without  objection,  and  without  prom- 
ise of  change,  is  presumed  to  have  assumed  all  the  conse- 
quences resulting  from  such  defects,  and  to  have  waived  all 
right  to  recover  for  injuries  caused  thereby."  Jenney,  eto», 
Co.  V.  Murphy y  116  Ind.  566.  That  case  was  an  action  for 
damages  resulting  from  a  defective  ladder  which  the  em- 
ployee of  the  company  mounted  to  repair  the  line  of  the  com- 
pany, and  the  case  was  reversed  upon  the  evidence. 

The  rule  does  not  go  to  the  extent  of  requiring  the  em- 
ployee to  search  for  latent  defects  in  the  machinery  or  ap- 
pliances furnished  him  for  use,  but  it  does  go  the  extent  that 
the  employee  assumes  the  consequences  resulting  from  such 
defects  as  are  patent,  and  such  as,  by  the  exercise  of  ordinary 
diligence,  and  giving  proper  heed  to  the  things  that  surround 
him,  he  would  discover.  Louisville^  etc.,  R.  W.  Co.  v.  Buch^ 
116  Ind.  566;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Stupak,  108 
Ind.  1 ;  Louisville,  etc.,  R.  W.  Go.  v.  Frawley,  110  Ind.  18. 

Under  the  allegations  of  the  complaint  in  this  case,  a  recov- 
ery is  sought  for  an  injury  caust^d  by  reason  of  a  defect  in  a 
hook  attached  to  a  crane  used  in  taking  timbers  from  wagons 
and  placing  them  upon  the  cars ;  that  the  defective  hook  was 
the  one  which  grasped  each  piece  of  timber  as  it  was  lifted 
from  the  wagon  and  transferred  to  the  cars.  From  the  very 
nature  of  things,  and  the  use  made  of  the  hook,  it  was  con- 
stantly exposed  to  the  view  of  the  employees  engaged  in 
transferring  such  timbers.  It  would  be  difficult  to  imagine 
a  defect  in  a  tool,  or  appliance,  more  exposed  to  view,  or 
more  easily  discovered  than  the  defect  alleged  in  this  case. 
The  special  findings  of  the  jury  show  that  the  appellee  had 
b«en  engaged  in  the  use  of  the  crane  and  hook  attached 
thereto  for  thi-ee  weeks;  that  the  appellee,  by  the  use  of  or- 
dinary diligence,  could  have  seen  the  defect;  that  he  could 


318  SUPREME  COURT  OF  INDIANA, 

Sietman  e<  aj.  «.  Btolte. 

have  seen  it  if  he  had  looked  at  it ;  that  the  appellee  had  as 
good  an  opportunity  to  see  the  defect  as  the  appellants;  that 
the  appellants  did  not  know  of  the  defect,  bat  the  jury  sty 
they  ought  to  have  known  of  it. 

The  answers  to  the  interrogatories  show  these  facts,  vixj 
That  the  defect  in  the  crane  was  one  which  was  patent ;  that 
neither  appellants  nor  appellee  knew  of  it,  but  both  might 
have  known  of  it  if  they  had  looked  ;  that  the  appellee  bad 
worked  with  the  hook  for  three  weeks,  and  could  have  seen 
the  defect  if  he  had  looked  at  it.  The  special  findings  do  not 
show  that  either  of  the  appellants  was  about  the  crane,  but 
the  evidence  shows  that  this  work  was  under  the  control  of 
a  fellow-servant  of  the  appellee.  The  rule  of  law  we  have 
stated  requires  one  to  exercise  the  faculties  which  he  pos- 
sesses, and  if  there  is  a  patent  defect  in  a  tool  or  machinery 
used  by  him  which  he  can  see  by  looking,  he  must  look,  and 
unless  some  reasonable  excuse  is  given  he  is  guilty  of  negli- 
gence if  he  does  not  look.  In  this  case  the  special  findings 
show  the  defect  to  be  one  which  the  appellee  would  have 
known  if  he  had  exercised  ordinary  diligence,  and  givea 
proper  attention  to  his  business  and  the  things  surrounding 
him,  and  that  he  was  neglectful  of  his  duty  and  of  the  things 
which  surrounded  him,  and  it  was  by  reason  of  his  own  n^li- 
gence  that  he  did  not  know  of  the  defect  in  the  hook,  and 
he  is  chargeable  with  having  knowledge  of  such  defect. 

The  court  erred  in  overruling  the  motion  for  judgment 
upon  the  answers  to  interrogatories  notwithstanding  the 
general  verdict,  and  for  such  error  the  cause  must  be  reversed. 

Taking  the  theory  we  do  in  regard  to  this  question,  it  is 
unnecessary  to  pass  upon  the  other  questions  presented. 

Judgment  reversed,  at  the  costs  of  the  appellee,  with  in- 
structions to  sustain  the  motion  for  judgment  on  the  answers 
to  interrogatories. 

Filed  Oct.  12, 188». 
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Obgsdkitb'  Ebtatbs. — DewutavU  by  Adminiatraior, — A  devaMamt  ocean 
when  an  executor  or  adminiBtrator  wastes  the  assets  of  the  estate,  and 
consists  of  any  act,  omission  or  mismanagement  by  which  the  estate  suf- 
fers loss ;  or  a  devatUwU  may  result  from  the  payment  of  claims  which, 
by  the  exercise  of  diligence,  the  administrator  might  have  ascertained 
to  be  unjust  and  illegal. 

Sahb. — IfuolverU  Estate. — B^v/nding  BeeeipL — Recovery  upon. — OoMideratioiu 
— Where  an  administrator  pays  to  a  creditor  of  the  estate  the  full 
amount  of  his  claim  and  takes  a  receipts  containing  an  agreement  to 
the  effect  that,  in  the  event  the  estate  is  found  to  be  insolvent,  the  cred- 
itor will  refund  to  the  administrator  the  amount  received  less  the  div- 
idend to  which  he  is  entitled,  there  is  no  devastavUy  the  agreement  is 
upon  a  sufficient  consideration,  and  if  the  estate  proves  to  be  insolvent 
the  administrator  may  enforce  repayment. 

From  the  Warren  Circuit  Court. 

R,  P.  Davidson,  for  appellant. 
F,  B.  Emrdt,  for  appellee. 

Mitchell,  J. — This  action  was  commenced  by  Nicholas 
Marsteller  against  George  T.  TenEyck,  to  recover  money  paid 
by  the  plaintiff^  as  administrator  of  the  estate  of  A.  J.  Mor- 
ley,  deceased,  on  a  claim  which  the  defendant  held  against« 
the  above  mentioned  estate.  Pending  the  suit  the  death  of 
TenEyck  was  suggested  on  the  record,  and  George  T.  Beards- 
ley^  executor  of  his  estate,  was  substituted  as  defendant. 

The  special  finding  of  the  court  presents  all  the  facts  ma- 
terial to  be  considered  in  determining  the  merits  of  the  con- 
troversy. It  is  found  that  TenEyck  had  a  claim  amounting 
to  $1,368  against  the  estate  of  Morley,  which  had  been  duly 
allowed.  Marsteller,  as  administrator,  paid  the  claim  in  full, 
and  took  a  receipt,  to  which  was  attached  an  agreement,  the 
eflFect  of  which  was  that,  if  the  estate  turned  out  to  be  in- 
solvent, TenEyck  bound  himself  to  refund  to  Marsteller  tke 
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amount  received,  with  interest  from  date,  less  the  amount  of 
any  dividend  which  the  claimant  might  be  entitled  to  receive 
on  his  claim.  Payment  was  made  to  TenEyck  by  the  assign- 
ment of  a  sheriff  ^s  certificate  of  sale  of  certain  real  estate^ 
which  was  part  of  the  assets  of  the  estate  in  the  hands  of 
the  administrator,  the  same  having  been  accepted  by  the 
former  as  cash.  TenEyck  realized  the  full  &ce  value  of  the 
certificate  in  money. 

The  estate  of  Morley  was  finally  settled  as  insolvent,  and 
the  administrator  discharged  on  the  1st  day  of  April,  1885, 
the  dividend  or  j^ro  rata  share  of  TenEyck  on  his  claim  be- 
ing $41.76.  The  latter  refused  upon  demand  to  repay  Mars- 
teller  according  to  his  agreement.  Conclusions  of  law  in  favor 
of  the  plaintiff  below. 

The  appellant's  position  is,  that  the  duties  of  an  adminis- 
trator are  prescribed  by  statute,  which  requires  him  to  set- 
tle the  estate  either  as  solvent  or  insolvent,  and  that  the 
plaintiff  had,  therefore,  no  right  to  commit  what  was  in  ef- 
fect a  devastavit  upon  the  estate,  and  rely  upon  an  agreement 
with  a  third  person  for  indemnity.  Moreover,  it  is  argoed 
that  the  agreement  to  repay  the  money  was  without  any  con- 
sideration, since  TenEyck  received  nothing  more  than  the 
amount  due  him  from  the  estate. 

A  devastavit  occurs  whenever  an  executor  or  administrator 
wastes  the  assets  of  the  estate,  and  consists  of  any  act,  omis- 
sion or  mismanagement  by  which  the  estate  suffers  loss,  or  a 
devastavit  may  result  from  the  payment  of  claims  which,  by 
the  exercise  of  proper  diligence,  the  administrator  might  have 
ascertained  to  be  unjust  and  illegal.  Ayers  v.  Lawrence,  59 
N.  Y.  192  (197).  Any  loss  which  results  to  an  estate  from 
the  misapplication  of  funds  by  an  executor  or  administrator, 
is  to  be  made  good  without  detriment  to  others.  Payment 
of  a  just  and  legal  claim  against  an  estate  is  not,  however,  a 
devastavit^  or  wasting  of  the  estate.  If  an  executor  or  ad- 
ministrator, without  exercising  due  care,  pays  a  claim  in  full, 
when  the  estate  is  insolvent,  he  takes  the  chanoe  of  losing 
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the  excess  over  the  amouut  which  the  claimant  would  have 
received  in  the  dividend  among  creditors.  The  estate  or  the 
creditors  can  lose  nothing,  as  the  administrator  must  make 
the  amount  good  out  of  his  own  pocket.  When  an  admin- 
istrator pays  a  just  debt  due  from  the  estate  to  a  creditor^  the 
law  raises  no  promise  against  the  creditor  to  repay  any  part 
of  the  amount  iu  case  of  a  deficiency  of  assets.  Egbert  v. 
Rushy  7  Ind.  706.  Hence  it  is  settled  that  in  the  absence  of 
an  agreement  to  refund,  an  administrator  who  has  paid  money 
on  account  of  a  just  debt  can  not  recover  it  back,  on  the 
ground  that,  by  reason  of  insufficient  assets,  not  arising  from 
their  accidental  destruction,  loss  or  failure,  it  afterwards  ap- 
pears that  he  has  made  an  over-payment  by  mistake,  unless 
the  mistake  was  induced  by  the  fraudulent  conduct  of  the 
creditor.  Carson  v.  McFarland,  2  Rawle,  118; .  Davis  v. 
Newmauy  2  Rob.  (Va.)  664. 

The  practice  of  taking  refunding  receipts  is,  however,  a 
very  old  one,  and  we  know  of  no  authority  which  holds,  nor 
of  any  reason  for  holding,  that  a  creditor  who  has  received 
payment  in  full,  upon  an  agreement  to  refund,  may  repudiate 
his  agreement,  and  leave  the  administrator  to  bear  the  loss. 
Such  an  agreement  is  not  in  violation  of  any  statute,  nor  is 
it  intrinsically  wrong  or  immoral.  It  scarcely  needs  to  be 
said  that  such  an  agreement  is  not  without  consideration  to 
support  it.  The  present  case  is  not  distinguishable  in  prin- 
ciple from  Wheeler  v.  Hawkins^  116  Ind.  515,  in  which  an 
agreement  similar  to  that  here  in  question  was  held  valid 
and  binding. 

Other  questions  not  affecting  the  merits  are  suggested,  but 
they  involve  no  error. 

The  judgment  is  affirmed,  with  oosts. 

Filed  Oct  16, 1889 ;  petition  for  a  rehearing  orerraled  Dec.  17,  I88D. 
Voi^  120.— 21 


/ 
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No.  15,163. 

KlKKINQHAM  V.  TflB  StATE. 

Cbihinal  Law. — Arsoti. — AUempt  to  Commit. — The  statute  relating  to  ar- 
son, B.  S.  1881,  section  1927,  prescribes  no  penalty  for  an  attempt  to 
commit  arson,  and  the  offence  defined  is  complete,  and  the  penalty  en- 
forceable, only  when  property  is  actaally  bamed. 

From  the  Decatur  Circuit  Court 
J.  8:  Soobey,  for  appellant. 

Elliott,  C.  J. — This  case  is  here  for  the  second  time — 
Kinningham  v.  State,  119  Ind.  332.  When  it  was  here  be- 
fore, the  appellant's  contention  was,  that  the  indictment  was 
bad,  because  it  did  not  state  the-  facts  constituting  the  crime 
of  an  attempt  to  commit  arson,  and  this  contention  we 
sustained.  The  point  is  made,  on  the  indictment  before  us 
on  this  appeal,  that  the  statute  does  not  prescribe  any  pen- 
alty for  an  attempt  to  commit  arson,  and  we  are  relnctantfj 
driven  to  sustain  the  appellant's  position  on  this  question. 

The  statute  is  confused  and  lame.  R.  8. 1881,  section  1927. 
The  offence,  really  defined,  is  complete,  and  the  penalty  en- 
forceable, only  when  property  is  actually  burned  ;  for,  in  one 
place,  and  that  a  controlling  one,  the  provision  is :  ''  The 
property  so  burned  being  of  the  value*of  twenty  dollars  or 
upwards."  The  effect  of  this  provision  is  to  make  it  essen- 
tial that  property  of  the  value  of  twenty  dollars  should  be 
burned,  for  unless  property  of  that  value  is  actually  burned, 
there  is  no  offence  which  can  be  punished. 

But  there  is  another  clause  which  must  not  be  overlooked, 
and  that  is  the  one  fixing  the  penalty,  which  reads  thus: 
"  And  upon  conviction  thereof,  shall  be  imprisoned  in  the 
State  prison  not  more  than  twenty-one  years  nor  less  than 
one  year,  and  fined  not  exceeding  double  the  value  of  the 
property  destroyed."     It  is  impossible  to  escape  the  conclu- 
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sioD  tiMii  the  penalty  can  not  be  enforced  unless  some  prop- 
erty has  been  aetnally  destroyed,  or  injured,  by  fire. 

There  is  no  elasticity  in  statutes  defining  criminal  ofiences, 
and  their  meaning  can  not  be  enlarged  by  construction,  nor 
can  the  courts  supply  omissions ;  that  can  only  be  done  by 
the  Legislature.  Where  there  is  no  penalty  denounced  for 
a  statutory  crime,  none  can  be  prescribed  by  the  judiciary. 

The  judgment  must  be,  and  is,  reversed. 

PUed  Oct.  15, 1889. 


No.  14,464. 

Bbown,  Guabbian,  V.  Marshall  et  al. 

Dbcedbnts'  Ebvatbb. — CZdtm  Agai/Mt,— Action  6y  Quordian  to  Set  Amde 
ABowanee. — Ihrol  I\irtiUon  €f  Land, — Evidence  (/.—Where,  in  an  action 
by  a  guardian  to  set  aside  a  «laim  against  the  estate,  evidence  is  intro- 
duced bj  the  defendants  relating  to  a  parol  partition  of  land  by  the 
deceased  and  others,  which  land  is  afterwards  sold  by  the  claimant  to 
the  deceased,  the  purchase-price  constituting  the  claim,  it  is  admissible. 

"EvTDKRCE." Admissions  of  Witness  in  Chief. — BduttaL — A  plaintiff  who 
has  used  a  defendant  as  a  witness  in  chief,  can  not  afterwards  intro- 
duce his  admissions  in  rebuttal,  and  there  is  no  abuse  of  judicial  dis^ 
cretion  in  their  rejection. 

From  the  Grant  Circuit  Court. 

A.  E.  Steele  and  /.  A,  Kersey,  for  appellant. 
J.  L.  Ouster,  for  appellees. 

Olds,  J. — This  is  an  action  brought  by  the  appellant, 
Thaddens  Brown,  as  guardian  of  Joshua  A.  Ladd,  minor 
heir  of  Charles  S.  Ladd,  deceased,  against  Charity  Marshall, 
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Eli  B.  Marshall^  and  the  other  appellees,  to  set  aside  th^ 
final  report  of  said  Eli  B.  Marshall  as  administrator  of  the 
estate  of  said  Charles  S.  Ladd,  deceased,  and  the  allowance 
of  a  claim  against  said  estate ;  also,  to  set  aside  the  partitioo 
of  real  estate  formerly  owned  by  Samuel  Ladd,  the  grand- 
father of  said  minor. 

Issue  was  joined  on  the  complaint,  and  a  trial  had  result- 
ing in  a  finding  and  judgment  for  the  appellees. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  taken.  The  overruling  of  the 
motion  for  a  new  trial  is  assigned  as  error. 

The  first  question  presented  by  the  motion  for  a  new  trial, 
and  contended  for  by  counsel  for  the  appellant,  is  that  the 
finding  of  the  court  is  not  supported  by  siifiicient  evidence. 

The  rule  is  so  well  settled  that  this  court  will  not  reverse 
a  case  on  the  weight  of  the  evidence  that  we  need  not  cite 
authority  to  support  it.  We  have  examined  the  record,  and 
find  there  is  evidence  sufficient  to  support  the  finding. 

The  next  question  is,  the  appellant  contends  that  the  coort 
erred  in  overruling  appellant's  motion  to  strike  out  the  tes- 
timony of  certain  witnesses  in  relation  to  a  parol  partition 
of  certain  real  estate  between  the  widow  and  heirs  of  Samuel 
Ladd,  deceased,  which  they  inherited  from  said  Samuel,  the 
said  Charles  S.  Ladd,  deceased,  being  one  of  the  heirs. 

It  is  alleged  in  the  complaint,  and  contended  by  the  ap- 
pellant, that  appellee  Eli  B.  Marshall,  as  administrator  of 
the  estate  of  Charles  S.  Ladd,  and  Joshua  Marshall,  while 
said  Joshua  was  the  duly  appointed  and  acting  guardian  of 
the  plaintifiT's  ward,  colluded  together  and  procured  the  al- 
lowance of  a  pretended  mortgage  debt  to  said  Joshua,  amount- 
ing to  something  over  two  thousand  dollare.  And,  upon  be- 
half of  the  defendants,  it  is  claimed  that  said  claim  was  just, 
due,  and  owing  to  the  said  Joshua,  and  was  properly  allowed 
by  the  court;  that  Samuel  Ladd  died  owning  two  hundred 
meres  of  land  in  Grant  county,  leaving  surviving  him,  as  hm 
only  heirs  at  law>  bis  wido w^  Charily  Harehall,  and  fi)ttr  eliil* 
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dreUf  viz.,  Cicero,  Isabella,  Ruth  C,  and  said  Charles  S.;  that, 
after  bis  death,  the  children  became  the  owners  of  forty  acres 
more  land ;  that  Cicero  difed  in  1873,  and  after  his  death  the 
widow  and  other  children  made  a  parol  partition  of  all  of  said 
land,  a  portion  being  set  apart  to  each,  a  portion  being  setoff 
to  said  Charles  S.,  with  the  agreement  that  he  should  support 
his  mother,  and  that  they  each  took  possession  of  t)ieir  re- 
spective  tracts;  that  afterwards   Buth  and   her   husband, 
William  R.  Marshall,  one  of  the  appellees,  sold  the  portion 
they  were  to  have  by  the  partition  to  Joshua  Marshall,  and 
Joshua  Marshall  sold  a  portion  of  the  land  so  purchased  by 
him  to  said  Charles  S.  Ladd  for  the  sum  of  $1,650,  and  by 
the  direction  of  Joshua,  Ruth  and  her  husband  conveyed 
that  part  of  the  land  set  apart  to  her,  and  purchased  by  Charles 
S.  of  Joshua  Marshall,  direct  to  Charles  S.,  instead  of  con- 
veying the  same  to  Joshua,  and  Charles  S.  executed  a  mort- 
gage on  the  same  to  said  Joshua  Marshall  for  $1,650,  the 
purchase-price,  and   that  said  mortgage  was  unpaid  at  the 
time  of  the  death  of  Charles  S.,  and  was  the  mortgage  debt 
which  Joshua  Marshall  filed  against  the  estate  of  said  Charles 
8.  after  the  said  Eli  B.  Marshall  was  appointed  administrator 
of  hia  estate,  and  was  allowed  by  the  court,  at  the  time  it  was 
allowed  amounting  to  over  $2,000,  and  the  court  permitted 
testimony  to  be  introduced  relating  to  the  parol  partition  of 
the  land.     In  this  there  was  no  error. 

The  only  other  alleged  error  assigned  and  discussed  was 
the  refusal  of  the  court  to  allow  a  witness  to  testify  to  a 
statement  of  Charity  Marshall,  in  which  she  said  that  ^^  there 
was  never  any  division  of  the  Samuel  Ladd  land  except  the 
one  in  which  she  got  twenty-eight  acres  set  off  to  her  on  the 
south  side ;  that  she  was  sure  of  it ;  if  there  had  been  she 
would  certainly  recollect  it." 

Appellant  had  used  said  Charity  as  a  witness  in  chief,  and 
then  appellant  offered  to  make  this  proof  after.  Under  the 
rales  of  practice,  and  the  regular  order  of  conducting  trials,  the 
evidence  had  closed,  and  it  was  after  appellant  had  put  one  of 
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the  witnesses^  by  whom  he  proposed  to  make  this  proof,  on 
the  witness-stand  in  rebuttal,  and  he  had  testified  that  said 
Charity  had  ^^  said  no  such  partition  had  been  made/^  and  said 
Charity  had  been  called  as  a  witness  and  explained  the  state- 
ment. At  this  stage  of  the  case  the  admission  of  such  evi- 
dence was  within  the  discretion  of  the  court,  and  there  wa£ 
no  abuse  of  discretion  in  rejecting  it. 

Counsel  have  gone  into  minute  details  of  the  history  of 
the  case  and  made  an  extended  argument  in  the  cause.  They 
discuss  the  irregularity  and  validity  of  the  mortgage  debt  in 
favor  of  Joshua  Marshall,  allowed  by  Eli  B.  Marshall,  as  ad- 
ministrator of  Charles  S.  Ladd,  and  the  various  transfers  of 
the  land,  but  if  the  debt  was  a  valid  and  just  one,  and  the 
sales  and  transfers  of  the  land  were  made  in  good  faith  and 
for  the  best  interest  of  the  ward,  the  allowance  of  the 
claims  and  transfers  will  not  be  set  aside  for  mere  irregular- 
ities in  the  allowance  of  the  claim,  or  by  reason  of  the  rela- 
tions of  the  parties.  Evidence  was  introduced  tending  to 
prove  the  legality  and  justness  of  the  mortgage  claim  allowed, 
and  the  good  faith  characterizing  the  transaction,  and  the 
court  trying  the  cause  has  passed  upon  the  evidence  and  found 
for  the  appellees,  and  this  court  will  not  disturb  the  finding. 
We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Oct.  15, 1889. 
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No.  14,638. 

Hogshead,   Administrator,  v.  Th£   State,  ex  rel. 

Allen,  Guardian. 

Guardian  and  Wabd. — Mortgage, — Purehaae  of  Mortgaged  Land, — Conver- 
tion, — Action  on  Bond, — Where  a  guardian,  on  his  own  account,  pur- 
(shases  land  upon  which  he  holds  a  mor^ge  to  secure  a  loan  of  his 
ward's  money,  and  agrees,  as  the  purchase-price,  to  pay  the  debt  due  to 
to  the  ward,  such  debt,  as  between  the  vendor  and  the  guardian,  is  paid, 
and  an  action  therefor  will  lie  upon  the  guardian's  bond  as  for  a  con- 
▼ersion. 

Same. — Saii$faeiion  of  Mortgage. — Priority  <^  Liens. — Where  the  guardian, 
in  such  case,  after  taking  a  conveyance  of  the  land,  enters  the  trust 
mortgage  satisfied,  in  order  that  he  may  negotiate  a  new  mortgage  loan 
upon  the  land,  the  ward  is  not  bound  to  institute  a  proceeding  to  estab- 
lish the  priority  of  the  trust  mortgage  as  against  the  new  mortgagee,  but 
may  sue  upon  the  guardian's  bond  for  conversion. 

Nbw  Trial. — Aetiona  on  Contract. — Amount  of  Recovery. — In  actions  upon 
contract,  an  assignment  as  a  cause  for  a  new  trial  that  the  damages  as- 
sessed by  the  jury  are  excessive,  does  not  call  in  question  the  amount 
of  the  verdict. 

From  the  Daviess  Circuit  Court. 

W.  R,  Gardiner  and  8.  H.  Taylor,  for  appellant. 
J,  W.  Ogdony  M.  F.  Burke,  J.  C.  Billheimer  and  J.  Dotoney, 
for  appellee. 

Coffey,  J. — On  the  7th  day  of  August,  1875,  Nelson 
Purcell  was  duly  appointed  guardian  of  the  person  and  prop- 
erty of  Margarejb  E.  Wallace,  a  minor,  and  executed  his  bond 
as  such  in  the  penal  sum  of  twelve  hundred  dollars,  with 
David  Hogshead  as  surety.  David  Hogshead,  the  surety  on 
said  bond,  departed  this  life,  intestate,  on  the  13th  day  of 
June,  1879,  and  his  estate  is  now  in  process  of  settlement  in 
the  Daviess  Circuit  Court.  Nelson  Purcell  was  removed 
from  bis  trust  as  such  guardian  by  the  Daviess  Circuit  Court, 
and  the  appellee  herein,  John  Allen,  was  duly  appointed 
and  qualified  in  his  stead.     The  appellee  filed  the  claim  now 
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in  controversy,  basing  it  upon  the  guardian's  bond,  executed 
by  the  said  Nelson  Purcell  and  David  Hogshead,  and  alleg- 
ing, as  a  breach  of  said  bond,  that  prior  to  the  15th  day  of 
October,  1881,  the  said  ^elson  Purcell,  as  guardian,  con- 
verted to  his  own  exclusive  use  and  benefit  the  moneys  which 
came  into  his  hands  as  such  guardian,  the  sum  of  $750,  and 
has  never  accounted  for  the  same,  or  any  part  thereof,  to  the 
said  Margaret  E.  Wallace,  or  any  other  person. 

A  trial  of  the  cause,  before  a  jury,  resulted  in  a  verdict  for 
the  appellee  in  the  sum  of  $885.54,  upon  which  the  court 
rendered  judgment. 

The  error  assigned  is,  that  the  circuit  court  erred  in  over- 
ruling the  appellant's  motion  for  a  new  trial. 

The  undisputed  facts  in  the  case  are,  thaf,  on  the  9th  day 
of  August,.  1875,  Nelson  Purcell  was  duly  appointed  guard- 
ian of  the  person  and  property  of  Margaret  E.  Wallace,  in 
Daviess  county,  and  executed  a  bond  as  such  in  the  usual 
form,  with  David  Hogshead  as  his  surety ;  on  the  same  day 
he  loaned  to  Hiram  Purcell  $544  of  his  ward's  money,  at  ten 
per  cent,  interest,  and  took  a  moii;gage  on  real  estate  in 
Paviess  county  t4>  secure  the  repayment  of  the  same ;  forty- 
four  dollars  of  the  principal  of  this  loan  was  subsequently 
repaid  to  the  guardian.  Hiram  Purcell  and  his  wife  con- 
veyed the  land  thus  mortgaged  to  Barnetta  Mattingly  on  the 
24th  day  of  February,  1876,  she  assuming  and  agreeing  t4> 
pay  $500  of  the  mortgage  debt.  On  the  22d  day  of  Janu- 
ary, 1879,  Barnetta  Mattingly  conveyed  the  land  to  Nelson 
Purcell,  the  guardian,  the  sole  consideration. for  such  convey- 
ance being  his  agreement  with  her  to  pay  off  the  mortgage 
debt  above  named.  David  Hogshead  departed  this  life  on 
the  13th  day  of  June,  1879,  and  on  the  Ist  of  October,  1881, 
the  guardian  reported  this  fact  to  the  Daviess  Circuit  Court, 
and  filed  a  new  bond  to  the  approval  of  said  court.  Nelson 
Purcell,  the  guardian,  having  negotiated  a  loan  of  money 
from  the  ^tna  Life  Insurance  Company  upon  the  land 
mortgaged  to  him  to  secure  the  debt  due  to  his  ward,  and 
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other  lands,  on  the  10th  day  of  December^  1883^  entered  the 
mortgage  satisfied  of  record.  On  the  7th  day  of  December, 
1885^  Nelson  Purcell  was  removed  from  his  trust  as  guardian 
by  the  Daviess  Circuit  Courts  and  jthe  appellee  appointed  as 
his  successor  in  the  trust.  Upon  these  facts  the  court  in- 
structed the  jury  as  follows  : 

'^  It  is  the  duty  of  the  guardian  to  preserve  the  identity, 
as  well  as  the  existence,  of  the  fund  under  his  conti*ol ;  and 
if  a  guardian  invest  the  money  of  his  ward  in  his  hands  in 
his  own  business,  of  the  business  of  others  in  which  he  has 
an  interest,  it  is  a  conversion  of  money  for  which  he  will  be 
liable  on  his  bond. 

"  2.  The  selling,  bartering,  or  assigning  away  of  the  prop- 
erty of  his  ward,  including  choses  in  action,  by  the  guardian 
for  his  own  use,  is  a  conversion  of  his  ward^s  assets  for 
which  he  is  liable. 

"  5.  If  the  jury  find,  from  a  preponderance  of  the  evi- 
dence, that  Nelson  Purcell  was  duly  appointed  guardian  of 
Margaret  E.  Wallace,  and  executed  his  bond  as  such,  and 
that  the  decedent,  David  Hogshead,  executed  such  bond  as 
surety  for  said  Purcell  in  that  behalf,  which  bond  was  duly 
approved,  and  that  money  or  other  property  of  said  ward 
came  into  the  hands  of  said  Purcell  as  such  guardian  ;  and 
you  farther  find  that  said  Purcell,  as  such  guardian,  loaned 
the  money  of  his  ward  to  Hiram  Purcell  and  took  a  mort- 
gage from  him  on  certain  real  estate  as  security  for  said  loan, 
and  before  the  payment  of  said  mortgage  Nelson  Purcell 
bought  the  land  so  moi*tgaged,  and  took  the  deed  to  himself 
in  his  own  name,  and,  as  a  part  of  the  consideration  for  such 
purchase,  promised  and  agreed  to  pay  said  mortgage,  and 
thai  he  took  possession  of  said  land  and  converted  it  to  his 
own  ase,  and  failed  to  pay  said  mortgage  to  his  ward,  or  any 
other  person  authorized  to  receive  it,  and  that  such  conver- 
sion was  made  when  the  decedent,  David  Hogshead,  was 
surety  on  the  bond,  and  before  a  new  bond  was  executed  by 
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Parcell,  then  and  in  that  case  yon  should  find  for  tlie 
pIaiuti£Fl 

"  6.  If  you  find  for  the  plaintifl^,  and  that  Nelson  Pur- 
cell,  as  guardian,  converted  to  his  own  use  the  funds  of  his 
ward,  as  above  stated,  you  will  assess  the  plaintiff's  damages 
at  the  amount  so  found  to  be  converted,  with  six  per  ceot 
interest  from  the  date  of  the  conversion,  together  with  ten 
per  cent,  damages  thereon.'' 

To  the  giving  of  each  of  these  instructions  the  appellant 
excepted,  and  assigned  the  same  as  reasons  for  a  new  trial. 

By  these  instructions  we  think  the  question  is  fairly  pre- 
sented as  to  whether  the  facts  above  set  out  amount  to  a  con- 
version to  his  own  use  of  the  ward's  money  by  Nelson  Par- 
cell,  the  guardian. 

In  the  case  of  StaUy  ex  reL,  v.  SanderSy  62  Ind.  562, 
it  was  said  by  this  court :  ^'  It  is  the  duty  of  the  guardian 
to  loan,  or  otherwise  invest,  the  money  of  his  ward  in  his 
hands,  in  such  a  way  as  to  keep  it  all  the  time  at  interest,  as 
far  as  practicable,  and  to  use  due  care  in  making  such  loans 
or  investments  ;  he  is  not  permitted  to  use  such  money  for  his 
own  benefit,  or  to  make  any  profit  out  of  it  for  himself.  *  * 
The  rule  in  that  respect  is  veiy  strict.  Guardians,  and  all 
other  trustees  of  the  moneyed  concerns  of  others,  are  answer- 
able for  any  mismanagement  or  unauthorized  dealings  with  the 
trust  moneys  in  their  hands,  and  any  misapplication  of  such 
moneys  is  a  conversion  of  them,  within  the  meaning  of  the 
statute  relating  to  guardians.  *  *  It  is  their  duty  to  preserve 
the  identity  as  well  as  the  existence  of  the  funds  under  their 
control.  If  they  destroy  the  fund,  they  render  themselves 
responsible  for  it  at  once.  If  they  pay  away  the  money  as 
their  own,  the  trust  is  practically  at  an  end.  *  *  The  invest- 
ment of  the  money  in  his  hands,  by  a  guardian,  in  his  own 
business,  or  in  the  business  of  others  in  which  he  has  an  in- 
terest, as  a  mere  business  investment,  is  a  conversion  of  the 
money  for  which  he  is  liable  on  his  bond." 
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See,  also,  Oovey  v.  N^,  63  Ind.  391 ;  Lowry  v.  SUUey  ex 
rd.,  64  Ind.  421. 

In  this  case,  as  we  have  seen,  Barnetta  Mattingly  con- 
veyed the  land  upon  which  the  guardian  held  a  mortgage  to 
secure  a  debt  due  to  the  ward  to  the  guardian,  in  considera- 
tion of  his  promise  to  pay  the  debt  secured  by  the  mortgage. 
As  between  Barnetta  Mattingly  and  the  guardian,  the  debt 
was  satisfied.  She  placed  in  the  hands  of  the  guardian  funds 
with  which  he  agreed  to  satisfy  the  debt  due  to  the  ward. 
To  all  intents  and  purposes,  he  used  the  debt  due  to  his  ward 
to  purchase  land  for  his  own  benefit,  taking  the  title  to  him- 
self. In  such  case  he  is  held  in  equity  to  have  received  the 
funds  for  the  use  of  the  party  for  whose  benefit  the  contract 
was  made,  and  is  a  trustee  holding  such  funds  for  the  use  of 
the  ee^ui  que  trust  Miller  v.  Billingsly,  41  Ind.  489  ;  Beals 
V.  Beak,  20  Ind.  163 ;  Oroes  v.  Tniesdale,  28  Ind.  44 ;  Dur- 
ham V.  Bischofy  47  Ind.  211. 

It  is  true  that,  as  to  the  ward,  Hiram  Purcell  and  Barnetta 
Mattingly  were  not  dischai*ged ;  but  they  were  liable  as 
sureties  only  for  the  guardian. 

The  case  then  is  this :  The  guardian  purchased  the  land 
upon  which  he  held  a  mortgage  to  secure  money  due  to  his 
ward,  agreeing,  as  the  purchase  price,  to  pay  the  debt  due 
to  the  ward.  As  between  him  and  his  vendor  the  purchase 
price  is  paid.  The  debt  due  to  the  ward  represents  that 
price.  So  far  as  the  guardian  is  concerned  the  debt  is  paid. 
The  guardian  owes  the  debt  to  his  ward.  In  what  does  the 
case  differ  from  one  where  the  guardian  had  collected  the 
money  and  had  then  invested  it  in  the  land  ?  In  either 
case  he  is  indebted  to  his  ward  in  the  sum  which  represents 
the  purchase-price  of  the  land.  We  think  it  ought  to  be 
held  that  he  has  converted  the  debt  due  to  his  ward  to  his 
own  use. 

It  is  claimed  that  the  ward  might  still  enforce  the  mort- 
gage against  the  land,  and  have  it  declared  preferred  to  the 
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mortgage  executed  to  the  ^tna  Life  lusurance  Company, 
and  for  that  reason  the  ward  has  lost  nothing. 

Whether  the  mortgage  in  favor  of  the  ward  could  be  en- 
forced as  against  the  insurance  company,  depends  upon 
whether  that  company  had  notice  of  the  facts  in  the  case. 
We  do  not  think  the  ward  should  be  comjielled  to  litigate 
the  question  with  that  company.  As  the  guardian  has 
treated  the  debt  due  his  ward  as  paid,  and  has  entered  the 
mortgage  satisfied,  neither  he  nor  his  surety  should  be  heard 
to  complain  when  required  to  answer  to  the  ward  for  the 
debt  thus  admitted  by  the  guardian  to  have  been  paid. 

It  is  further  claimed  by  the  appellant  that  the  court  erred 
in  its  fifth  instruction,  in  assuming  that  a  person  could  con- 
vert land  to  his  own  use ;  but  it  is  evident  from  the  instruc- 
tions, taken  as  a  whole,  that  the  word ''  converted,'^  as  used  in 
this  instruction,  was  not  used  in  its  technical  sense.  It  was 
used  in  the  sense  of  ^^  appropriate,'^  and  was  doubtless  so  un- 
derstood by  the  jury.  We  are  of  the  opinion  that  the  in- 
structions given  by  the  court  stated  the  law  correctly,  and 
that  the  court  did  not  err  in  giving  them. 

It  is  also  claimed  by  the  appellant  that  the  court  erred  in 
the  admission  of  evidence  on  the  trial  of  the  cause,  but  we 
find  in  the  record  no  objection  or  exception  to  the  admission 
of  evidence. 

It  is  also  contended  that  the  verdict  and  judgment  are  too 
large. 

The  reason  assigned  for  a  new  trial  was,  that  the  damages 
assessed  by  the  jury  were  excessive.  This  being  an  action 
on  contract,  the  assignment  as  a  cause  for  a  new  trial  that 
the  verdict  is  excessive,  does  not  call  in  question  the  amount 
of  such  verdict.  McKtnney  v.  State,  ex  reL,  117  Ind.  26; 
Smith  V.  State,  ex  reL,  117  Ind.  167. 

We  find  uo  error  in  the  record  for  which  the  jadgment 
should  be  reversed. 

Judgment  ai&rmed. 

Filed  Oct  15,  1889. 
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BOBEBTSON   ET  AL.   V,   ROBEBTSON   £T  AL.  {[^   ^^1 

Wnj*— ITidow.— 14/«  JEjrtote.— Irt»^  gg  gj 

AoBowUing  Among  Hdn, — DeaeaU, — A  testator  deyised  all  of  his  real 
and  peraonal  property  to  his  wife  for  life,  with  remainder  over  to  his 
children,  share  and  share  alike.  The  widow  was  given  power,  as  exec- 
utrix, to  sell  any  or  all  of  the  property  to  pay  debts  or  to  make  ad- 
Tancements,  and  it  was  provided  that  whatever  of  the  estate  remained 
in  her  hands  at  her  death  should  be  equally  divided  among  the  testa- 
tor's  children,  taking  advancements  into  consideration.  The  widow 
sold  part  of  the  estate  and  loaned  of  the  proceeds  a  large  sum  to  two  of 
the  sons,  they  agreeing  to  account  to  the  other  children  at  her  death. 
These  sons  also  came  into  possession  of  other  property  belonging  to  the 
estate.  The  widow  died,  never  haying  qualified  as  executrix,  and  no 
letters  of  administration- were  ever  issued  on  the  testator's  estate. 

Htldf  that  as  the  widow  had  a  power  of  disposition  only  for  defined  pur> 
poses  and  as  executrix,  the  part  of  the  estate  which  was  not  applied  to 
such  purposes,  constituted,  aside  from  rents  and  profits  and  interest  and 
income,  a  trust  fund  for  the  benefit  of  all  the  children,  and  an  action 
will  lie  by  the  other  children  against  the  sons  to  enforce  an  accounting. 

Htidj  also,  it  appearing  that  there  are  no  debts,  that  the  account  between 
the  heirs  may  be  adjusted  by  a  court  of  equity  without  the  interven- 
tion of  an  administrator. 

Beki,  also,  that  as,  by  the  terms  of  the  will,  the  children  were  given  the 
same  interest  in  the  testator*s  property  that  they  would  have  taken 
without  the  will,  they  are  considered  as  taking  by  descent 

From  the  Monroe  Circuit  Court. 

J.  W.  Bvskirk,  H.  C.  Dimcnn  and  /.  P.  Baker,  for  ap- 
pellants. '^. 

W.  P.  Rogers  and  J.  E.  Henley ,  for  appellees. 

MiTCHEiiLy  J. — This  suit  has  arisen  out  of  a  controversy 
between  the  heirs  of  Jaraes  D.  Robertson,  who  died  testate 
on  the  8th  day  of  April,  1867,  leaving  his  widow,  Mary  A. 
Robertson,  and  seven  children  surviving. 

The  testator  devised  and  bequeathed  to  his  widow  all  his 
real  and  personal  property,  to  be  held  and  enjoyed  by  her 
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daring  the  period  of  her  natural  life,  with  remainder  o?er 
to  his  children,  share  and  share  alike.  The  widow  was 
appointed  executrix  of  the  will,  with  power,  in  case  it  be- 
came necessary  to  pay  debts,  or  to  make  advancements  to  any 
of  the  children,  to  sell  any  or  all  of  the  real  or  personal  es- 
tate at  private  sale,  or  in  such  manner  and  upon  such  terms 
of  credit  as  she  might  think  proper,  and  to  execute  convey- 
ances to  the  purchasers  in  fee  simple.  The  will  provided 
that  whatever  real  or  personal  estate  remained  in  the  hands 
of  the  widow  at  her  death  should  be  equally  divided,  share 
and  share  alike,  among  the  testator's  children  then  living, 
and  the  descendants  of  such  as  were  then  dead,  taking  into 
consideration  all  advancements  made  by  the  testator  or  by 
his  widow.  The  widow  elected  to  take  under  the  will,  and 
it  is  alleged  that  she  advanced  various  sums  to  the  children 
respectively.  It  also  appears  that  she  sold  a  large  part  of 
the  estate,  and  loaned  of  the  proceeds  sums  amounting  to  five 
thousand  dollars  to  two  of  the  sons,  Charles  T.  and  Walter 
Robertson,  which  they  agreed  should  be  accounted  for  to 
the  other  children  at  her  death,  and  that,  during  the  lifetime 
of  their  mother,  and  since,  the  sons  above  named  came  into 
possession  of  property  and  money  belonging  to  the  estate,  of 
the  value  of  five  thousand  dollars,  in  addition  to  the  amount 
loaned  them,  which  it  is  alleged  they  still  retain.  It  is  al- 
leged that  during  the  lifetime  of  their  mother,  Charles  T.and 
Walter  sold  and  carried  away  from  the  real  estate  devised  by 
the  testator  large  quantities  of  stone  and  timber^  said  to  be 
of  the  value  of  three  thousand  dollars,  the  proceeds  of  which 
they  retain,  and  that  after  the  death  of  their  mother  they 
entered  upon  the  real  estate  remaining  unsold  and  appro- 
priated the  rents  and  profits. 

It  appears  that  the  widow  died  in  1885,  never  having  qaal- 
ified  as  executrix,  and  that  no  letters  of  administration  ever 
issued  upon  the  testator's  estate.  The  debts  had  all  been 
paid.  Three  of  the  children  died  after  the  death  of  the  tes- 
tator and  during  the  lifetime  of  the  widow.     This  action  was 
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brought  by  the  surviving  brothers  and  sisters^  and  the  de- 
scendants of  those  who  have  died,  against  Charles  T.  and 
Walter  Sobertson,  to  compel  them  to  account  for  the  prop- 
erty received  by  them,  which  it  is  alleged  they  hold  in 
trust  for  the  plaintiffs.  The  court  sustained  a  demurrer  to 
the  complaint. 

The  will  vested  in  the  widow  an  estate  for  life  in  her  own 
right,  in  all  the  real  and  personal  estate  of  the  testi^tor,  with 
the  power  as  executrix  to  sell  the  whole  or  any  part  thereof, 
in  either  of  two  contingencies :  1.  She  had  power  to  sell  and 
convey  in  the  event  it  became  necessary  to  do  so  in  order  to 
pay  debts ;  or,  2.  In  case  she  saw  fit,  in  her  discretion,  to 
make  advancements  to  the  testator's  children. 

The  widow  had  no  general  unlimited  power  of  disposition, 
as  devisee  or  legatee.  Whatever  power  was  committed  to 
her  in  that  respect  was  given  her  as  executrix  of  the  will, 
for  defined  purposes,  and  the  case  is  not  therefore  influenced 
by  the  rule  which  obtains  where  a  devise  or  bequest  is  made 
to  one  for  life,  coupled  with  a  general  unlimited  power  of 
disposition. 

Where  the  devisee  of  a  life-estate  has  an  unqualified  right 
to  sell,  with  the  power  of  spending  the  proceeds  at  pleasure 
in  his  lifetime,  or  of  disposing  of  it  by  will,  there  is  obvi- 
ously no  ascertained  part  upon  which  a  trust  can  attach,  and 
the  power  to  sell  is  construed,  in  the  absence  of  a  bequest 
over,  as  indicating  an  intention  on  the  part  of  the  testator  to 
create  an  absolute  estate  in  fee.  Tower  v.  Hartford,  115  Ind. 
186;  VanGorder  v.  &mith,  99  Ind.  404.  Even  though  there 
be  a  devise  over,  an  absolute  power  of  disposition  may  create 
an  absolute  estate  in  the  first  taker,  if  the  power  of  dispo- 
sition is  plainly  inconsistent  with  the  purpose  to  create  an 
estate  for  life.  The  power  of  disposition  in  the  present  case 
having  been  •  conferred  upon  the  widow  in  her  character  as 
executrix,  and  in  order  to  enable  her  to  accomplish  certain 
purposes,  having  no  relation  to  her  own  benefit,  her  estate 
was  not  enlarged  by  the  power  so  as  to  make  it  absolute.  By 
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the  terms  of  the  will  the  widow  was  entitled  to  the  rents  and 
profits  of  the  real  estate,  and  to  the  use,  interest^  and  income 
from  the  personal  estate  during  her  natural  life.  These  were 
at  her  disposal  absolutely  during  her  lifetime,  and  what  re- 
mained in  her  hands,  if  derived  from  the  sources  above,  at 
her  death  became  part  of  her  estate,  to  be  disposed  of  accord- 
ing to  law. 

If  she  sold  any  property  derived  from  the  estate,  the  pro- 
ceeds remaining,  after  paying  the  debts  of  the  testator,  and 
making  advancements  to  his  children,  constituted  a  trust  itind 
for  the  benefit  of  the  latter.  Anderson  v.  Orist,  113  Ind.  65, 
and  cases  cited ;  Beshore  v.  LytlCy  114  Ind.  3- 

The  children  of  the  testator  took  by  inheritance  or  descent 
from  their  father,  because  by  the  terms  of  the  will  they  were 
given  precisely  the  same  interest  and  estate  in  his  real  and 
personal  property  as  they  would  have  taken  if  the  particukir 
devise  or  bequest  to  them  had  been  entirely  omitted  from 
the  will. 

The  rule  is  that  if  without  the  devise  or  bequest  the  heir 
would  take  exactly  the  same  estate  or  interest  which  the  will 
purports  to  give  him,  he  is  to  be  considered  as  having  taken 
by  descent,  and  not  by  purchase  or  under  the  will.  StUweU 
V.  Knapper,  69  Ind.  558. 

A  mere  alteration  as  to  the  time  of  the  heir  coming  to 
the  estate  does  not  create  such  a  difference  in  point  of  estate 
as  to  prevent  him  from  taking  by  descent.  Scott  v.  fibott, 
1  Eden,  458;  Davidson  v.  Koehler,  76  Ind.  398. 

Whatever  interest  or  estate  the  widow  took  in  the  re- 
mainder over,  she  took  in  trust  for  certain  purposes,  and 
whatever  remained  at  her  death,  aside  from  what  aocnied 
from  rents  and  profits,  or  interest  and  income,  and  what  sbe 
may  have  inherited  from  the  children  whp  died  during  her 
widowhood,  constituted  a  ti'ust  fund,  which  the  law  cast  upon 
all  the  testator's  heirs,  share  and  share  alike.  It  follows  that 
80  far  as  the  defendants  were  in  possession  of  the  traate»- 
tate,  or  were  indebted  to  the  fund,  they  were  subject  to  be 
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called  to  account  by  the  other  heirs.  The  complaint  shows 
that  they  had  borrowed  from  their  mother  five  thousand  dol- 
lars, the  proceeds  of  sales  made  of  property  held  in  trust  by 
her,  which  they  agreed  to  account  for  to  the  other  heirs  at 
her  death,  and  that  other  funds  belonging  to  the  trust  had 
come  to  their  possession,  which  they  retain.  It  appears  that 
there  are  no  debts,  and  that  the  entire  account  between  the 
heirs  may  be  adjusted  upon  equitable  terms  by  a  court  of 
equity.  It  is  settled  that  where  there  are  no  debts,  and  noth- 
ing besides  to  be  done,  the  account  may  be  adjusted  between 
the  heirs  without  the  expense  of  an  administrator.  Salter  v. 
Salter f  98  Ind.  522,  and  cases  cited  ;  Gale  v.  Corey j  112  Ind. 
39,  and  cases  cited. 

The  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action  for  an  accounting  in  relation  to  the  matters  per- 
taining to  the  trust,  and  it  was  error  to  sustain  the  demurrer 
to  the  complaint. 

The  judgment  is  reversed,  with  costs. 

Filed  Oct.a5, 1889. 


No.  13,777. 

The  State,  ex  bel.  Long,  Pbosecuting  Attobney,  v. 
The  Bbownstown  and  Riveb  Valley  Qeavel  Road 
Company. 

CoBPORATiON. — Qravd  Road, — Forfeiture  ofCTbrfer.— Where  a  gravel  road 
company  undertakes  hj  its  articles  of  association  to  construct  a  road 
nine  miles  in  length  and  huilds  but  six,  by  the  provisions  of  section 
3641,  B.  8. 1881,  it  forfeits  its  right  only  to  the  unconstructed  part,  and 
retains  all  the  rights  and  priyiieges  conferred  by  the  statute  as  to  the 
remaining  part. 

Vol.  120.— 22 


338  SUPREME  COURT  OF  INDIANA, 

State,  ex  reL  Long,  Pros.  Att'y,  v.  Brownstown  and  Biyer  Valley  G.  B.  Co. 


Same.  -  Failure  of  Directors  to  FUe  BeporL — The  failure  of  the  directors  to 
file  a  report  with  the  Secretary  of  State  does  not  work  a  forfeiture  of  the 
charter. 

From  the  Jackson  Circuit  Court. 

D.  H.  Long,  Prosecuting  Attorney,  and  D.  A.  Kochenour, 
for  the  State. 

/.  F.  Applewhite  and Applewhite,  for  appellee. 

Elliott,  C.  J. — This  action  is  prosecuted  by  the  State  on 
the  relation  of  Daniel  H.  Long,  prosecuting  attorney,  and 
the  object  is  to  secure  the  forfeiture  of  the  charter  of  the  ap- 
pellee. It  is  charged  in  the  information  that  articles  of  as- 
sociation were  filed  rn  the  proper  recorder's  office  in  March^ 
1875;  that  possession  was  taken  of  a  public  highway  lead- 
ing from  Brownstown  for  a  distance  of  nine  miles,  and  that 
the  appellee  assumed  and  undertook  in  its  articles  of  asso- 
ciation to  construct  a  gravel  road  for  that  distance.  It  is 
averred  that  the  company  has  completed  only  six  miles  of 
the  road,  and,  instead  of  constructing  nine  continuous  miles 
of  road  it  has  constructed  onlv  six  miles  of  road,  and  has 
not  reached  any  one  of  the  four  places  beyond  Brownstown 
mentioned  in  the  articles  of  association.  It  is  also  charged 
that  the  directors  have  failed  to  file  any  report  with  the  sec- 
retary of  state. 

The  statute  provides  that  "  Every  such  company  or  asso- 
ciation shall  cease  to  be  a  body  corporate  if,  within  two  years 
from  the  time  of  filing  a  copy  of  its  articles  of  association 
with  the  county  recorder,  it  shall  not  have  commenced  the 
construction  of  its  road,  and  expended  at  least  ten  per  cent* 
of  its  capital  stock,  and  if,  within  four  years  from  such  time, 
such  road  shall  not  be  completed :  Provided,  howevei',  That 
if  it  should  so  happen  that  such  company  should  fail  to  com- 
plete the  whole  of  its  road  within  four  years,  then,  in  that 
case,  all  the  rights,  privileges,  and  franchises  conferred  by 
this  act  upon  such  company  shall  be  applicable  to  and  be  the 
charter  of  such  company  for  so  much  of  its  road  as  may  be 
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completed  within  four  years,  as  fully  and  effectually  as  if  the 
whole  line  were  completed  :  Provided^  That  within  six  months 
afler  such  road  shall  have  been  completed,  the  directors  shall 
report  such  fact,  together  with  the  costs  of  construction,  to 
the  secretary  of  state/'     R.  S.  1881,  section  3641. 

It  is  quite  clear  that  the  failure  to  construct  the  entire  line 
does  not  forfeit  the  right  to  the  part  actually  constructed,  for 
the  statute  expressly  provides  that  the  rights  and  privileges 
conferred  shall  be  restricted  to  the  part  actually  completed. 
If  there  were  doubt  as  to  the  construction  of  the  statute  it 
must  be  so  resolved  as  to  avert  a  forfeiture  if  it  can  be  rea- 
sonably done,  for  statutes  are  liberally  construed  to  prevent 
forfeitures  in  such  cases  as  this.  Moore  v.  StaUy  ex  reLy  71 
Ind.  478;  Sellers  v.  Beaver,  97  Ind.  Ill  ;  Board,  etc.,  v. 
Center  Tp.,  105  Ind.  422. 

The  subsequent  legislation  does  not  change  the  rule  pre- 
scribed in  the  statutory  provisidn  we  have  quoted,  for  it 
simply  grants  further  time  for  the  construction  of  gravel 
roads.  The  effect  of  the  provisions  contained  in  section  3667, 
and  in  the  act  of  December  20th,  1865,  is  simply  to  preserve 
the  rights  of  the  corporations  who  complete  their  roads  within 
the  time  designated  to  the  entire  line  described  in  the  articles 
of  association,  and  these  provisions  in  no  wise  impair  the 
right  to  the  part  of  the  road  actually  completed  under  the 
provisions  of  the  statute  we  have  quoted. 

Pursuing  the  line  marked  out  by  the  previous  decisions  of 
this  court,  we  think  it  must  be  held  that  the  failure  of  the 
directors  to  file  a  report  with  the  secretary  of  state  did  not 
work  a  forfeiture  of  the  appellee's  corporate  existence. 
Moore  v.  StaiCy  ex  rely  supra  ;  State,  ex  reLy  v.  St.  Paul,  etc., 
T.  P.  Go.,  92  Ind.  42 ;  State,  ex  rd.,  v.  Orawfordsville,  etc., 
T.  P.  Co.,  102  Ind.  283. 

Judgment  affirmed. 

FUedOctl6,1889. 
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190    840 
ISO    556 
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fi2o~3io  Kbllby  et  al  v.  Adams  et  al. 

150    342 

i^LJ^^i      Pleadiko. — CompktirU. — Joint  Action. —  What  Mual  be  SkowtL — In  a  joint  ac- 
m^l  ^'o^  ^<^^  ^^  section  2442,  B.  8. 1881,  relating  to  the  liability  of  hein 

1^  84^  A  complaint  which  fails  to  show  a  cause  of  action  in  favor .  of  all  the 

^^  286)  plaintiffs  is  bad. 

Abbitbation. — Agreement  to  ArbiiroUe. — Not  Enteitd  of  Record, — Nunc  I^ 
Tunc  Entry. — An  agreement  to  submit  all  matters  in  issue  to  arbitration, 
made  in  the  presence  of  the  court,  but  not  entered  of  record,  is  not  a 
perfected  agreement,  for  the  court  can  speak  only  by  its  record,  and  a 
nunc  pro  tune  entry  can  not  be  resorted  to,  to  correct  it. 
Same. — Parol  Agreement. — At  common  law,  an  agreement  to  arbitrate,  and 
the  award  thereon,  in  parol  was  valid,  and  notwithstanding  the  statutory 
provision  in  regard  to  arbitrations,  the  rules  of  the  common  law  are  still 
in  force. 
Same. — Quardian  and  Ward. — A  guardian  at  common  law  could  agree  to 
an  arbitration  for  his  ward. 

From  the  Knox  Circait  Court. 

E.  Callqhan,  J.  T.  Beasley,  A.  B.  WilliaTna,  W.  A.  (Mop 
and  O.  W,  Shaw^  for  appellants. 

/.  C.  Chaney  and  O.  G.  Riley^  for  appellees. 

Berkshire,  J. — This  was  an  action  instituted  in  the  Sul- 
livan Circuit  Court  by  the  appellants  against  the  appellees, 
to  compel  them  to  account  for  moneys  claimed  to  be  due  the 
appellants  from  their  deceased  grandfather,  who  had  been 
their  guardian. 

The  action  rests  on  section  2442,  R.  S.  1881.  There  was 
a  trial  and  judgment  for  the  appellees  in  the  court  below. 

The  errors  assigned  are  as  follows  :  (1)  The  court  erred 
in  overruling  the  motion  to  strike  out  the  second  paragraph 
of  the  supplemental  answer.  (2)  The  court  erred  in  over- 
ruling the  demurrer  to  the  amended  first  paragraph  of  sup- 
plemental answer.  (3)  The  court  erred  in  overruling  the 
demurrer  to  the  second  paragraph  of  supplemental  answer. 
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(4)  The  court  erred  in  overruling  the  demurrer  to  the 
amended  first  and  to  the  second  paragaph  of  the  supplemental 
answer. 

The  appellees  assigned  one  cross  error,  to  wit :  The  court 
erred  in  overruling  the  demurrer  to  the  complaint. 

The  answers  to  which  the  errors  assigned  by  the  appel- 
lants refer,  are  misnamed  in  the  record ;  they  are  not  supple- 
mental to  the  original  answers,  but  independent  and  addi- 
tional, and  should  have  been  styled  additional  paragraphs 
of  answer. 

It  is  alleged,  in  substance,  in  the  first  paragraph,  as 
amended,  that  on  the  —  day  of  January,  1887,  while  said 
cause  was  pending,  by  agreement  the  court  referred  said 
cause  to  Wm.  H.  DeWolf,  Esq.,  an  attorney  of  said  court, 
with  authority  to  hear  the  evidence  the  parties  might  intro- 
duce and  make  a  finding  of  facts,  together  with  his  conclu- 
sions of  law,  upon  the  issues  joined  and  report  the  same  to 
the  court,  and  that  such  finding  should  be  entered  of  record 
by  the  court  in  all  respects  the  same  as  though  the  said  cause 
had  been  tried  by  the  judge  of  said  court  in  open  court ; 
that  subsequently,  and  on  the  —  day  of  January,  1887,  the 
parties  appeared  before  the  said  DeWolf  by  attorneys,  and 
pursuant  to  said  agreement  a  trial  was  had  of  said  cause,  con- 
ducted in  all  respects  as  equity  causes  are  tried,  in  the  Knox 
Circuit  Court,  and  the  merits  of  said  cause  fully  heard  ; 
that  by  the  terms  of  the  said  agreement  the  finding  of  the 
said  DeWolf  was  to  be  made  in  parol  and  then  entered  of 
record,  and  that  he  made  a  parol  finding  upon  the  issues  in 
the  presence  of  the  attorneys  engaged  in  said  cause,  and  in 
.  open  court  in  the  presence  of  the  judge  of  said  court,  but 
'  by  inadvertence  the  same  was  not  by  the  judge  entered  upon 
the  docket  at  the  time  nor  since ;  that  the  attorneys  for  the 
appellants  object  and  refuse  to  allow  the  entry  of  the  find- 
ing and  the  judgment  to  be  made  by  said  judge  as  agreed 
upon.  Then  follows  a  prayer  that  the  appellants  be  not 
allowed  to  prosecute  their  suit,  and  that  said  finding  and  a 
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judgment  be  entered  as  of  the  —  day  of  January^  1889,  for 
the  defendants. 

The  substance  of  the  second  paragraph  is  as  follows  :  That 
heretofore,  to  wit,  at  the  January  term,  1887,  of  said  court, 
the  parties  mutually  agreed  to  submit  all  of  said  issues  in 
said  cause  to  arbitration,  the  same  tb  be  heard  and  tried  be- 
fore Wm.  H.  DeWolf,  Esq., an  attorney  of  said  court;  that 
pursuant  to  said  agreement  the  same  were  heard  and  tried 
before  said  DeWolf;  that  all  the  evidence  was  heard  by  him, 
as  arbitrator,  in  said  cause,  and  he  found  the  issues  in  said 
cause  in  favor  of  the  appellees  and  against  the  appellants. 
Wherefore  the  appellants  should  not  recover,  etc. 

The  complaint  is  evidently  bad,  for  the  reason  that  it  fails 
to  aver  that  Mason  Callahan  was,  within  six  months  preced- 
ing the  final  settlement  of  the  estate  of  William  G.  Adams, 
the  testator,  either  an  insane  person,  an  infant,  or  had  been 
without  the  State  of  Indiana. 

We  are  inclined  to  the  opinion  that  the  complaint  is  suffi- 
cient in  this  regard  as  to  the  appellant  guardian. 

It  is  alleged,  as  preliminary  to  the  statement  of  facts  re- 
lating to  the  indebtedness,  that  the  wards  are  the  minor 
heirs,  etc.  But  the  action  is  brought  by  the  appellants 
jointly,  and,  under  the  many  decisions  of  this  court,  the 
complaint  is  bad,  because  it  fails  to  show  a  cause  of  action 
in  favor  of  all  of  the  appellants.  Nave  v.  Hadley,  74  Ind. 
165 ;  Schee  v.  Wiaemany  79  Ind.  389  ;  jEt7ia  Ins.  Co.  v.  Kit- 
ties,  81  Ind.  96;  Brumjield  v.  Drook,  101  Ind.  190. 

It  was  necessary  to  a  good  complaint  that  the  facts  alleged 
bring  the  case  clearly  within  the  provisions  of  section  2442 
as  to  all  of  the  parties.  Rinard  v.  West,  48  Ind.  159  ;  Cin- 
cinnati, etc.,  R.  R.  Co.  v.  Heaston,4S  Ind.  172;  Leonard  v. 
Blair,  59  Ind.  510;  Stevens  v.  Tucker,  73  Ind.  73 ;  Gould  v. 
Steyer,  75  Ind.  50  ;  McCurdy  v.  Bowes,  88  Ind.  583 ;  Rinard 
V.  West,  92  Ind.  359. 

The  complaint  was  only  technically  bad  as  to  the  guardian, 
and  the  infirmity  that  existed  as  to  the  other  appellant  was 
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one  which  could  have  been  overcome  by  amendment,  there- 
fore we  feel  that  we  should  consider  the  answers,  notwith- 
standing the  rule  that  a  bad  answer  is  good  enough  for  a 
bad  complaint. 

The  first  paragraph  of  the  answer  is  bad  for  several  rea- 
sons. 

It  is  alleged  that  the  agreement  was  made  in  the  presence 
of  the  court,  and  was  to  be  entered  of  record.  The  court 
can  only  speak  by  its  record,  and  until  the  agreement  as  al- 
leged was  entered  of  record  it  was  not  a  perfected  agreement. 
Dennis  v.  Heath,  11  Smed.  &  M.  206  (49  Am.  Dec.  51). 

The  court  could  take  no  notice  of  the  agreement  alleged 
until  the  parties  called  its  attention  thereto  for  its  action,  and 
it  is  not  alleged  that  this  was  ever  done.  Nunc  pro  tunc  en- 
tries relate  to  omitted  proceedings  of  the  court.  Such  pro- 
ceedings not  having  been  entered  of  record  at  the  proper 
time  are  made  now  for  then.  But  the  purpose  of  the  answer 
is  not  to  obtain  the  benefit  of  an  amended  record  as  to  past 
proceedings  of  the  court,  but  by  proof  of  extraneous  facts  to 
establish  a  record  of  proceedings  which  the  appellees  claim 
ought  to  have  occurred,  but  never  did  occur.  Raymond  v. 
Smitf^,  1  Metcalfe,65  (71  Am.  Dec.  458), is  very  much  in  point. 
Gibson  v.  Chouteau,  45  Mo.  171  (100  Am.  Dec.  366). 

The  learned  judge  delivering  the  opinion  in  the  former  case 
says  :  "  It  is  true,  as  argued  by  the  appellants,  the  record  may 
be  amended  in  certain  cases;  but  there  must  invariably  be 
something  to  amend  by.  The  effort  in  this  case  is  not,  how- 
ever, to  amend  the  record,  but  actually  to  establish  a  record 
-which  has  no  existence,  by  proof  of  extraneous  facts." 

The  court  could  not  amend  its  record  because  there  was 
nothing  to  amend  by.  Williams  v.  Henderson,  90  Ind.  577 ; 
Chissom  V.  Barbour,  100  Ind.  1  ;  Johnson  v.  Moore,  112  Ind. 
91  ;  Makepeace  v.  Lukens,  27  Ind.  435  ;  Schoonover  y.  Reed, 
«5  Ind.  313. 

We  are  inclined  to  the  opinion  that  the  second  paragraph 
was  a  good  answer.     Notwithstanding  our  statutory  provis- 
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ions  in  relation  to  arbitrations^  the  rules  of  the  common  law 
relating  thereto  are  still  in  force.  At  common  law  there 
might  be  one  or  more  arbitrators^  and  the  agreement  thereto 
and  the  award  rest  wholly  in  parol.  Dilks  v.  Hammond,  86 
Ind.  563 ;  Webb  v.  Zeller,  70  Ind.  408  ;  Miller  v.  Goodwint, 
29  Ind.  46 ;    Sanford  v.  Wood,  49  Ind.  165. 

The  award  when  made  could  be  pleaded  in  bar  of  an  ac- 
tion upon  the  original  claim.  WaUera  v.  HiUchins,  29  Ind. 
136 ;  Indiana  Ins.  Co.  v.  Brehm,  88  Ind.  578. 

There  has  been  some  controversy  as  to  whether  an  agree- 
ment to  submit  to  arbitration  when  a  suit  is  pending  had  the 
effect  to  discontinue  the  action^  but  the  weight  of  authority 
and  of  reason  seem  to  be  that  it  does  not.  NeMeion  v.  Grid- 
ley ,  21  Conn.  531 ;  Lary  v.  Goodnow,  48  N.  H.  170;  Pau- 
lison  V.  Halsey,  38  N.  J.  L.  488. 

There  is  no  doubt^  we  think,  but  what  at  common  law  a 
guardian  could  agree  to  an  arbitration.  Hutchins  v.  John- 
son, 12  Conn.  376  (30  Am.  Dec.  622^  and  note);  iStr&ngv. 
Beroujoin,  18  Ala.  168;  Weston  v.  Stuart,  11  Maine^  329; 
Sm^iih  V.  Kirhpatrich,  58  Ind.  254;  Morse  Arb.  25;  Cald- 
well Arb.  24. 

We  think  the  judgment  should  be  reversed,  at  the^costa 
of  the  appellants,  as  the  first  error  committed  by  the  court 
was  in  overruling  the  demurrer  to  -lihe  complaint.  McOde 
V.  Loehr,  79  Ind.  430. 

Judgment  reversed,  at  the  costs  of  the  appellants,  back  to 
the  filing  of  the  demurrer  to  the  complaint,  and  the  court 
below  is  instructed  to  sustain  the  demurrer  to  the  complaint^ 
and  to  grant  appellants  leave  to  amend. 

FUed  Oct  16, 1889. 
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No.  13,687. 

Peck  v.  Sims. 

BsAL  Estate. — Deteription. — Judicial  Notice. — Judicial  notice  is  taken 
that  land  in  this  State  described  as  "  the  east  half  of  the  southeast 
quarter  of  section  22,  township  23  north,  range  10  east,"  is  not  a  frac- 
tional eighty-acre  tract  of  land. 

8am£. — Indefinite  DeKiiption. —  Void  Sale. — A  sale  of  real  estate  by  the 
following  description,  viz.,  ''the  fractional  east  half  of  the  southeast 
quarter  of  section  22,  township  23,  range  10  east,  containing  sixty-one 
acres  more  or  less,  in  Blackford  county,  Indiana,"  is  void,  the  descrip- 
tion being  too  indefinite  to  furnish  the  means  of  identifying  the  land. 

Same. — Deed  to  Land  Adversely  Held. — Action  to  Becover. — Statute  Conttrued, 
— Section  1073,  B.  S.  1881,  providing  that  any  person  having  a  right  to 
recover  possession  of  or  quiet  title  to  real  estate  in  the  name  of  an- 
other, shall  have  a  right  to  sue  in  his  own  name,  gives  validity  to  deeds 
which  prior  to  its  passage  were  void  as  against  a  third  person  in  pos- 
session. 

Same.— i^eal  Arty  in  Jn/^rese.— Under  sections  1073  and  251,  R  S.  1881, 
construed  together,  one  who  has  conveyed  land  adversely  occupied  by 
another  can  not  maintain  an  action  in  his  own  name  to  recover  pos- 
session for  the  benefit  of  his  grantee,  but  such  action  must  be  brought  in 
the  name  of  such  grantee,  who  is  the  real  party  in  interest. 

From  the  Blackford  Circuit  Court. 

W.  A.  Bonham  and  C  E.  Shipley,  for  appellant. 
W.  H.  Carroll  and  E.  Pierce,  for  appellee. 

Coffey,  J. — This  action  was  commenced  in  the  Black- 
ford Circuit  Court  to  set  aside  a  decree  entered  in  an  at- 
tachment proceeding  and  to  quiet  title  to  the  land  described 
in  the  complaint.  The  complaint,  omitting  the  formal  parts, 
is  substantially  as  follows : 

"  James  E.  Sims,  for  the  use  of  Peter  Drayer,  complains 
of  Elias  D.  Peck  and  says  that  the  plaintiff  is  the  owner  of 
the  following  described  real  estate  in  Blackford  county,  In- 
diana, to  wit :  The  east  half  of  the  southeast  quarter  of  sec- 
tion 22,  township  23  north,  of  range  10  east,  except  twenty 
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acres  off  of  the  north  end  thereof^  and  also  except  one  acre 
off  of  the  southeast  corner  thereof;  that  defendant  claims  to 
be  the  owner  of  said  land,  as  follows:  That  on  the  12th 
day  of  February,  1877,  one  Gilbert  Wilson  procured  to  be 
issued  a  writ  of  attachment  against  the  property  of  James 
M.  Sims,  a  non-resident  of  the  State  of  Indiana ;  that  the 
fiheriff  of  said  county  made  return  of  said  writ  as  follows: 
*Come  to  hand  February  12th  at  4  o'clock  P.  M.  Served 
the  same  by  taking  with  myself  Jesse  H.  Dowell,  a  credit- 
able householder  of  the  county  of  Blackford,  and  did  then 
and  there*  attach  the  following  described  real  estate,  to  wit: 
The  fractional  east  half  of  the  southeast  quarter  of  section 
22,  township  23,  range  10  east,  containing  (61)  sixty-one 
acres  more  or  less,  situate  in  Blackford  county,  Indiana, 
which  real  estate  is  appraised  at  twenty  dollars  per  acre. 
(Signed)  **  *  Jesbe  H.  Dowell. 

"  ^  Charles  A.  Rhine,  Sheriff.' 

"  That  afterwards,  at  the  May  term,  1877,  such  proceed- 
ings were  had  that  the  court  rendered  judgment  in  favor  of 
said  Gilbert  Wilson  and  one  Alexander  Sims,  who  had  be- 
come a  party  under  said  attachment  proceeding,  for  the 
amount  of  their  claims,  and  made  an  order  for  the  sale  of 
said  real  estate  as  described  in  said  levy;  that  said  judgment 
was  made  without  other  notice  to  the  said  Sims  than  a  news- 
paper publication,  which  publication  was  made  upon  an  affi- 
davit as  follows,  to  wit : 
"  Gilbert  Wilson  v.  James  M.  Sims.     AttcLchment. 

''  Blackford  Circuit  Court,  March  Term,  1877. 

"  On  this  7th  day  of  March,  1877,  comes  into  open  court 
John  Brownlee,  of  lawful  age  and  a  disinterested  person, 
who  on  oath  states  that  James  M.  Sims,  one  of  the  defend- 
ants in  the  above  cause,  is  not  a  resident  of  the  State  of  In- 
diana ;  that  said  cause  is  an  attachment  which  has  been  levied 
on  real  estate,  and  further  saith  not.  J.  Brownlee. 

"  Subscribed  and  sworn  to,  this  March  7,  18.77. 

"  James  B.  Weib,  Clerk." 
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That  said  James  M.  Sims  had  no  other  notice  of  said  action  ; 
that  the  clerk  of  said  court  afterwards  issued  a  special  exe- 
cution to  the  sheriflF  of  said  county,  describing  the  real  es- 
tate as  in  the  order  of  the  court  and  in  the  levy  aforesaid, 
and  afterwards  the  sheriff  sold,  or  made  a  pretended  sale,  of 
the  same  to  one  Samuel  Peck,  without  giving  any  newspaper 
notice  of  said  sale,  and  at  the  expiration  of  one  year  executed 
to  said  Samuel  Peck  a  deed  describing  no  land  except  as  in 
said  levy,  order  of  sale,  and  execution  ;  that  there  is  no  such 
real  estate  as  thus  described ;  that  afterwards  said  Peck  made  a 
pretended  purchase  of  said  land,  at  private  sale,  for  delin- 
quent taxes,  and  within  two  years  the  auditor  of  said  county 
executed  to  said  Samuel  P^ck  a  tax  deed,  describing  said  real 
estate  as  a  fraction  of  east  half  of  said  southwest  quarter ; 
that  the  defendant  is  in  possession,  and  claims  to  be  the 
owner  of  the  land  described  first  herein  by  conveyance  from 
Samuel  D.  Peck  under  said  conveyance  above  set  forth  ;  that 
at  the  time  of  said  attachment  the  said  James  M.  Sims  was 
.the  owner  of  the  land  first  above  described,  who,  however, 
with  his  wife,  at  the  rendition  of  said  judgment,  has  since 
conveyed  the  same  to  the  said  Peter  Drayer;  the  plaintiff 
asks  an  accounting,  and  offers  to  pay  to  defendant  whatever 
may  be  due  him  on  account  of  taxes,  or  any  other  just  claim, 
and  asks  that  his  title  be  forever  quieted  and  confirmed  ;  that 
he  recover  possession  thereof;  that  judgment  and  sheriff's 
sale  be  set  aside,  and  for  all  other  general  and  proper  relief." 
During  the  pendency  of  the  action  the  defendant,  Elias 
D.  Peck,  died,  and  the  appellant,  who  is  his  only  heir,  was 
brought  into  court  by  a  supplemental  complaint.  The  ap- 
pellant being  a  minor,  the  court,  upon  proof  of  that  fact, 
appointed  William  A.  Bonham  as  his  guardian  ad  litem. 
Said  guardian  filed  a  demurrer  to  the  above  complaint  for 
the  reasons :  1st.  That  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  2d.  That  there  is 
a  defect  of  parties  plaintiff  in  this,  to  wit,  that  the  facts 
stated  in  the  complaint  do  not, show  that  James  M.  Sims  has 
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any  interest  in  the  real  estate  in  controversy^  and  is  neither 
a  proper  nor  necessary  party  plaintiff  herein. 

The  court  overruled  this  demurrer  and  the  appellant  ex- 
cepted. The  appellant  then  answered  the  complaint  by  a 
general  denial^  and  also  filed  a  counter-claim  in  which  he 
set  up  the  several  liens  upop  the  land  in  controversy,  paid 
by  the  claimants  under  the  sheriff's  sale  set  up  in  the  com- 
plaint^ and  prayed  that  the  amount  of  such  liens  might  be 
ascertained,  and  that  the  appellant  might  be  subrogated  to 
the  rights  of  the  original  lien-holders. 

The  cause  was  tried  by  the  court,  who  found  for  the  ap- 
pellee upon  his  complaint,  ascertained  the  amount  of  the 
liens  paid  by  those  claiming  title 'under  the  attachment  pro- 
ceeding, entered  a  decree  quieting  the  title  of  the  appellee, 
and  decreed  that  the  appellee  should  pay  to  the  appellant  the 
liens  paid,  within  a  given  time,  and  that  in  default  thereof 
the  land  should  be  sold  for  the  payment  of  the  same.  The 
errors  assigned  in  this  court  are : 

First.  That  the  court  below  erred  in  overruling  the  de-. 
murrer  to  the  complaint. 

Second.  That  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

Third.  That  the  court  had  no  jurisdiction  of  the  action, 
or  of  the  defendant. 

Fourth.  That  the  special  judge  trying  the  cause  had  no 
jurisdiction  of  the  cause,  or  of  the  defendant. 

We  know  judicially  that  the  east  half  of  the  southeast 
quarter  of  section  twenty-tjvo  (22),  in  township  twenty-three 
(23)  north,  of  range  ten  (10)  east,  is  not  a  fractional  eighty- 
acre  tract  of  land.  The  courts  take  judicial  notice  of  the 
geography  and  topography  of  the  State  and  of  the  United 
States  surveys.  Hays  v.  State^  8  Ind.  425 ;  Glenn  v.  Porter^ 
49  Ind.  500 ;  Bannister  v.  Grassy  Fork,  etc.,  Ass\  52  Ind. 
178  ;  Murphy  v.  Hendricks^  67  Ind.  593 ;  Carr  v.  MeCamp- 
bell,  61  Ind.  97. 

The  description  contained  in  the  return  of  the  sheriff  to 
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the  writ  of  attachment,  as  we  have  seen,  is  as  follows  :  "  The 
fractional  east  half  of  the  southeast  quarter  of  section  22, 
township  23,  range  10  east,  containing  sixty-one  (61)  acres 
more  or  less ; "  and  the  question  for  our  consideration  is,  is 
this  a  sufficient  description  ? 

It  is  not  the  office  of  a  description  to  identify  the  land 
conveyed,  but  to  furnish  the  means  of  identification.  Scheible 
V.  Slagle,  89  Ind.  323 ;  Burrow  v.  Terre  Haute,  etc,  R.  R. 
Co.,  107  Ind.  432.  In  the  case  of  Howell  v.  Zerbee,  26  Ind. 
214,  it  was  held  that' a  description  as  follows  was  not  a  good 
description  :  '^  Situated  in  the  county  of  Starke,  and  State 
of  Indiana,  a  part  of  lot  3,  section  36,  in  township  33,  range 
4  west,  containing  five  acres." 

• 

In  the  case  of  Poiier  v.  Byrne,  10  Ind,  146,  it  was  held  that 
a  description  as  "  One-half  of  lot  60,  in  the  town  of  Evans- 
ville'^  (not  showing  which  half),  was  bad. 

In  Jolly  V.  Gheringy 40  Ind.  139, a  description  as  follows: 
"  In  Montgomery  county,  part  of  the  southwest  quarter  of 
section  — ,  township  nineteen,  range  four  west,  containing,'* 
etc.,  was  held  bad. 

In  Oiiy  of  Orawfordaville  v.  Iitmn,  46  Ind.  438,  a  descrip- 
tion as  follows:  "On  part  of  lot  No.  110  in  the  original 
plat  of  the  city  of  Crawfordsville,*'  was  held  bad  for  uncer- 
taintv. 

In  the  case  of  Buck  v.  Axt,  85  Ind.  512,  the  description  in 
a  school  fund  mortgage,  which  described  the  land  as  "  The 
northeast  part,*'  of  a  specified  tract,  "containing  ninety 
acres,"  was  insufficient,  and  that  a  sale  by  the  auditor  under 
such  description  conveyed  no  title. 

In  the  case  of  Shoemaker  v.  McAfonigle,  86  Ind.  421,  a  de- 
scription as  follows  :  "The  southeast  part  of  the  southeast 
fourth  of  the  northeast  quarter  of  section  36,  township  four 
south,  and  range  2  east,  containing  thirty-two  acres,"  was  held 
void  for  uncertainty. 

All  that  can  be  ascertained  from  the  return  of  the  sheriff 
to  the  writ  of  attachment  is,  that  he  levied  the  writ  on  a  frao- 
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tioDal  part  of  the  east  half  of  the  southeast  quarter  of  sec- 
tion 22^  township  23  norths  of  range  10  east,  contaioiDg 
sixty-one  acres. 

In  what  part  of  the  eighty-acre  tract  this  sixty-one  acres 
is  to  be  found  is  wholly  unknown,  and  there  is  nothing  in 
the  description  by  which  it  can  be  ascertained.   In  our  opin- 
ion, this  description  is  too  indefinite  to  furnish  a  foundation 
for  a  valid  decree  for  the  sale  of  the  land,  and  that  the  sale 
made  by  such  description  is  void,  and  conferred  no  title  upon 
the  purchaser.     But  notwithstanding  the  fact  that  the  sale 
under   the   attachment  proceedings  is  void,  we   think  the 
court  erred  in  overruling  the  demurrer  to  the  complaint. 
Prior  to  1881  a  deed  executed  by  a  grantor  to  land  in  the 
adverse  possession  of  another,  was  void  as  to  the  person  in 
possession,  and  the  grantee  could  not  maintain  an  action  in 
his  own  name  for  the  possession  of  such  land.     The  grantee 
could,  however,  maintain  an  action  in  the  name  of  his  grantor, 
and  such  grantor  was  not  permitted  to  deny  the  use  of  his- 
name  for  that  purpose,  because  the  deed  as  between  him  and 
the  grantee  was  valid,  and  if  the  grantee  succeeded  in  recov- 
ering the  land  in  the  name  of  his  grantor,  such  recovery  in- 
ured to  his  benefit.     Steeple  v.  Douming,  60  Ind.  478.     But 
section  1073,  R.  S.  1881,  in  force  at  the  time  of  the  com- 
mencement of  this  suit,  provides  that  any  person  having  the 
right  to  recover  the  possession  of  real  estate,  or  to  quiet  title 
thereto  in  the  name  of  any  other  person  or  persons,  shall 
have  a  right  to  recover  possession  or  quiet  title  in  his  own 
name ;  and  no  action  shall  be  defeated  or  reversed  when  it 
might  have  been  successfully  maintained  by  the  plaintiff  in. 
the  name  of  another,  to  enure  to  his  benefit. 

This  provision  is  a  part  of  our  present  code,  and  is  to  be 
construed  in  connection  with  section  251,  R.  S.  1881,  which, 
provides  that  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest.  It  affirmatively  appears  by  the 
complaint  now  under  consideration  that  the  plaintiff  in  this 
case,  James  M.  Sims,  had  conveyed  the  land  in  dispute  to 
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Peter  Drayer  prior  to  the  commencement  of  this  suit.  James 
M.  Sims^  tbei*efore^  had  no  interest  in  the  land  at  the  time 
be  commenced  this  action.  Section  1073  give3  validity  to 
deeds  which  prior  to  its  passage  were  void  as  to  the  party  in 
possession^  and  the  action  for  the  recovery  of  the  lands  cov- 
ered by  such  deeds  must  be  prosecuted  in  the  name  of  the 
grantee.  To  hold  otherwise  would  be  to  hold  that  a  party 
in  the  adverse  possession  of  lands,  when  conveyed,  might  be 
harassed  by  two  suits.  If  the  grantor  may  now  maintain 
the  action,  if  he  were  defeated  the  grantee  could  bring  a  new 
suit,  and  as  he  was  not  a  party  to  the  action  brought  by  hisi 
grantor  he  would  not  be  bound  thereby.  Furthermore,  it 
does  not  appear  from  the  complaint  now  under  consideration 
that  the  appellee  or  his  grantor  was  in  the  adverse  posses- 
sion of  the  land  now  in  dispute  at  the  time  of  the  convey- 
ance from  Sims  to  Drayer,  nor  does  it  appear  that  this  ac- 
tion is  being  prosecuted  either  with  the  knowledge  or  the 
consent  of  Drayer. 

As  the  complaint  does  not  state  a  cause  of  action  in  favor 
of  the  appellee,  it  follows  that  the  court  erred  in  overruling 
the  demurrer  thereto. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

FUed  October  16, 1889. 
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No.  14,485. 
SpHUNQ   et   AL.   V.   MOOBB. 

Bkal  Estate. — Action  to  Recover, — ComplainL — QmeltuioM  of  Law.^Vari' 
ance. — Where  a  complaint  to  recover  real  estate  alleges  that  the  plain- 
tiff is  the  owner  in  fee,  and  that  fact  is  stated  in  the  special  finding, 
and  a  proper  judgment  is  rendered,  the  fact  that  the  conclusions  of  law 
characterize  the  plaintiff's  title  merely  as  **  good  and  sufficient,"  is  not 
material. 

Same. — Swamp  Land. — Meander  Line, — Riporian  OiOTi«r.^ Where  one,  by  a 
chain  of  conveyances  running  back  to  the  United  States,  acquires  title 
to  ''  that  part  of  the  northeast  fractional  quarter  of  section  36,  town- 
ship 23  north,  range  4  west,  lying  south  of  the  Kankakeei  river,"  being 
swamp  land,  the  meander  line  of  the  river  does  not  constitute  the  bound- 
ary of  his  land,  but  he  is  a  riparian  owner,  and  may  maintain  an  ac- 
tion of  ejectment  against  one  who,  without  his  consent,  has  taken  pos- 
session of  the  land  lying  between  such  meander  line  and  the  river. 

Prom  the  Starke  Circuit  Court. 

H.  R.  RobbtnSy  for  appellants. 

8,  J.  Peelle^  G.  W.  Beeman  and  W.  L,  Taylor^  for  appellee. 

Olds,  J. — This  is  an  action  in  ejectment  brought  by  the 
appellee  against  the  appellants.  The  court  found  the  &cts 
specially,  and  stated  its  conclusions  of  law,  and  rendered 
judgment  for  the  appellee. 

The  first  error  assigned  and  discussed  is  the  overruling  of 
the  demurrer  to  each  paragraph  of  the  complaint.  The  com- 
plaint is  in  two  paragraphs.  The  first  paragraph  alleges  that 
the  plaintiff  is  the  owner  in  fee  and  is  entitled  to  the  posses- 
sion of  the  fractional  northeast  quarter  of  section  36,  in  towD- 
ship  33  north,  of  range  4  west,  lying  south  of  the  Kankakee 
river,'  in  Starke  county,  Indiana,  and  that  said  defendaDts 
now  hold  and  have  possession  of  said  land  unlaMrfuIly  and 
without  right,  and  for  one  year  last  past  have  unlawfully 
kept  plaintiff  out  of  possession. 

The  second  paragraph  alleges  that  the  plaintiff  is  the 
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owuer  in  fee  and  entitled  to  the  possession  of  all  that  part 
of  the  fractional  northeast  quarter  of  section  36,  in  town- 
ship 33  north,  of  range  4  west,  which  lies  south  of  the  mid- 
dle line  of  the  Kankakee  river,  in  Starke  county,  Indiana, 
and  that  defendants  without  any  legal  right  whatever  wrong- 
fully hold,  detain  and  keep  the  possession  thereof  from  the 
plaintiff,  and  have  kept  him  from  the  possession  for  the 
past  year. 

The  objection  made  to  each  of  the  paragraphs  of  com- 
plaint is,  that  they  are  indefinite  and  do  not  properly  de- 
scribe the  real  estate  sought  to  be  recovered.  This  objection 
is  not  well  taken.  Each  of  the  paragraphs  properly  and 
definitely  describes  the  real  estate  in  question. 

The  finding  of  facts  shows  that  on  the  4th  day  of  March, 
1850,  the  United  States  granted  to  the  Wabash  and  Erie  Canal 
the  north  half  of  the  southeast  quarter,  and  that  part  of  the 
northeast  fractional  quarter  of  section  36,  township  33,  range 
4  we8t,  lying  south  of  the  Kankakee  river,  containing  122.70 
acres;  that  on  the  14th  day  of  January,  1866,  the  Wabash 
and  Erie  Canal  executed  a  deed  for  said  land  to  Alvin  M. 
Higgins ;  that  on  the  2d  day  of  April,  1872,  said  Higgins  exe- 
cuted a  deed  for  said  land  to  Joseph  Glenn,  and  that  on  the 
Ist  of  April,  1880,  the  executors  of  said  Glenn,  by  due  au- 
thority, executed  a  deed  for  the  entire  interest  of  said  Glenn 
to  the  plaintiff,  who  still  holds  such  interest ;  that  the  said 
lands  are  the  same  lands  described  in  the  complaint ;  that  said 
lands  lie  on  the  south  side  of  the  Kankakee  river,  or  English 
lake  ;  that  when  originally  surveyed,  by  the  authority  of  the 
United  States,  said  river  or  lake  was  meandered,  and  the 
meander  line  of  said  river  or  lake  was  across  the  northeast 
quarter  of  said  section  36  ;  that  the  strip  of  land  between  the 
said  meander  line  and  the  river  contained  about  fortv-three 
acres,  which  is  not  a  part  of  the  bed  of  the  river,but  is  dry  land, 
and  not  subject  to  overflow,  except  a  small  strip  along  the 
margin  of  the  stream  ;  that  the  defendants,  without  the  con- 
VoL.  120.— 23 
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sent  of  the  plaintiff,  took  possession  of  a  small  portion  of 
the  land  in  said  northeast  quarter  of  said  section  36,  included 
within  such  meandered  line  and  the  margin  of  the  river,  and 
held  such  possession  against  the  will  of  the  plaintiff;  that 
the  portion  of  said  land  so  occupied  by  the  defendants,  in 
time  of  high  water  is  almost  covered  with  water ;  that  the 
defendants  assert  no  title  whatever  to  the  portion  of  snch 
land  so  occupied  by  them. 

Upon  the  foregoing  facts  the  court  stated  the  following 
conclusions  of  law : 

1st.  That  the  plaintiff  has  a  good  and  sufficient  title  to 
the  lands  described  in  the  complaint. 

2d.  That  the  lands  so  described  in  the  complaint  include 
the  premises  so  taken  possession  of  and  occupied  by  the  de- 
fendants, and  accordingly  that  the  defendants  are  trespassers 
on  the  rights  of  the  plaintiff. 

The  defendants  excepted  to  each  of  the  conclusions  of  law. 

The  defendants  then  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  taken,  and  the  defendants  then  filed 
a  motion  for  a  venire  de  novo,  the  grounds  stated  in  the  mo- 
tion being  "  on  account  of  the  insufficiency  of  the  special 
findings  of  fact  and  conclusions  of  law  thereon,"  which  mo- 
tion was  overruled,  and  exceptions  taken,  and  the  court 
rendered  judgment  in  fiivor  of  the  plaintiff. 

It  is  contended  that  the  conclusions  of  law  do  not  entitle 
the  plaintiff  to  a  recovery,  for  the  reason  that  the  conclusion 
of  law  is  that  the  plaintiff  is  seized  of  a  good  and  sufficient 
title  ;  that  if  he  had  an  equitable  title  it  would  be  a  good 
and  sufficient  title,  and  yet  not  entitle  the  plaintiff  to  recover 
on  his  complaint,  which  alleges  that  he  is  the  owner  in  fee 
of  the  real  estate.  The  facts  found  in  this  case  show  the 
plaintiff  to  be  the  owner  in  fee  of  the  real  estate,  and  a 
proper  judgment  was  rendered  in  the  cause. 

The  fact  that  the  court  stated  an  erroneous  conclusion  of 
law,  or  failed  properly  to  state  conclusions  of  law,  is  not 
available  as  error  by  an  exception  to  the  conclusions  of  law 
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as  stated^  when  a  proper  judgment  is  rendered  on  the  facts 
found.  Slauter  v.  FavoritCy  107  Ind.  291 ,  and  authorities 
there  cited. 

If  a  proper  result  has  been  reached,  the  judgment  will  not 
be  reversed  for  a  harmless  error. 

There  was  no  error  in  overruling  the  motion  for  a  venire 
de  novo. 

The  next  question  we  shall  consider  is  the  alleged  error  in 
overruling  the  motion  for  a  new  trial. 

The  land  in  controversy  was  originally  granted  to  the 
Wabash  and  Erie  Canal  by  the  general  government.  In  the 
selection  of  the  land  by  the  trustees  of  the'  canal  the  tract 
in  question  was  described  as  the  northeast  quarter  of  section 
36,  township  33  north,  of  range  4  west,  containing  122.70 
acres. 

Subsequently  the  commissioner  of  the  general  land  ofiBce, 
as  ex  officio  surveyor  general  of  Indiana,  corrected  the  de- 
scription on  the  official  plat  in  the  general  land,  office  at 
Washington  and  that  of  the  register  of  the  district  land  of- 
fice, and  on  the  original  plat  of  the  lands  with  the  state 
authorities  at  Indianapolis,  and  certified  that  such  correction 
had  been  made,  and  that  the  correct  description  of  such  land 
was  the  north  half  of  the  southeast  quarter,  and  that  part  of 
the  northeast  fractional  quarter  of  section  36,  in  township  33 
north,  of  range  4  west,  of  the  principal  meridian  of  Indiana, 
which  lies  south  of  the  Kankakee  riyer,  containing  in  all 
122.70  acres,  and  such  certificate  of  the  commissioner  of  the 
general  land  office  was  annexed  to  the  approved  list  of  lands 
selected  and  approved  to  the  company  in  his  office,  which 
certificate  was  properly  certified  and  recorded  in  the  record- 
er's office  of  Starke  county,  Indiana. 

The  plaintiff,  to  make  out  his  case,  introduced  a  deed  from 
the  Wabash  and  Erie  Canal  to  Alvin  M.  Higgins,  and  a  deed 
from  Alvin  M.  Higgins  to  Joseph  Glenn,  the  said  deeds  each 
describing  the  land  conveyed  as  the  northeast  quarter  of 
sec.  36,  town.  33  north,  of  range  4  west,  containing  122.70 
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acres;  plaintiff  also  introduced  the  record  of  the  certificate 
of  the  commissioner  of  the  general  land  office  hereinbefore 
described ;  also  a  deed  from  the  executors  of  the  last  will 
t^nd  testament  of  said  Joseph  Glenn^  deceased^  to  the  plain- 
tiff. The  land  conveyed  by  said  deed  from  the  executors 
was  described  in  the  deed  as  the  north  half  of  the  southwest 
quarter,  and  that  part  of  the  northeast  fractional  quarter  of 
section  36,  township  33  north,  of  range  4  west,  of  the  prin- 
cipal meridian  of  Indiana,  which  lies  south  of  the  Kanka- 
kee river,  containing  in  all  122.70  acres. 

*  Objection  was  made  by  the  appellant  to  the  introduction 
of  each  of  these  deeds  and  the  certificate,  on  the  ground  that 
they  did  not,  nor  did  either  of  them,  describe  the  land  de- 
scribed in  the  complaint.  This  objection  was  properly  over- 
ruled. The  description  in  the  deeds  from  the  Wabash  and 
Erie  Canal  to  Higgins,  and  from  Higgins  to  Glenn,  included 
all  the  land  in  the  northeast  quarter  of  said  section  36,  and 
included  the  land  in  said  quarter  section  lying  south  of  the 
Kankakee  river,  described  in  the  complaint,  and  the  evi- 
dence introduced  constituted  a  valid  chain  of  title  from  the 
United  States  to  the  plaintiff,  and  sustained  the  finding  of 
the  court. 

'  It  is  contended  by  counsel  for  the  appellants  that  as  the 
land  occupied  by  the  appellants  was  situate  between  the 
meandered  line  and  the  river,  it  was  not  included  within 
the  grant  to  the  Wabash  canal  and  conveyed  by  the 
deeds  and  mesne  conveyances  through  which  plaintiff  claims 
title.  In  other  words,  counsel  claim  that  the  meandered 
line  constituted  the  boundary  line  oFthe  northeast  fractional 
quarter  of  section  36,  and  that  line  being  a  distance  from 
the  bed  of  the  river  the  plaintiff  is  not  a  riparian  owner. 
In  this  counsel  are  in  error.  The  meandered  line  does  not 
constitute  the  boundary  line,  but  the  Kankakee  river  con- 
stituted the  boundary,  and  the  plaintiff  was  a  riparian  owner. 
Robs  v.  Faxiaty  54  Ind.  471 ;  Ridgway  v.  Ludlow,  58  Ind. 
248 ;  Edwards  v.  Ogle,  76  Ind.  302.     State  v.  PortstiiotUh 
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Savings  Bank,  106  Ind.  435,  holds  that  a  purchaser  of  swamp 
lands  takes  whatever  there  may  be  within  the  subdivision 
of  land  purchased  by  him.     See  p.  452. 

It  is  not  material  in  this  case  to  decide  whether  the  wa- 
ter's edge  or  the  thread  of  the  river  constituted  the  true 
boundary  line,  as  the  land  occupied  by  the  appellants  was 
situated  within  the  subdivision  of  land  purchased  and  owned 
by  the  appellee,  and  between  the  water's  edge  and  the  me- 
andered line,  and  was  a  part  of  said  northest  quarter  of  said 
section  36,  lying  south  of  the  Kankakee  river. 

There  is  no  error  in  the  case. 

Judgment  affirmed,  with  costs. 

Filed  Oct  16, 1889. 


1 


No.  13,810. 

The  State  v,  Brinneman  et  al. 

Divorce. —  Undefended  Petition,— Duty  of  Proaeeuting  AUomey.— -Striking 
Out  Pleading. — Under  section  1038,  B.  S.  1881,  it  is  the  duty  of  a  prose- 
cnting  attorney,  when  a  petition  for  divorce  remains  undefended,  to 
appear  and  resist  the  petition ;  but  where,  after  he  has  filed  an  answer, 
the  defendant  appears  and  answers,  the  court  may,  without  error,  strike 
out  the  pleading  of  the  prosecutor,  as  the  latter  may,  if  he  has  reason 
to  believe  that  the  proceeding  is  collusive,  continue  his  appearance  and 
proceed  under  the  pleadings  of  the  parties. 

From  the  Wells  Circuit  Court. 

E.  C.    Vaughn,  Prosecuting  Attorney,  for  the  State. 
A.  N,  Martin  and  A,  L.  Sharpe,  for  appellees. 

Mitchell,  J. — Sarah  A.  Brinneman  complained  of  her 
husband,  Solomon  Brinneman,  and  charged  that  the  latter, 
for  more  than  two  years  next  before  the  commencement  of 
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this  suit,  failed  to  make  any  reasonable  provision  for  her 
support,  or  that  of  her  infant  child.  She  prayed  judgment, 
dissolving  her  marriage  with  the  defendant. 

The  prosecuting  attorney  appeared  and  answered,  deny- 
ing the  material  allegations  of  the  complaint.  Afterwards 
the  defendant  appeared  in  person  and  by  attorney  and  an- 
swered by  a  general  denial.  Thereupon  the  court,  upon  the 
motion  of  the  plaintiff,  struck  out  the  answer  of  the  prose- 
cuting attorney,  notwithstanding  the  latter  deposed  to  the 
effect  that  he  had  reason  to  believe  that  the  appearance  and 
answer  of  the  defendant  were  merely  colorable,  and  for  the 
purpose  of  furthering  the  design  of  the  plaintiff  to  obtain  a 
divorce  without  sufficient  cause.  At  the  hearing,  the  court 
gave  judgment  in  favor  of  the  defendant,  upon  a  cross-bill, 
in  which  he  charged  the  plaintiff  with  having  abandoned 
him. 

This  appeal  is  by  the  State,  and  the  only  question  involved 
relates  to  the  propriety  of  the  ruling  of  the  court  in  striking 
out  the  answer  of  the  prosecuting  attorney.  Recognizing 
the  interest  which  the  State  has  in  maintaining  the  family 
relation,  and  in  preventing  the  dissolution  of  the  marriage 
tie  by  collusion,  the  statute  makes  it  the  duty  of  the  prose- 
cuting attorney,  whenever  any  petition  for  divorce  remains 
undefended,  to  appear  and  resist  the  petition.  Section  1038, 
R.  S.  1881 ;  Scott  v.  Scott,  17  Ind.  309 ;  People  v.  Dawell,  25 
Mich.  247  (12  Am.  Rep.  260). 

Public  policy  requires  that  the  marital  relation  shall  not 
be  severed  for  inadequate  causes;  that  families  shall  not  be 
broken  up  and  disrupted  from  unworthy  motives,  and  that 
reconciliation  shall  be  effected  if  practicable  or  possible.  The 
prosecuting  attorney  has  a  public  duty  to  perform,  and  it  is 
his  right  to  perform  that  duty  without  unreasonable  embar- 
rassment. Jordan  v.  Weaterman,  62  Mich.  170  (28  N.  W. 
Rep.  826). 

The  proper  interpretation  of  this  statute  must  be  that,  in 
the  absence  of  an  appearance  by  the  defendant  in  a  proceed- 
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iog  for  divorce,  it  becomes  the  duty  of  the  prosecuting  at- 
torney to  enter  an  appearance  for  the  defendant,  and  resist 
the  petition,  by  taking  all  proper  steps  to  prevent  the  grant- 
ing of  a  divorce,  unless  the  facts  make  a  case  entitling  the 
petitioner  to  a  judgment. 

Where,  however,  the  defendant  appears  and  answers,  it 
may  be  presumed  that  a  bona  fide  defence  is  intended,  and 
unless  there  is  good  reason  to  believe  that  the  appearance 
and  answer  are  a  mere  pretext  and  cover,  intended  to  assist 
in  obtaining  a  collusive  divorce,  the  prosecuting  attorney  has 
BO  further  duty  to  perform.  Even  if  he  should  believe  that 
the  defendant  did  not  contemplate  a  bona  fide  defence,  so  long 
-as  the  latter  had  an  answer  or  cross-complaint  on  file  there 
<;ould  be  no  necessity  that  the  prosecutor  should  also  have  a 
separate  answer  in  order  to  enable  him  to  resist  the  petition. 
The  answer  of  the  defendant  was  sufficient,  no  matter  what 
his  purpose  was  in  filing  it. 

In  the  interest  of  the  State,  it  would  doubtless  be  the  duty 
of  the  prosecutor,  notwithstanding  the  appearance  and  an- 
swer of  the  defendant,  to  appear  and  resist  the  petition,  and 
take  all  proper  steps  to  defeat  the  obtaining  of  a  divorce  by 
•collusion,  in  case  there  appeared  reasonable  ground  to  be- 
lieve that  the  appearance  and  defence  were  merely  colorable. 

The  prosecuting  attorney  was  in  no  way  hindered  from  ap- 
pearing and  resisting  the  petition  in  the  present  case.  It  does 
not  appear  that  he  oflered  any  evidence  which  the  court  re- 
fused to  hear,  or  that  he  was  in  any  way  denied  the  fullest 
opportunity  to  resist  the  granting  of  a  divorce  on  the  peti- 
tion of  the  plaintiff,  or  the  cross-petition  of  the  defendant. 

There  was,  therefore,  no  error  in  the  ruling  of  the  court 
in  striking  out  the  answer  of  the  prosecutor,  after  the  de- 
fendant had  appeared  and  answered.  We  decide  nothing  as 
to  the  right  of  the  State  to  appeal  in  a  case  like  this,  no  such 
question  having  been  made. 

The  judgment  is  affirmed,  with  costs. 

Piled  Oct.  17, 1889. 
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liABBiED  Woman. — CotUract  of  Suretyship, — Where  a  married  woman,  as 
the  agent  of  an  implement  company,  contracts  with  the  company  to  be- 
come responsible  for  the  payment  of  all  implements  and  machines  sold 
'1^  ^!  by  her,  and  in  pursuance  of  the  agreement  guarantees  the  payment  of 

_  a  promissory  note  by  written  endorsement,  such  guaranty  is  a  contract 

160  ^  of  suretyship,  and  under  the  provisions  of  section  5119,  B.  S.  1881,  re> 

^,  lating  to  married  women,  is  void. 

From  the  Fountain  Circuit  Court. 

J,  B.  Martin,  for  appellant. 

J.  B.  Schwin  and  (7.  E.  Booe,  for  appellee. 

Coffey,  J. — On  the  13th  day  of  November,  1883,  the 
appellee,  by  a  written  contract  of  that  date,  appointed  the 
appellant  as  its  agent  to  sell  farming  implements  in  the  terri- 
tory of  Fountain  county,  Indiana,  the  agency  to  continue 
from  that  date  until  August  1st,  1884.  The  contract  be- 
tween the  parties  stipulated  that  when  implements  or  ma- 
chines were  sold  the  appellant  should  become  responsi- 
ble therefor,  and  should  secure  the  payment  for  the  same  as 
follows  :  One-third  September  1st,  1884,  one-third  Janu- 
ary 1st,  1885,  and  one-tbird  September  1st,  1885. 

The  contract  further  stipulated  that  all  implements  and 
machines  sold  should  be  settled  for  in  cash,  or  purchasers'^ 
notes,  endorsed  by  the  appellant  and  made  payable  in  a  bank, 
drawing  interest  at  the  rate  of  six  per  cent,  from  August 
1st  1884,  until  paid. 

Pursuant  to  the  terms  of  this  contract  and  agency  the  ap- 
pellant sold  a  machine  to  Joseph  Maginin,  and  took  from 
him  the  following  promissory  note : 

"  $100.  Eugene,  Ind.,  July  15,  1884. 

"  Fifteen  months  after  date,  for  value  received,  I,  of  Eugene 
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P.  O.,  Vermilliou  county,  Indiana,  promise  to  pay  to  White- 
ly,  Fasler  &  Kelly,  or  order,  one  hundred  dollars,  nego- 
tiable and  payable  at  American  Express  oiBce,  Eugene,  In- 
diana, with  interest  at  eight  per  cent.  {)er  annum  from  first 
of  October,  1884,  and  with  attorney's  fees;  value  received, 
without  any  relief  whatever  from  valuation  or  appraisement 
laws.  The  drawers  and  endorsers  severally,  waive  present- 
ment for  payment  and  notice  of  protest  and  non-payment  of 
this  note.  Joseph  Maqinin." 

In  settlement  for  machines  sold  by  her  the  appellant  turned 
over  to  the  appellee  the  above  note,  with  the  following  guar- 
anty endorsed  thereon  : 

'•  For  value  received  I  guarantee  the  payment  of  the  within 
note  when  due,  and  waive  demand,  notice  of  non-payment 
and  protest.  Mary  F.  Nixon.'' 

The  complaint  in  this  case  is  based  upon  this  guaranty, 
setting  out  ^e  contract  and  averring  that  at  the  time  of  the 
execution  of  said  contract,  note  and  guaranty,  the  appel- 
lant was  a  married  woman,  the  wife  of  Marshall  Nixon ;  that 
she  was  engaged  in  carrying  on  business  in  her  own  right, 
and  that  said  contract,  note  and  guaranty  were  executed  in 
the  transaction  of  said  business. 

The  appellant  demurred  to  the  complaint,  alleging  as  a 
reason  that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  :  but  her  demurrer  was  overruled  by 
the  court,  and  she  excepted. 

She  filed  an  answer  in  four  paragraphs,  and  the  court  sus- 
taining a  demurrer  to  the  second  paragraph  of  her  answer, 
she  excepted. 

Upon  a  trial  of  the  cause  by  the  court  the  appellee  had 
judgment. 

The  errors  assigned  here  are  : 

First  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

Second,   That  the  court  below  erred  in  sustaining  the  de- 
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murrer  of  the  appellee  to  the  second  paragraph  of  the  ap- 
pellant's answer. 

Third.  That  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

The  first  question  presented  for  our  consideration  relates 
to  the  sufficiency  of  the  complaint  as  a  cause  of  action,  and 
this  question  depends  upon  whether  the  contracts  above  set 
out  are  such  as  bind  a  married  woman. 

Section  5115,  R.  S.  1881,  provides  that  all  legal  disabili- 
ties of  married  women  to  make  contracts  are  abolished,  ex- 
cept as  otherwise  in  that  act  provided. 

Section  5119  provides  that  a  married  woman  shall  Dot 
enter  into  any  contract  of  suretyship,  whether  as  endorser, 
guarantor  or  in  any  other  manner,  and  such  contract,  as  to 
her,  shall  be  void. 

In  the  case  of  Vogel  v.  Leichner,  102  Ind.  55,  it  is  said 
that  "  Whether  a  contract  executed  by  a  married  woman  is 
one  of  suretyship  or  not,  will  be  determined  by  a  considera- 
tion, of  whether  or  not  it  was  made  by  her  or  on  her  be- 
half, and  upon  a  consideration  moving  to  her  or  for  the 
benefit  of  her  separate  estate.  To  the  extent  that  the  con- 
sideration was  received  by  her,  or  enured  to  her  benefit,  or 
the  benefit  of  her  estate,  she  will  be  held  to  have  contracted 
as  principal.  To  the  extent  that  the  consideration  was  re- 
ceived by  her  hu.sband,  or  any  other  person,  or  that  it  went 
to  pay  a  debt  or  liability,  for  which  neither  she  nor  her  prop- 
erty was  bound,  it  will  be  held  a  contract  of  suretyship. 
*  *  *  The  wife  had  no  power  to  deal  as  principal  if  in  fact 
she. was  surety.  Whether  she  was  principal  or  surety  will 
be  determined,  not  from  the  form  of  the  contract,  nor  from 
the  basis  upon  which  the  transaction  was  had,  but  from  the 
inquiry,  was  the  wife  to  receive,  either  in  person  or  in  benefit 
to  her  estate,  or  did  she  so  receive  the  consideration  upon 
which  the  contract  rests?"  See,  also,  Ellis  v.  Baker,  116 
Ind.  408 ;  Brown  v.  Will,  103  Ind.  71 ;  Oupp  v.  Campbelly 
103  Ind.  213. 
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The  questiou  upon  which  this  case  must  ultimately  be  de- 
cided, is  the  question  as  to  whether  the  appellant  is  to  be 
treated  as  the  surety  of*  the  maker  of  the  note  above  set  out ; 
because  if  she  is  surety,  then,  as  she  has  no  power  to  enter 
into  a  contract  of  suretyship,  the  contract  as  to  her  is  void. 
It  is  evident  that  the  consideration  for  the  note  did  not  pass 
to  her.  It  passed  to  the  maker  of  the  note.  She  sold  the 
property  which  constituted  the  consideration  of  the  note  as 
the  mere  agent  of  the  appellees,  and  had  no  interest  therein 
further  than  the  compensation  she  was  to  receive  for  such 
sale.  The  original  contract  between  her  and  the  appellees 
bound 4ier  to  endorse  the  note ;  and  it  is  fair  to  presume  that 
the  guaranty  written  on  the  back  of  the  note  was  accepted 
as  a  compliance  with  such  obligation.  The  guaranty  in  this 
case  is  not  dated,  and  is,  therefore,  presumed  to  have  been 
executed  at  the  same  time  and  upon  the  same  consideration 
as  the  note  upon  which  it  is  endorsed.  Bondurant  v.  Bla- 
deuy  19  Ind.  160.  And  the  liability  of  the  guarantor  is 
measured  by  the  liability  of  his  principal.  Smith  v.  HogerSy 
14  Ind.  224.  Had  the  appellant  endorsed  the  note  in  suit 
in  strict  compliance  with  the  terms  of  the  contract  between 
her  and  the  appellees,  as  the  consideration  for  the  note  passed 
to  the  maker,  she  would  have  been  nothing  more  than  a 
surety  for  such  maker.  Nurre  v.  Chittenden,  56  Ind.  462 ; 
Core  V.  Wilson,  40  Ind.  204;  Houston  v.  Bruner,  39  Ind. 
376;  Diakerson  v.  Board,  etc,  6  Ind.  128. 

Legally  construed,  the  contract  between  the  appellant  and 
the  appellee  was,  that  she  should  become  the  surety  to  the 
appellees  for  the  makers  of  such  notes  she  took  for  the  pur- 
chase-price of  implements  and  machines  sold  by  her  on  a 
credit.  That  such  a  contract  was  in  the  teeth  of  section 
51 19,  supra,  the  appellee  was  bound  to  know.  It  is  not  to 
be  overlooked  that  this  section  expressly  prohibits  a  married 
woman  from  becoming  either  a  guarantor  or  an  endorser. 

That  a  married  woman  is  not  bound  by  a  contract  of  the 
nature  of  the  one  now  under  consideration,  see  Allen  v.  2)a- 
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viSy  99  Ind.  216 ;  Dodge  v.  Kinzy,  101  Ind,  102 ;  Allen  v. 
Davia,  101  Ind.  187 ;  Brovm  v.  Wili,  103  Ind.  71 ;  Engler  v. 
Acker,  106  Ind.  223;  Jones  v.  Eioingy  107  Ind.  313. 

We  are  of  the  opinion  that  the  complaint  does  not  state  a 
cause  of  action^  and  that  the  court  erred  in  overruling  a  de- 
murrer thereto. 

Judgment  reversed^  with  instructions  to  sustain  a  demar- 
rer  to  the  complaint,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Filed  Oct  17, 1889.    • 


No.  13,001. 

Quick  v.  Brenner. 

MoBTOAOE. — Foreelontre. — Res  Adjudicata, — Where  a  widow  seeks  to  have 
her  one-third  interest  in  the  realty  of  her  deceased  husband  set  off  to 
her  in  severalty,  or,  failing  in  that,  to  be  allowed  to  redeem  from  a  mort- 
gage executed  by  the  husband  before  his  death,  the  theory  of  the  ex- 
istence of  the  mortgage  having  been  adopted,  a  judgment  awarding  the 
partition  is  not  an  adjudication  of  the  right  of  the  holders  of  the  mort- 
gage to  foreclose. 

From  the  Hamilton  Circuit  Court. 

A,  F.  Shirts  and  G.  Shirts,  for  appellant. 

J^.  if.  Trissaly  T,  J.  Kane  and  T,  P.  Davis,  for  appellee. 

Berkshire,  J. — This  case  is  an  offshoot  from  the  case  of 
Brenner  v.  Quick,  88  Ind.  546,  and  Quick  v.  Brenner,  101 
Ind.  230. 

The  present  action  is  to  foreclose  a  mortgage  executed  by 
Conrad   M.  Brenner,  the   former  husband  of  the  appellee 


MAY  TERM,  1889.  366 


Quick  V.  Brenner. 


Catherine  Brenner,  and  who  is  his  widow,  anterior  to  his 
marriage  with  her,  to  secure  several  promissory  notes  ex- 
ecuted by  the  said  Conrad  M.  Brenner  to  one  Christian  Bas- 
ton.  The  said  notes  and  mortgage  were  executed  on  the 
9th  day  of  September,  1864,  and  the  last  of  said  notes  to 
fall  due  matured  March  20th,  1867.  This  action  was  brought 
on  the  2d  day  of  May,  1886. 

Several  answers  and  replies  were  filed,  and  the  case  hav- 
ing been  put  at  issue  was  tried  by  the  court,  and  a  finding 
made  for  the  appellees. 

The  appellants  moved  the  court  for  a  new  trial,  which  the 
court  overruled,  and  they  excepted.  Judgment  was  then 
rendered  for  the  appellees. 

The  appellants  assign  several  errors  and  the  appellees  one 
cross-error. 

The  cross-error  is  not  well  assigned.  The  sufiSciency  of 
one  of  several  paragraphs  in  a  complaint  can  not  be  ques- 
tioned for  the  first  time  by  the  assignment  of  error  in  this 
court ;  but,  as  the  conclusion  we  have  reached  must  result 
in  a  new  trial  of  the  case,  we  do  not  feci  that  it  is  improper 
for  us  to  say  that  we  regard  each  paragraph  of  the  complaint 
as  stating  a  cause  of  action. 

Of  the  several  errors  assigned  by  the  appellants  their  coun- 
sel only  refer  to  three  of  them  in  their  brief;  this  is  a  waiver 
as  to  the  others.  These  are,  error  of  the  court  in  overruling 
the  demurrer  to  the  fourth  paragraph  of  answer  ;  error  com- 
mitted by  the  court  in  overruling  the  appellant's  demurrer 
to  the  seventh  paragraph  of  answer;  and  error  committed 
by  the  court  in  overruling  the  motion  for  a  new  trial. 

Our  conclusion  as  to  the  two  first  named  of  these  errors 
renders  it  unnecessary  that  we  should  consider  the  one  last 
named.  The  two  may  properly  be  considered  together.  The 
fourth  and  seventh  paragraphs  of  answer  are  in  the  nature 
of  pleas  of  estoppel  by  record. 

We  do  not  care  to  spend  much  time  in  giving  our  reasons 
for  the  conclusion  to  which  we  have  arrived,  which  is  that 
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both  the  fourth  and  seventh  paragraphs  of  answer  are  bad^ 
and  the  demurrers  thereto  should  have  been  sustained.  These 
paragraphs  are  quite  lengthy^  and  especially  the  fourth  para* 
graph.  Among  other  things  it  contains  copies  of  the  plead- 
ings and  judgment  in  the  former  action. 

The  facts  stated  show  very  clearly  the  right  of  subroga- 
tion in  the  appellants,  and  that  their  right  to  foreclose  the 
mortgage  was  not  adjudicated  or  determined  in  the  former 
action ;  it  could  not  have  been  in  the  very  nature  of  things. 
The  appellee  Catherine  Brenner  brought  the  action  to  settle 
her  title  to  the  one  undivided  third  of  the  real  estate  which 
she  claimed  by  inheritance  from  her  deceased  husband,  and 
demanded  partition,  and  that  her  one-third  be  set  off  to  her 
in  severalty,  and  in  case  she  was  not  entitled  to  such  relief, 
then  she  asked  for  an  accounting,  and  that  she  be  allowed  to 
redeem  from  the  mortgage  sued  on  in  this  action. 

The  court  sustained  her  claim  to  one-third  of  the  real  es- 
tate independent  of  any  right  to  an  accounting  and  redemp- 
tion, and  she  recovered  judgment  for  one- third  of  the  real 
estate,  and  her  one-third  was  set  off  to  her  in  severalty.  Her 
theory,  from  the  commencement  of  the  action  to  the  final 
judgment,  was  that  there  had  never  been  a  foreclosure  of  the 
mortgage,  and  that  she  was  the  legal  owner  of  an  undivided 
one-third  of  the  real  estate,  and  entitled  to  partition,  and 
this  theory  of  the  case  was  adopted  by  the  court,  and  she  ob- 
tained judgment  accordingly. 

The  law  will  not  permit  parties  first  to  blow  hot  and  then 
to  blow  cold.  The  widow  having  adopted  the  theory  stated 
above,  and  followed  it  through  to  final  judgment,  will  not 
thereafter  be  permitted  to  assume  that  the  action  was  prose- 
cuted upon  some  other  theory,  and  as  she  will  not  be  per- 
mitted so  to  do,  neither  will  her  privy  in  estate. 

Judgment  reversed,  with  costs,  and  with  instructions  to 
the  court  below  to  grant  a  new  trial  and  to  sustain  the  de- 
murrers to  the  fourth  and  seventh  paragraphs  of  answer. 

Filed  Oct.  17, 1889. 
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No.  13,183. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Green. 

New  Tbial. — Conuea  for. —  Verdict, — Practice. — Alleged  error  in  refusing 
to  send  the  jury  back  to  further  consider  their  verdict  and  in  discharg- 
ing them  over  objection,  will  not  be  considered  on  appeal,  unless  assigned 
as  cause  for  a  new  trial  in  the  motion  therefor. 

SpECiAii  Verdict. —  Venire  de  Novo.^Ii  a  special  verdict,  stripped  of  im- 
proper matter,  is  sufficient  to  support  a  judgment  under  the  issues 
made  by  the  pleadings,  a  motion  for  a  venire  de  novo  should  be  overruled. 

Same. — Material  Defects. — Remedy, — If  a  special  verdict  fails  to  find  facts 
established  by  the  evidence,  or  finds  facts  not  establbhed  thereby,  the 
remedy  is  by  a  motion  for  a  new  trial,  and  not  by  a  motion  for  a  venire 
denovo. 

Same. — Moiian  for  Judgment  on, — Separate  Causes  of  Action, —  Where  the 
plaintiff  seeks  a  recovery  upon  distinct  causes  of  action,  set  up  in 
separate  paragraphs,  in  case  a  special  verdict  is  returned,  a  motion  by 
the  defendant  for  judgment  in  his  favor  as  to  one  cause  of  action 
should  be  sustained,  if  the  facts  found  entitle  him  to  judgment. 

Sailboad. — Highway  Crossing. — Failure  to  Give  Signals. — Liability  for  Anv- 
mats  Killed. — ^The  failure  of  the  engineer  to  give  the  crossing  signals  re- 
quired by  statute  (section  4020,  R.  S.  1881),  will  not  entitle  a  party  to 
recover  for  a  cow  killed  by  a  passing  train  upon  a  highway  crossing, 
although  she  escaped  from  a  sufficient  enclosure,  without  the  fault  of 
the  plaintiff,  who  made  diligent  efforts  to  find  her,  unless  the  facts  au- 
thorize the  conclusion  that  the  failure  to  give  the  signals  caused  the 
death  of  the  animal.  Such  a  conclusion  is  not  justified  on  account  of 
a  failure  to  sound  the  whistle,  if  the  other  statutory  signals  are  given. 

Same.— fVesumpiion  thai  Signals  were  Oiven, — Special  VerdieL^lf  a  special 
verdict  is  silent  upon  a  material  point,  such  point  will  be  deemed  as 
found  against  the  party  having  the  burden ;  so,  where  the  verdict,  while 
finding  that  the  whistle  was  sounded,  is  silent  with  refierence  to  the  ring- 
ing of  the  bell,  it  will  be  deemed  that  the  latter  signal  was  given,  the 
presumption  being,  in  the  absence  of  a  showing  to  the  contrary,  that 
the  engineer  did  his  duty. 

From  the  Hamilton  Circuit  Court. 

8.  0,  Bayle88,G.  W.  Easley  and  W.  H.  Russell,  for  appellant. 
R,  jB.  Stephenson,  W.  R,  Fertig  and  C.  W.  Griffin,  for  ap- 
pellee. 
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Olds,  J. — This  action  was  commenced  before  a  justice 
of  the  peace  and  an  appeal  taken  to  the  circuit  court,  where 
an  amended  complaint  in  three  paragraphs  was  filed. 

The  first  paragraph  alleges  the  killing  of  one  cow  and  the 
injuring  of  another  by  the  defendant,  on  August  20th,  1885, 
with  its  locomotive  and  cars,  at  a  place  where  the  defend- 
ant's track  was  not  fenced,  but  where  it  might  have  been 
fenced. 

The  second  paragraph  alleges  that  on  ^he  night  of  the  20th 
of  August,  1885,  two  cows,  owned  by  the  plaintifi*,  without 
his  knowledge  or  fault,  broke  out  of  the  enclosure  in  which 
he  had  them  confined,  and  wandered  upon  the  defendant's 
railroad  track  at  a  point  where  said  railroad  crossed  a  pub- 
lic highway  in  said  county,  and  while  so  on,  or  in  the  im- 
mediate vicinity  of,  said  crossing,  the  defendant's  agents  io 
charge  of  one  of  its  locomotives  and  trains,  wilfully,  care- 
lessly, purposely,  and  unlawfully,  run  its  said  locomotive 
and  train  upon  and  against  said  cows,  thereby  killing  one 
and  maiming  and  crippling  the  other,  to  the  plaintifi^'s 
damage,  etc. 

The  third  paragraph  avers,  that  on  the  night  of  the  20th 
of  August,  1885,  two  cows  belonging  to  the  plaintiff,  with- 
out his  knowledge  or  fault,  broke  out  of  the  inclosure  in 
which  he  had  them  safely  confined,  and  wandered  upon  the 
defendant's  railroad  track,  at  a  point  where  said  railroad 
crosses  a  Dublic  highway  in  said  county  of  Hamilton,  and 
while  on,  or  in  the  vicinity  of,  said  crossing,  the  defendant's 
agents  in  charge  of  its  cars  and  locomotive  ran  upon  and 
against  said  cows,  thereby  killing  one  and  maiming  and 
crippling  the  other,  without  any  fault  on  the  part  of  the 
plaintiff,  and  to  his  damage  in  the  sum  of  $100.  The  plaintiff 
further  avers  that  said  defendant,  by  its  employees,  was  run- 
ning its  train  of  cars  at  a  fast  rate  of  speed  at  the  time  said  cat- 
tle were  injured  and  killed,  and  at  the  crossing  where  they  were 
so  injured,  and  while  said  defendant  by  its  employees  was 
approaching  said  crossing  with  its  locomotive  and  train  of 
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cat's,  it  did,  by  its  employees,  carelessly  and  negligently,  and 
wilfully,  neglect  to  sound  the  whistle  attached  to  said  loco- 
motive before  it  reached  said  crossing,  or  to  ring  the  bell,  or 
make  any  effort  to  alarm  said  cattle,  or  frighten  them  from 
the  track  before  they  were  killed  and  injured  in  the  manner 
aforesaid ;  that  by  reason  of  the  premises  said  cattle  were 
killed  and  injured  by  the  defendant,  without  the  fault  of  the 
plaintiff,  and  to  his  damage  in  the  sum  of  (100. 

There  was  a  trial  by  jury,  and,  at  the  plaintiff's  request, 
the  jury  returned  a  special  verdict  as  follows: 

"We,  the  jury,  find  the  following  special  verdict  in  said 
cause :  That  the  defendant  is  the  owner  of,  and  operates,  a  line 
of  railroad  through  the  plaintiff's  farm,  in  Hamilton  county, 
Indiana,  as  averred  in  the  complaint;  and  on  the  night  of 
August  20th,  1886,  one  of  the  plaintiff's  cows,  being  in  one 
of  his  pasture-fields  on  said  farm,  passed  into  another  field 
of  his,  through  which  the  defendant's  railroad  passed,  and 
wandered  upon  the  said  track  at  a  point  in  the  plaintiff's  corn- 
field where  said  road  was  not  fenced,  and  where  there  were  no 
side-tracks,  nor  highways,  nor  streets,  nor  anything  else  to 
prevent  the  defendant  from  fencing  its  said  road,  and  when 
upon  said  railroad  track  at  said  point  in  said  open  cornfield 
where  it  was  not  fenced,  one  of  the  defendant's  passing  loco- 
motives and  trains  ran  upon  and  against  said  cow,  and  so 
maimed  and  crippled  her  as  to  render  her  entirely  worthless. 
Before  she  was  so  injured,  she  was  reasonably  worth  fifty-five 
(56)  dollars. 

'^  We  further  find  that  on  the  same  night  another  of  the 
plaintiff's  cows,  without  his  fault,  broke  through  his  pasture 
fence,  in  which  he  had  her  safely  confined,  and  the  night  be- 
ing so  dark,  the  plaintiff,  after  diligent  searching,  was  unable 
to  find  her  that  night,  and  during  the  night  she  went  upon 
defendant's  track  at  a  point  where  the  same  crosses  a  public 
highway,  and  while  upon  said  crossing  the  defendant's  train 
passed,  and  without  sounding  any  whistle  before  reaching 
Vol.  120,— 24 
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said  crossing,  or  making  any  attempt  to  frighten  said  cow 
from  said  crossing,  passed  by  at  a  high  rate  of  speed,  and  in 
so  doing  purposely,  and  by  reason  of  not  sounding  any  alarm,, 
ran  over  said  cow  with  its  locomotive,  in  said  county,  and 
killed  her.  Had  the  whistle  been  sounded  before  reaching 
said  crossing,  or  the  speed  of  the  train  slackened,  said  cow 
would  not,  in  our  judgment,  have  been  killed,  but  the  kill- 
ing was  caused  by  the  defendant's  servants  in  charge  of  its 
train,  wilfully  and  purposely,  negligently  failing  and  refus- 
ing to  give  any  signals  on  approaching  said  crossing.  The 
cow  so  killed  was  of  the  value  of  sixty  dollars.  If,  upon  the 
foregoing  facts,  the. law  be  with  the  plaintiff,  then  we  find 
for  the  plaintiff,  and  assess  his  damages  at  $115;  but  if  the 
law  be  with  the  defendant,  then  we  find  for  the  defendant. 
If  the  law  be  for  the  plaintiff  in  relation  to  the  cow  in- 
jured in  the  cornfield,  and  for  the  defendant  as  to  the  cow 
killed  at  the  crossing,  then  we  find  for  the  plaintiff,  and  as- 
sess his  damages  at  fifty-five  (55)  dollars. 

"  John  F.  White,  Foreman" 

Upon  the  return  of  the  jury  with  their  special  verdict,  and 
before  the  discharge  of  the  jury,  the  defendant  objected  to 
the  verdict,  and  moved  the  court  to  send  the  jury  back  to 
consider  further  of  their  verdict,  for  the  reasons : 

First.  That  the  verdict  did  not  find  facts  sufficient  to  base 
a  judgment  upon. 

Second.  That  the  verdict  did  not  find  all  the  material  facts 
in  issue. 

Third.  That  the  verdict  did  not  find  facts  in  issue,  but 
found  conclusions  of  law.        * 

Fourth.  That  the  facts  found  in  the  verdict  were  eviden- 
tial, and  not  ultimate  facts. 

Fifth.  That  the  verdict  found  defendant  to  have  been  neg- 
ligent only  as  conclusions  of  law,  and  did  not  find  the  facts 
from  which  the  court  could  determine  the  question  of  neg- 
ligence. 

Sixth.   That  the  verdict  finds  the  plaintiff  to  have  been? 
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free  from  coutributory  negligence  as  a  conclusion  of  law 
without  finding  the  facts  in  regard  thereto. 

The  court  overruled  this  motion/ to  which  defendant  ex- 
cepted, and,  over  defendant's  objection  and  exception,  dis- 
charged the  jury,  which  action  and  ruling  of  the  court  is 
duly  presented  by  a  bill  of  exceptions. 

The  defendant  filed  a  motion  to  strike  out  certain  specific 
parts  of  the  special  verdict,  which  was  overruled,  and  the 
question  on  the  ruling  is  saved  by  bill  of  exceptions. 

After  the  motion  to  strike  out  parts  of  the  verdict,  the  de- 
fendant filed  its  motion  for  a  venire  de  novo.  After  the  over- 
ruling of  the  motion  for  a  venire  de  notH>,* defendant  filed  his 
motion  for  a  new  trial,  which  was  overruled,  and  exceptions 
reserved.  The  defendant  then  filed  a  motion  for  judgment 
in  its  favor  on  the  special  verdict  found  by  the  jury.  This 
motion  being  overruled,  the  defendant  then  moved  for  judg- 
ment in  its  favor  upon  the  special  verdict  as  to  the  injury, 
loss,  and  damage  to  the  plaintiff  by  reason  of  the  killing  of 
that  one  of  the  plaintiff's  cows  found  to  have  been  struck 
upon  a  public  road  crossing,  and  moves  the  court  to  find  and 
render  judgment  for  the  defendant  in  so  far  as  the  value 
of  said  cow  is  concerned,  which  motion  was  overruled,  and 
exceptions  taken,  and,  on  the  motion  of  the  plaintiff,  the 
court  rendered  judgment  in  favor  of  the  plaintiff  on  the  spe- 
cial verdict  for  $115  and  costs. 

The  assignments  of  errors  are : 

1st.  The  overruling  of  the  demurrer  to  the  third  paragraph 
of  amended  complaint. 

2d.  That  neither  the  second  nor  third  paragraphs  of  the 
amended  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action. 

3d.  That  the  court  erred  in  overruling  appellant's  motion 
to  require  the  jury  to  consider  further  of  the  special  verdict, 
and  erred  in  discharging  the  jury  over  appellant's  objection. 

4th.  That  the  court  erred  in  overruling  appellant's  motion 
for  a  venire  de  novo. 
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5tb.  That  the  court  erred  iu  overruling  appellant's  motion 
to  strike  out  the  conclusions  of  law  and  findings  of  evidence 
from  the  special  verdict. 

6th.  That  the  court  erred  in  overruling  appellant\s  motion 
for  a  new  trial. 

7th.  That  the  court  erred  in  overruling  appellant's  motion 
for  judgment  in  its  favor  on  the  special  verdict. 

8th.  That  the  court  erred  in  overruling  ap{>ellant*s  motion 
for  judgment  in  its  favor  on  the  special  verdict  as  to  the  cow 
killed  on  the  crossing. 

9th.  That  the  court  erred  in  sustaining  appellee's  motion 
for  judgment  on  the  verdict,  and  erred  in  rendering  judg- 
ment thereon. 

No  question  is  discussed  as  to  the  insufficiency  of  either 
paragraph  of  complaint,  and  no  objection  is  pointed  out  tu 
either  paragraph,  and,  therefore,  the  two  first  errors  assigned 
are  waived,  and  we  do  not  consider  them. 

The  third  assignment  of  error  presents  no  question.  The 
refusal  of  the  court  to  send  the  jury  back  to  consider  iiirther, 
for  the  reasons  stated  in  the  motion  of  appellant,  and  the 
discharging  of  the  jury  over  appellant's  objection,  are  mat- 
ters which  must  be  presented  by  a  motion  for  a  new  trial.  The 
object  sought  by  the  appellant  is  to  question  the  rulings  of 
the  court  in  overruling  its  motion  to  require  the  jury  to  be 
sent  back  and  consider  further  of  their  verdict,  and  in  over- 
ruling its  objection  to  the  discharge  of  the  jury,  and  if  the 
rulings  were  erroneous  they  constituted  error  of  law  occur- 
ring at  the  trial,  and  to  present  any  question  as  to  such  rul- 
ing, the  ruling  must  be  assigned  as  error  in  the  motion  for 
a  new  trial.  The  trial  continues  until  the  rendition  of  the 
verdict  by  the  jury.  See  "Trial,"  2  Rapalje  and  Lawrence 
Law  Dictionary,  and  2  Bouvier  Law  Dictionary. 

In  passing  upon  this  question,  as  we  have,  we  do  not  in- 
tend to  hold  that  it  is  proper  practice,  in  a  case  wherein  a 
special  verdict  is  requested,  for  the  court,  on  motion,  to  send 
the  jury  back  after  they  have  returned  a  verdict  to  consider 
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further  or  to  find  further  facts  not  included  in  the  special 
verdict.  In  the  ease  of  Indiana^  etc.,  R.  W.  Co.  v.  Fin- 
nelly  116  Ind.  414,  the  court  says  :  "  It  is  well  settled  in 
this  State,  that  it  is  the  office  of  a  special  verdict  to  find  the 
facts,  and  not  the  evidence  or  conclusions  of  law.  It  is,  also, 
&s  well  settled,  that  it  does  not  follow  that  because  a  special 
verdict  may  contain  evidence,  conclusions  of  law,  facts  with- 
out the  issues,  or  fails  to  find  facts  proveu,  a  motion  for  a 
venire  de  novo  must  be  sustained.  Matters  thus  improperly 
found  will  be  disregarded.  But  if,  stripped  of  those  mat- 
ters, the  verdict  is  yet  sufficient  to  lead  to  and  support  a 
judgment  either  way  under  the  issue  as  made  by  the  plead- 
ings, a  motion  for  a  venire  de  novo  will  be  overruled.  If 
such  a  verdict  fails  to  find  facts  established  by  the  evidence, 
or  finds  facts  not  established  by  the  evidence,  the  remedy  is 
by  a  motion  for  a  new  trial,  and  not  by  a  motion  for  a  venire 
de  navo.'^  Governed  by  this  rule  there  was  clearly  no  error 
in  overruling  the  motion  for  a  venire  de  novo,  as  the  facts 
found  show  the  appellee  entitled  to  recover  a  judgment  for 
the  value  of  one  cow. 

The  fifth  assignment  of  error  is  not  discussed,  and  hence 
we  do  not  consider  it. 

We  pass  the  sixth  and  seventh  assignments  of  error,  and 
next  consider  the  eighth  assignment  of  error,  which  presents 
the  question  as  to  the  sufficiency  of  the  verdict.  Before  the 
rendition  of  the  judgment  on  the  verdict  in  favor  of  the 
appellee,  the  appellant  moved  the  court  for  judgment  in  its 
favor  on  the  special  verdict  as  to  the  cow  killed  on  the  high- 
way crossing,  and  the  court  overruled  the  motion.  This 
was  a  proper  motion.  The  two  causes  of  action  were  clearly 
distinct,  and  if  the  facts  found  in  the  special  verdict  entitled 
the  appellee  to  a  judgment  in  its  favor  upon  the  one  cause 
of  action,  the  motion  should  have  been  sustained.  Johnson 
v.  Culver,  116  Ind.  278. 

The  facts  found  in  the  special  verdict  relating  to  the  cow 
killed  upon  the  highway  crossing  we  think  may  be  stated  as 
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follows:  That  plaintiff ^s  cow,  without  his  fault,  broke 
through  his  pasture  fence  in  the  night-time ;  that  the  fence 
was  a  safe  one,  and  plaintifiT  made  diligent  search  and  was 
unable,  by  reason  of  the  darkness  of  the  night,  to  find  her, 
and  during  the  same  night  she  entered  upon  the  defendant's 
track  at  a  point  where  the  same  crosses  a  public  highway, 
and  while  the  cow  was  upon  the  said  crossing,defendant's  train 
passed  said  crossing  at  a  high  rate  of  speed  without  sounding 
any  whistle  before  reaching  said  crossing,  and  the  locomo- 
tive ran  over  said  cow  and  killed  her.  These  constitute  the 
material  facts  found. 

There  are  some  epithets  and .  some  conclusions  stated  in 
the  verdict,  but  they  must  be  excluded  in  determining  the 
sufficiency  of  the  verdict.  It  is  also  stated  that  the  defend- 
ant made  no  attempt  to  frighten  said  cow  from  said  crossing, 
but  there  is  no  finding  of  facts  that  the  employees  running 
the  train  saw  the  cow  or  knew  she  was  upon  the  crossing,  and 
if  they  did  not  see  her  or  know  she  was  upon  the  crossing, 
they  were  not  required  to  make  any  attempt  to  frighten  her 
off  the  track. 

It  is  very  doubtful  whether  the  appellant  has  a  right  to 
recover  for  this  cow  in  any  event,  in  view  of  the  fact  that 
the  cow  was  at  large  upon  the  highway,  the  plaintiff  being 
required  to  keep  his  cattle  upon  his  own  land  ;  and  the  ques- 
tion is  presented  as  to  whether  or  not  the  cow  was  not  tres- 
passing, even  if  she  escaped  without  appellant's  fault ;  and 
if  so,  whether  there  can  be  a  recovery  even  if  appellee's  neg- 
ligence caused  the  injury ;  but  in  view  of  the  theory  we  take 
of  the  question  presented  by  the  motion,  we  deem  it  unneces- 
sary to  decide  whether  this  would  defeat  a  recovery  or  not. 

The  appellee  seeks  to  recover  in  this  case  by  reason  of  the 
omission  of  the  engineer  and  persons  in  charge  of  the  train 
to  comply  with  the  requirements  of  the  statute  in  sounding 
the  whistle  before  crossing*  the  highway.  Section  4020,  R. 
S.  1881,  makes  it  the  duty  of  engineers  running  engines 
upon  railroads,   upon  approaching  a  highway  crossing,  to 
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«ound  the  whistle  three  times  at  a  distance  of  not  more  than 
one  hundred  and  not  less  than  eighty  rods  from  such  cross- 
ing, and  to  continuously  ring  the  bell  from  that  time  until 
«nch  engine  has  passed  such  crossing. 

Thus  the  engineer  is  required  to  sound  the  whistle  dis- 
tinctly three  times  between  eighty  and  one  hundred  rods 
from  the  highway  crossing,  and  continuously  ring  the  bell 
from  a  distance  of  eighty  rods  before  reaching  the  crossing 
4]ntil  his  engine  has  passed  over  the  crossing. 

Section  4021  makes  the  engineer  liable  to  the  State  for 
failure  to  comply  with  the  provision  of  section  4020 ;  it  also 
provides  that  "  the  company  in  whose  employ  such  engineer 
•or  person  may  be,  as  well  as  the  person  himself,  shall  be 
liable  in  damages  to  any  person  or  his  representatives  w^o 
may  be  injured  in  property  or  person,  or  to  any  corporation 
that  may  be  injured  in  property,  by  the  neglect  or  failure  of 
«uch  engineer  or  other  person  as  aforesaid." 

There  is  no  fact  found  in  the  verdict  to  show  the  em- 
ployees had  any  knowledge  of  the  cow  being  upon  the  cross- 
ing, and  the  fast  rate  of  speed  of  itself  constituted  no  neg- 
ligence ;  it  does  not  appear  that  the  train  was  running  at  any 
unlawful  rate  of  speed,  and  the  only  negligence,  if  any,  with 
which  the  employees  of  the  appellee  are  chargeable  is  omit- 
ting to  sound  the  whistle,  and  unless  from  the  facts  found 
the  conclusion  can  be  drawn  that  the  death  of  the  cow  was 
caused  by  reason  of  the  fact  that  the  whistle  was  not  sounded, 
there  can  be  no  recovery,  for  the  statute  expressly  provides 
that  the  liability  is  for  property  injured  by  reason  of  the  rea- 
son of  the  failure  to  sound  the  whistle  and  ring  the  bell. 

It  is  the  well  settled  rule  that  if  the  finding  or  verdict  is 
silent  upon  a  material  point,  on  that  point  it  is  against  the 
party  having  the  burden.  Dennis  v.  Louisville,  etc,,  R,  W. 
Co.,  116  Ind.  42. 

In  the  absence  of  a  finding  of  a  fact  to  the  contrary,  the 
presumption  is  that  the  engineer  in  charge  of  the  train  dis- 
charged his  duties,  and  sounded  the  whistle  and  rang  the  bell 
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as  the  statute  required.  The  jury  found  as  a  fact  that  he  did 
not  sound  the  whistle,  but  tlie  verdict  is  silent  as  to  whether 
or  not  he  rang  the  bell,  and  being  silent  as  to  that  fact,  we 
are  to  pass  upon  the  question  as  if  that  fact  was  found  in  the 
verdict  in  the  ai&rmative.  With  this  omitted  fact  supplied, 
as  the  law  supplies  it,  the  question  presented  is,  whether  we 
can  draw  the  conclusion  that  the  death  of  the  cow  killed 
upon  the  highway  crossing  was  caused  by  the  neglect  of  the 
engineer  to  sound  the  whistle.  In  order  to  entitle  the  ap- 
pellee to  judgment  for  the  value  of  this  cow,  the  inference 
must  be  drawn  that  the  cow  remained  on  the  track  notwith- 
standing the  noise  of  the  approaching  train,  the  ringing  of 
the  bell,  and  the  shining  head-light  of  the  engine  coming  ata 
rapid  rate  of  speed  towards  her,  but  if  the  whistle  had  been 
souuded  she  would  have  left  the  track  and  avoided  instant 
death.  We  do  not  think  this  conclusion  can  be  drawn  from 
the  facts  found  in  the  special  verdict.  The  primary  object 
of  the  statute  is  to  add  to  the  safety  of  human  life,  and  to 
surround  it  with  an  additional  safeguard  by  requiring  a  sig- 
nal to  be  given  to  persons  in  the  vicinity  of  highway  cross- 
ings, warning  them  of  an  approaching  train,  that  they  may 
heed  the  warning  and  avoid  danger.  It  is  manifestly  not  the 
primary  object  or  purpose  of  the  statute  to  require  this  sig- 
nal for  the  purpose  of  frightening  animals  which  may  chance 
to  stray  upon  the  crossing,  as  the  law  does  not  permit  cattle 
to  run  at  large  in  the  highways  of  the  State,  and  the  pre- 
sumption is  that  none  will  be  upon  the  highway  ;  and  if  they 
were,  would  no  doubt  be  as  liable  to  become  frightened  at 
the  approaching  train  as  by  the  signals  required.  While  upon 
the  contrary,  persons  with  vehicles  and  driving  animals  are 
rightfully  upon  the  highway,  and  it  is  to  be  presumed  if  a 
signal  is  given  they  will  avoid  danger. 

The  court  erred  in  overruling  appellant's  motion  for  judg- 
ment in  its  favor  for  the  cow  killed  on  the  highway  crossings 

The  question  is  presented  on  the  overruling  of  the  motion 
for  new  trial  as  to  the  suflBciency  of  the  evidence,  but  there 
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18  safficient  evidence  to  support  the  verdict  as  to  the  one 
cow  described  in  the  first  part  of  the  verdict.  There  are  also 
some  questions  presented  as  to  the  ruling  of  the  court  on 
the  admission  of  evidence.  We  have  examined  them^  and 
do  not  think  there  is  any  error  in  the  admission  of  evidence 
for  which  the  judgment  should  be  reversed. 

It  is  also  contended  that  the  court  erred  in  some  of  its  in- 
structions given  to  the  jury,  but  the  instructions  which  it  is 
contended  are  erroneous  relate  to  the  liability  for  the  cow 
killed  upon  the  highway  crossing,  and  taking  the  view  we 
have  as  to  the  liability  of  the  appellant  for  this  cow,  it  is  un- 
necessary to  pass  upon  the  question  as  to  the  instructions. 

For  the  error  committed  in  the  overruling  of  appellant's 
motion  for  judgment  in  its  favor  for  the  cow  killed  on  the 
highway  crossing,  the  judgment  must  be  reversed. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  the  court  below  to  sustain  appellant's  motion  for  judg- 
ment in  Its  favor  for  the  cow  killed  upon  the  highway  cross- 
ing, and  to  render  judgment  in  favor  of  appellee  for  the 
damage  done  to  the  cow  described  in  the  record  as  injured 
upon  the  track  where  the  same  was  not  fenced. 

Filed  Oct.  17, 1889. 


No.  14,586. 

Cooper  v.  The  State. 

Criminal  Law. — Orand  Jury. — IrreffiUarities. — AbaiemeTU, — Mere  irregu- 
larities in  drawing  and  organizing  a  grand  jarj  composed  of  qualified 
persons,  which  are  not  prejadicial  to  the  substantial  rights  of  the  de- 
fendant, and  involve  no  charge  of  fraud  or  corruption,  are  not  available 
as  a  plea  in  abatement. 
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Same, —  Waiver  of  Right  io  Flead  in  Abatement, — B7  pleading  to  the  indict- 
ment and  procuring  a  change  of  venue,  the  defendant  waives  his  right 
to  file  a  plea  in  abatement,  and  to  object  to  the  qualification  of  grand 
jurors  or  to  the  mode  of  drawing  or  constituting  that  bodj. 

Same. — JiistiiLctions  to  Jmy.^Beverml  of  Jtuigment, — If ,  upon  considering  all 
of  the  instructions  tpgether,  it  appears  that  the  law  was  stated  with 
substantial  accuracy,  so  that  the  jury  could  not  have  been  misled,  there 
is  no  ground  for  reversal,  although  a  particular  instruction  or  detached 
portion  may  not  be  precisely  accurate. 

Same.  —Bill  of  Exceptiom. — Statement  Concerning  Instruclums. — Where  it  does 
not  appear  by  an  affirmative  statement  in  the  bill  of  exceptions  that  the 
instructions  set  out  therein  are  all  that  were  given,  the  judgment  will 
not  be  reversed  unless  the  instruction  complained  of  is  so  radically 
wrong  as  to  be  incurable. 

Same. — New  Trial, — Newly  Dineovered  Evidence, — To  secure  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  either  diligence  or  an  excuse 
for  not  exercising  it  must  be  shown,  and  it  must  also  appear  that  the 
new  evidence  is  of  such  character  as  to  raise  a  reasonable  presumption 
that  the  result  would  be  difierent  on  a  second  trial. 

Same. — Excessive  Use  of  Intoxicants, — Delirium  Tremens, — After  an  accused 
has  been  convicted  of  murder  over  a  defence  of  self-defence,  affidavits 
of  newly  discovered  witnesses  to  the  effect  that  for  several  months  prior 
to  the  homicide  the  accused  drank  intoxicating  liquors  to  such  an  ex- 
tent that  he  either  had,  or  was  on  the  ve]*ge  of  having,  the  deUrimn 
tremens  when  the  homicide  occurred,  of  which  facts  the  accused,  as  an 
excuse  for  not  exercising  diligence,  deposes  that  he  was  ignorant  until 
the  affidavits  were  read  to  him  after  the  trial,  are  not  sufficient  to  au- 
thorize a  new  trial. 

Same. —  Unsoundness  of  Mind. — Gonehunonof  Witness. — Statements  of  wit- 
nesses, in  affidavits  in  support  of  an  application  for  a  new  trial  on  the 
ground  of  new  evidence,  that  by  the  excessive  drinking  of  intoxicating 
liquors  the  accused's  mental  faculties  had  become  so  impaired  that  he 
was  not  responsible .  for  his  acts,  are  mere  conclusions,  which  will  l>e 
disregarded. 

Same. — Separation  of  Jury. — MisconducL — A  separation  by  one  or  two  jaron 
for  a  necessary  purpose,  attended  by  the  proper  officer,  is  not  miscon- 
duct which  entitles  a  party  to  a  new  trial. 

From  the  Jefferson  Circuit  Court. 

F.  if.  Griffiihy  J.  W.  Linck  and  /.  A.  Worksy  for  appel- 
lant. 

L.  T.  Michener,  Attorney  General,  M.  J8.  Sulzery  Prosecut- 
ing Attorney,  and  /.  H,  OiUett,  for  the  State. 
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Mitchell,  J. — An  indictment  was  returned  into  the 
Switzerland  Circuit  Court  charging  the  appellant,  Cooper, 
with  the  crime  of  murder.  After  arraignment,  and  plea  of 
not  guilty,  the  defendant  applied  for,  and  procured,  the  venue 
of  the  cause  to  be  changed  to  Jefferson  county.  After  ap- 
pearing in  the  circuit  court  of  the  latter  county  he  withdrew 
his  plea  of  not  guilty  and  pleaded  in  abatement,  assigning  as 
reasons  for  abating  the  indictment :  1.  That  the  grand  jury 
was  not  drawn  within  a  period  not  more  than  one  week  pre- 
-ceding  the  commencement  of  the  term  at  which  the  indict- 
ment was  found  and  returned.  2.  That  two  of  the  persons 
<]rawn  as  grand  jurors  were  drawn  by  the  names  of  C.  H. 
Bascom  and  J.  C.  Ricketts  respectively,  their  christian  names 
being  otherwise  omitted.  3.  That  only  three  of  the  per- 
sons drawn  and  summoned  as  grand  jurors  appeared  in  court ; 
that  the  places  of  the  three  who  failed  to  appear  were  filled 
by  the  sheriff  from  the  bystanders,  and  that  the  record  does 
not  show  that  the  persons  thus  called  were  examined  touch- 
ing their  qualifications.  4.  That  the  court  appointed  one 
of  the  persons  thus  called  from  the  bystanders  as  foreman 
of  the  grand  jury. 

The  court  sustained  a  demurrer  to  the  plea.    In  this  there 

« 

was  no  error. 

The  intervention  of  mere  irregularities  in  drawing  and  or- 
ganizing the  grand  jury,  which  involve  no  charge  of  fraud 
or  corruption,  and  which  in  no  way  prejudice  the  substantial 
rights  of  the  defendant,  assuming,  in  the  absence  of  anything 
appearing  to  the  contrary,  that  the  body  as  constituted  was 
composed  of  persons  duly  examined  and  qualified,  and  not 
subject  to  any  of  the  statutory  causes  of  challenge,  is  not 
available  as  a  plea  to  abate  the  indictment.  Whart.  Cr.  PI. 
and  Pr.  (9th  ed.),  section  350 ;  State  v.  Mellor,  13  R.  I. 
€66. 

Section  1656,  R.  S.  1881,  specifies  certain  causes  for  which 
a  grand  jury  may  be  challenged,  and  confines  the  right  of 
challenge  to  the  causes  specified.     It  may  be  that  in  case  a 
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person  accused  of  crime  has  no  opportunity  to  make  the 
challenge,  the  facts  upon  which  a  challenge  might  have  been 
predicated  could  be  pleaded  in  abatement  at  the  proper  time, 
but  the  grounds  available  as  a  basis  for  challenge  can  not  be 
extended  by  plea  in  abatement.  Besides,  the  right  to  file  a 
plea  in  abatement  was  waived  by  pleading  to  the  indictment, 
and  applying  for  and  obtaining  a  change  of  venue,  which 
was  equivalent  to  a  general  continuance. 

An  objection  to  the  qualification  of  grand  jurors,  or  to  the 
mode  of  drawing  or  constituting  the  body,  must  be  made 
before  pleading  to  the  indictment.  If  not  made  until  after 
plea,  the  objection  is  waived.  United  States  v.  Oale,  109  U. 
S.  65  ;   Gooper  v.  State,  64  Md.  40. 

'^  Though  the  demand  upon  the  prisoner  at  the  arraign- 
ment is  to  say  whether  he  is  guilty  or  not  guilty,  he  may,  in- 
stead of  answering  this  question,  *  *  *  plead  in  abatement. 
*  *  And  he  must  plead  in  abatement  or  demur  now,  or  not 
at  all ;  for  his  right  to  do  either  is  waived  by  the  plea  of 
guilty  or  not  guilty."     1  Bishop  Cr.  Proc,  section  730. 

"  Without  leave  of  court,  which  is  granted  only  in  very 
strong  cases,  the  plea  of  not  guilty  can  not  be  withdrawn  to 
let  in  a  plea  in  abatement,  for  on  principle  a  plea  of  not 
guilty  admits  all  that  a  plea  in  abatement  contests,  and  after 
a  plea  of  not  guilty,  a  plea  in  abatement  is  too  late.  A  plea 
in  abatement,  also,  can  not,  it  has  been  held,  be  filed  after  a 
general  continuance."     Whart.  Cr.  PI.  and  Pr.,  section  426. 

The  plea  was,  as  we  have  seen,  intrinsically  insufficient,  and 
not  having  been  filed  until  after  the  defendant  pleaded  not 
guilty,  which  plea  does  not  appear  to  have  been  withdrawn 
by  special  leave  of  court,  there  was  ample  justification  on 
either  ground  for  the  ruling  of  the  court  in  sustaining  the 
demurrer.   ' 

It  is  objected  that  the  court  erred  in  defining  the  crime  of 
manslaughter,  in  that  it  omitted  the  word  "  voluntary."  In 
all  other  respects  the  definition  follows  the  statute  literally. 
It  is  not  perceived  how  the  defendant  could  have  been  prej- 
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udiced  by  the  omission  of  this  word.  Besides,  the  omitted 
word  was  in  effect  supplied  in  an  instruction  subsequently 
given. 

The  rule  is  firmly  established  that  if,  upon  considering  all 
the  instructions  together,  it  'fairly  appears  that  the  law  was 
stated  with  substantial  accuracy,  so  that  the  jury  could  not 
have  been  misled,  no  ground  for  reversal  is  -presented,  even 
though  a  particular  instruction,  or  some  detached  portion 
thereof,  may  not  be  precisely  accurate. 

Other  instructions  given  by  the  court  are  made  the  sub- 
jects of  criticism.  What  has  been  said  above  is  applicable 
to  all  those  to  which  objection  is  made.  Without  setting  out 
the  instructions,  or  indulging  in  extended  comment  upon 
them,  it  is  enough  to  say  that  certain  expressions  may  be  * 
found  in  each  of  those  pointed  out  as  objectionable,  relating 
to  abstract  principles  of  law,  which  when  considered  apart 
from  the  instructions  as  a  whole,  may  not  be  strictly  and 
technically  accurate,  but  with  the  exception  that  they  seem 
unnecessarily  long  and  numerous,  they  are  not  justly  subject 
to  animadversion. 

It  may  not  be  amiss  to  remark  that,  as  a  rule,  whenever 
instructions  extend  beyond  a  clear  and  concise  statement  of 
the  law  applicable  to  the  facts  as  admitted  or  claimed  to  be 
proven  in  the  particular  case,  they  become  hindrances  rather 
than  aids  to  a  jury  of  non-professional  men,  unacquainted 
with  the  abstract  principles  and  technical  language  of  the 
law.     Thompson  Trials,  section  2333. 

Moreover,  while  it  appears  that  the  court  gave  certain  in- 
structions, set  out  in  a  bill  of  exceptions,  it  does  not  affirm- 
atively appear,  either  by  implication  or  by  a  direct  statement 
to  that  effect,  that  the  instructions  set  out  in  the  bill  were 
all  that  were  given.  In  the  absence  of  such  affirmative 
statement,  or  something  from  which  the  fact  could  be  im- 
plied, we  could  not  reverse  a  judgment  unless  an  instruction 
complained  of  was  so  radically  wrong  as  to  be  incurable. 


\ 
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Puett  V.  Beard,  86  Ind.  104  ;   Garrett  v.  State,  109  Ind.  627  ; 
GriM  V.  State,  117  Ind.  277. 

The  appellant  predicated  his  defence  wholly  "upon  the 
theory  that  he  had  taken  the  life  of  a  human  being  in  what 
he  believed  to  be  the  lawful  and  justifiable  defence  of  his  per- 
son. He  went  upon  the  stand  as  a  witness  in  his  own  be- 
half, and  gave  an  intelligent  and  detailed  account  of  all  the 
circumstances  and  inducements,  as  he  claimed,  that  led  up  to- 
and  culminated  in  the  homicide.  After  a  verdict  finding 
him  guilty  of  murder  in  the  second  degree,  the  defendant 
assigned,  as  one  of  the  grounds  for  a  new  trial,  that  since 
the  return  of  the  verdict  he  had  discovered  new,  competent 
and  material  evidence^  which  is  embodied  in  the  affidavits  of 
six  or  seven  witnesses,  whom  it  is  alleged  can  be  produced 
if  a  new  trial  should  be  granted.  These  persons  all  depose, 
in  substance,  that  for  several  months  prior  to  the  homicide 
the  accused  indulged  the  habit  of  drinking  intoxicating 
liquors  to  such  an  extent  as  that  he  either  had,  or  was  upon 
the  verge  of  having,  the  delirium  tremens  about  the  time  the 
homicide  occurred,  and  that  in  the;r  opinion  he  had,  by  con> 
tiuual  drinking  to  excess,  so  impaired  his  mental  faculties  as 
that  he  was  of  unsound  mind,  and  not  responsible  for  his 
acts.  As  an  excuse  for  not  exercising  diligence  in  not  dis- 
covering the  above  evidence  prior  to  the  trial,  the  accused 
deposes  that  he  was  not  aware  of  the  fact  that  his  mind  had 
become  affected  by  drink  until  he  heard  the  affidavits  of  the 
newly  discovered  witnesses  read,  and  that  he  never  had  any 
knowledge  or  intimation  of  the  facts  set  forth  in  the  affida- 
vits before  going  into  the  trial.  Counsel  for  the  accused  de- 
posed substantially  to  the  same  effect. 

It  does  not  appear  how  it  came  about  that  the  new  evi- 
dence was  discovered  after  the  return  of  the  verdict.  The 
showing  was  insufficient  for  two  reasons :  1.  There  is  no 
diligence  whatever  shown,  nor  do  the  facts  averred  present 
any  excuse  for  the  failure  to  exercise  diligence.  2.  The  evi- 
dence alleged  to  have  been  newly  discovered  is  not  of  such 
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a  character  as  to  raise  a  reasonable  presumptiou  that  the  re- 
sult of  a  second  trial  would  be  different  from  the  first. 

It  is  incredible  that  the  accused,  after  having  lived  a  life  of 
comparative  sobriety,  should  have  indulged  in  a  course  of 
continued  dissipation  for  several  months  until  he  had  reached 
the  verge  of  delirium  tremens,  and  that  after  recovering  there- 
from and  regaining  his  faculties,  he  should  have  been  so 
utterly  oblivious  to  his  previous  condition  as  not  to  know 
anything  about  it,  or  its  effects  upon  him,  until  the  affida- 
vits of  others  were  read  in  his  hearing.  It  should  be  stated 
that  the  homicide  occurred  in  November,  1884,  after  which 
the  accused  fled  the  State,  and  was  not  apprehended  and 
tried  until  after  a  period  of  more  than  three  years  had 
elapsed.  It  can  not  escape  observation,  that  he  and  his 
friends  should  have  remained  in  total  ignorance  of  his  im- 
paired mental  condition  during  all  this  time,  and  until  after 
an  unsuccessful  defence  had  been  made,  on  another  theory, 
stoutly  contended  for,  and  that  in  some  undisclosed  manner 
the  evidence  upon  which  a  defence  of  insanity  was  then  pro- 
posed, should  be  discovered  so  soon  after  an  adverse  verdict. 

The  newly  discovered  testimony  amounts  to  nothing  more 
than  that  the  accused  had  indulged  to  excess  in  drink  for 
several  months  prior  to  the  homicide,  and  that  he  was  on  the 
verge  of  delirium  tremens.  The  statements  made  by  the  sev- 
eral witnesses  that  his  mental  faculties  had  thereby  become 
impaired  to  such  a  degree  that  he  was  not  responsible  for 
his  acts,  were  mere  conclusions  which  can  not  be  regarded. 
Warner  v.  StaUy  114  Ind.  137;  Grubb  v.  State,  supra. 

It  is  not  pretended  that  the  homicide  occurred  while  the 
accused  was  in  a  fit  of  delirium,  and  the  mere  fact  that  he 
had,  by  several  months^  excessive  drinking,  brought  on  a 
nervous  condition  bordering  on  delirium,  would  be  very 
slight  evidence  of  insanity.  As  is  said  in  Insurance  Co.  v. 
Foley,  105  U.  S.  350 :  *^ An  attack  of  delirium  tremens  may 
sometimes  follow  a  single  excessive  indulgence.'' 

New  trials  for  newly  discovered  evidence  ought  only  to 
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be  granted  after  the  most  careful  Bcrutiay  of  the  evidence 
alleged  to  have  been  discovered,  and  when  it  raises  a  violeat 
presumption  that  a  different  result  would  be  reached  o|)on  a 
second  trial.  Thompson  Trials,  section  2759;  Hines  v. 
Driver,  100  Ind.  315. 

It  is  shown  that  two  or  three  of  the  jurors,  accompanied 
by  a  sworn  bailiff,  went  from  the  room  in  which  the  jur)' 
were  deliberating  to  the  water-closet.  The  affidavit  of  the 
bailiff  shows  that  they  were  not  absent  to  exceed  three  or 
four  minutes ;  that  they  were  in  his  charge  all  the  time,  and 
that  no  communication  was  made  to  them,  and  that  they 
were  guilty  of  no  misconduct. 

A  separation  by  one  or  more  jurors  for  a  necessary  pur- 
pose, attended  by  the  proper  officer,  is  not  such  misconduct 
as  entitles  a  party  to  a  new  trial.     JRiley  v.  State,  95  Ind.  446. 

The  foregoing  are  all  the  points  that  are  presented  in  such 
a  manner  as  to  require  notice.     There  was  no  error. 

The  judgment  is  affirmed,  with  oosts. 

Filed  Oct  18,  1889. 


No.  13,967. 

Glatt  v.  Fobtman  bt  al. 

Pbomibsobt  Note. — Payable  in  Bank, — Bank  not  the  Agent  of  RByee.—h' 
solvency  of  Bank, — Where  the  makers  of  a  note  made  payable  at  a  desig- 
nated bank,  on  the  date  of  its  becoming  dae,  pay  to  the  bank  both  the 
principal  and  interest  of  the  note,  with  the  direction  that  it  be  applied 
to  its  payment,  and  the  bank  afterwards  becomes  insolvent,  they  are 
not  discharged ;  for  the  designation  of  a  bank  as  the  place  of  payment 
does  not  authorize  a  deposit  at  the  payee's  risk,  when,  as  under  section 
368,  B.  S.  1881,  the  payee  is  not  bound  to  present  the  note  for  payment 
at  the  designated  place  to  charge  the  maker,  and  the  bank  is  not  deemed 
the  agent  of  the  payee. 

From  the  Jennings  Circuit  Court. 
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A,  O,  Smith,  for  appellant. 

Jl  Overmyer  and  F.  E.  Liii^e,  for  appellees. 

Elliott^  C.  J. — The  appellant^s  complaint  is  founded  on 
a  promissory  note  executed  by  the  appellees.  The  note  con- 
tains a  provision  making  it  payable  at  the  Jennings  County 
Bank.  The  answer  alleges  that  on  the  day  the  note  became 
due  the  appellees  paid  to  the  bank  the  principal  and  interest 
of  the  note^  and  directed  that  it  be  applied  to  its  payment; 
that,  at  the  time  the  money  was  placed  in  the  bank  the  ap- 
pellees did  not  know  who  the  holders  of  the  note  were,  and 
that  long  after  the  money  was  deposited  the  bank  became 
insolvent. 

The  answer  must  be  adjudged  bad.  We  have  a  statute 
which  reads  thus:  ^' In  any  action  or  defence,  founded  upon 
a  bill  or  note,  or  other  contract  for  the  payment  of  money 
at  a  particular  place,  it  shall  not  be  necessary  to  prove  or 
aver  a  demand  at  the  place,  but  the  opposite  party  may  show 
a  readiness  to  pay  such  demand  at  the  proper  place."  Sec- 
tion 368,  R.  8.  1881. 

The  efPect  of  this  statute  is  to  overthrow  the  rule  sanc- 
tioned in  Palmer  v.  HugheSy  1  Blackf.  328,  and  with  the  fall 
of  that  rule  fell  the  right  of  the  maker  of  a  promissory  note, 
payable  at  a  particular  bank,  to  discharge  the  obligation  by 
depositing  the  money  in  the  bank  for  the  benefit  of  the 
payee.  As  the  law  provides  that  the  holder  is  not  bound 
to  present  the  note  to  the  bank  for  payment  in  order  to  charge 
the  maker,  it  necessarily  follows  that  money  deposited  in  the 
bank  can  not  be  deemed  to  be  deposited  with  the  payee's 
agent.  It  is  not  placed  there  at  his  risk,  but  at  the  risk  of 
the  payor.  The  readiness  to  pay  at  the  place  designated 
constitutes  a  defence,  if  properly  followed  up,  but  the  deposit 
of  the  money  for  the  payee  does  not  discharge  the  maker  of 
the  note.  The  obligation  remains  in  force  until  payment  is 
made  to  the  payee  or  his  agent,  and  unless  the  note  is  in  the 
Vol..  120.— 26 
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hands  of  the  bank  it  is  not  the  payee's  agent.  Wallaoe  y. 
McConnell,  13  Peters,  131 ;  Ward  v.  SaiUh,  7  Wall.  447; 
Brabston  v.  Gibaon,  9  How.  263;  Adams  v.  Hackensack 
Improvement  Gommiaaion,  44  N.  J.  Law,  638 ;  WiUiamsporij 
etc.,  Co.  V.  Pinkerton,  95  Pa.  St.  62. 

The  law  is  a  factor  in  every  contract,  and  it  enters  into  the 
contract  before  us,  and  relieves  the  payee  of  the  note  from 
the  duty  of  presenting  it  at  the  place  of  payment.  As  the 
law  provides  that  the  note  need  not  be  presented  to  the  bank, 
the  payor  had  no  right  to  act  upon  the  presumption  that  the 
bank  was  the  payee's  agent,  nor  to  presume  that  the  pay- 
ment to  the  bank  discharged  him  from  liability.  The  rale 
upon  which  the  payor  is  bound  to  act  is,  that  the  bank  is  uot 
authorized  to  receive  payment  unless  the  note  is  lodged  with 
it,  for  the  designation  of  the  place  of  payment  does  not 
bind  the  payee  to  present  the  note  at  that  place,  and,  as  he 
is  under  no  obligation  to  do  this,  something  must  be  added 
in  order  to  authorize  such  a  payment  to  be  made  to  the  bank 
as  will  extinguish  the  debt.  This  is  well  settled  by  the  ad- 
judged cases. 

We  attach  no  importance  to  the  clause  in  the  note  waiving 
presentment  for  payment,  for  we  think  the  case  governed  by 
the  general  rule,  that  the  designation  of  a  bank  as  the  place 
of  payment  does  not  authorize  a  deposit  at  the  payee's  risk 
where  there  is  no  obligation  resting  upon  him  to  present  the 
note  at  the  place  designated.  The  waiver  clause  is  inserted, 
it  may  not  be  amiss  to  say,  for  the  purpose  of  holding  the 
endorsers,  without  a  presentment  for  payment,  and  it  does 
not  affect  the  rights  of  the  makers  of  a  promissory  note.  It 
is  the  law  that  dispenses  with  the  necessity  of  presenting  the 
note  at  the  place  fixed,  and  of  this  law  the  contracting  parties 
were  bound  to  take  notice. 

Judgment  reversed. 

Berkshire,  J.,  did  not  take  any  part  in  the  decision  of 
this  case. 

Filed  Oct  1^,  1889. 
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Liggett  HaLv.  Hinkley. 


No.  13,741. 

Liggett  et  al.  v.  Hinkley. 

Ksw  TbiaJm'-As  f4  Bighi.^Aelion  to  Set  Ande  Coiwe^anee  of  EmI  Atalc 
— Judgment  Lien, — Where  a  creditor  seeks  to  set  aside  a  oonveyanoe  of 
real  estate  in  order  to  subject  it  to  a  prior  judgment  lien,  asserting  that 
his  debtor  is  the  real  owner,  the  title  to  the  land  having  been  frando- 
lently  taken  in  the  name  of  another,  the  debtor  is  not  ss  of  right  en- 
titled to  a  new  trial,  the  title  to  the  land  being  involved  only  oollat^ 
erally. 

From  the  Fulton  Circuit  Court. 

&  Keith,  J.  D.  McLaren  and  E.  (7.  Martiruialey  for  ap- 
pellants. 

A.  C  Capron  and  M.  R.  Smith,  for  appellee. 

Mitchell,  J. — This  was  an  action  by  Mary  Hinkley 
against  Jane  Liggett  and  James  W.  Liggett  to  set  aside  a 
^oonveyance  of  certain  real  estate,  and  to  subject  the  land  to 
the  lien  of  a  judgment  theretofore  recovered  by  the  plaintiff 
against  the  defendant  Jane  Liggett. 

It  is  averred  in  the  complaint  that  Jane  Liggett  paid  the 
purchase-price  of  the  land  out  of  her  own  means,  and  that 
she  caused  the  conveyance  to  be  taken  in  the  name  of  her 
son,  James  W.,  who  paid  no  part  of  the  consideration,  and 
that  this  was  done  with  the  fraudulent  intent,  participated  in 
by  both  the  vendor  and  vendee,  to  cheat,  hinder,  and  delay 
the  creditor  of  Jane  Liggett,  and  particularly  to  put  the 
property  beyond  the  reach  of  the  plaintiff's  judgment. 

There  was  a  judgment  for  the  plaintiff  upon  an  issue  made 
by  the  general  denial,  and  a  decree  subjecting  the  land  to 
the  plaintiff's  judgment. 

The  only  question  involved  in  this  appeal  is  the  propriety 
of  the  ruling  of  the  court  in  refusing  the  defendants  a  new 
trial  as  a  matter  of  right,  they  having  made  due  application 
therefor  in  the  manner  prescribed  by  the  statute. 
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The  plaintiff  asserted  no  claim  of  title  or  right  to  the 
possession  of  the  land.  The  action  was  by  a  creditor,  who. 
asserted  that  his  debtor  was  the  real  owner,  and  that  the  title 
to  the  land  had  been  fraudulently  taken  in  the  name  of  an- 
other, who  held  it  in  trust  for  the  creditors  of  one  of  the  de- 
fendants. In  such  an  action  the  losing  party  is  not  entitled 
to  a  new  trial  as  a  matter  of  right,  because  the  title  only 
comes  in  question  collaterally  and  as  a  mere  incident.  Perry 
V.  Ensleyj  10  Iiid.  378;  Shular  v.  Shular,  56  Ind.  30,  and 
cases  cited. 

It  is  only  where  the  plaintiff  claims  a  subsisting  interest  in 
land,  and  a  right  to  the  possession,  or  a  right  to  have  the  title 
quieted  as  against  another  claiming  an  adverse  title,  that  the 
statute  regulating  new  trials  as  a  matter  of  right  applies. 
Benner  v.  Benner,  10  Ind.  256  ;  Gvilett  v.  Miller,  106  Ind. 
75;  Kreitline  v.  Franz,  106  Ind.  359. 

Where  the  purpose  of  the  action  is  merely  to  enforce  or 
cancel  a  lien,  encumbrance,  or  contract,  the  statute  does  not 
apply.  Williams  v.  ITiames,  do.,  Oo.,  105  Ind.  420 ;  Fom  v. 
mier,  109  Ind.  260. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  19, 1889. 


No.  15,084. 

The  State  v.  Dittmab. 

GBimNAL  Law. — Oppresnve  QarnishmeiU. — Eiemption  Lo/wb. — Sending 
Qui  of  State  to  Evade.— One  who  himself  takes  a  claim  oat  of  this  State 
with  intent  to  deprive  a  debtor  of  the  benefit  of  the  exemption  laws  bj 
instituting  proceedings  in  garnishment  in  another  State,  '*  sends  "  the 
claim  oat  of  the  State,  within  the  meaning  of  section  2162^  B.  8L 1881, 
making  such  act  an  offence. 

From  the  Dubois  Circuit  Court. 


I 


MAY  TERM,  1889.  389 


The  State  v.  Dittmar. 


Zr.  r.  Michener,  Attorney  General,  J.  L.  BretZy  Prosecuting 
Attorney,  and  J.  H,  Gillette  for  the  State. 
C.  L.  Jewetty  for  appellee. 

OiJ)6,  J. — This  is  a  prosecution  under  section  2162,  B.  S. 
1881.  The  prosecution  was  commenced  before  a  justice  of 
the  peace.  There  was  an  appeal  to  the  circuit  court,  and  on 
leave  of  court  the  defendant  withdrew  his  plea  of  not  guilty 
and  moved  to  quash  the  affidavit,  which  motion  was  sus- 
tained, to  which  ruling  of  the  court  the  State  excepts  and  ap- 
peals and  assigns  such  ruling  as  error. 

The  affidavit  charges  that  the  defendant  Dittmar  on  the 
13th  day  of  February,  1889,  at  said  county  of  Dubois  and 
State  of  Indiana,  being  then  and  there  the  owner  of  a  certain 
demand  on  contract  against  him,  the  said  Isaac  A.  Lock- 
wood,  amounting  to  the  sum  of  $16.55,  with  intent,  thereby 
to  deprive  the  said  Isaac  A.  Lockwood  of  his  rights  under 
the  statutes  of  Indiana,  on  the  subject  of  the  exemption  of 
property  on  proceedings  in  garnishment,  did  then  and  there 
unlawfully  take  upon  his  person  said  claim  into  the  State  of 
Kentucky  for  the  purpose  of  collecting  the  same  by  pro- 
ceedings in  garnishment  against  the  said  Isaac  A.  Lockwood 
and  against  the  Louisville,  Evansville  and  St.  Louis  Rail- 
road Company  as  garnishee  defendant,  etc. 

The  objection  made  to  the  affidavit  is,  that  the  allegation 
that  the  defendant  ^'  did  unlawfully  take  upon  his  person 
said  claim  into  the  State  of  Kentucky '^  does  not  charge  a 
crime  under  section  2162  of  the  statute,  which  declares  that 
whoever  sends  or  causes  to  be  sent  out  of  the  State  of  In- 
diana any  claim  for  debt  to  be  collected  by  proceedings  in 
attachment,  garnishment,  etc.,  shall  upon  conviction  thereof 
be  fined,  etc.  This  presents  the  same  question  as  was  pre* 
sented  and  decided  in  the  case  of  State  v.  Dittmar,  ante,  p. 
54.  Upon  the  authority  of  that  case  we  hold  that  the 
affidavit  is  sufficient,  and  the  court  erred  in  sustaining  the 
motion  to  quash. 
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Judgment  reversed,  at  the  costs  of  the  appellee,  with  in- 
struotions  to  overrate  the  motion  to  quash. 

Filed  Oct  19, 1889. 
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No.  13,904. 

Beem  v.  Chestnut. 

ImNmoATnro  LiquoBs.— Ontof^u/  ScUc^OwU  JUa6tZi^.— Under  wctioa 
5323,  R.  8. 1881,  one  who  sells  intoxicating  liquors  to  another  in  riola- 
tion  of  the  liquor  law,  is  liable  personally,  as  well  as  upon  his  bond,  to 
any  one  who  has  thereby  sustained  damage  to  person,  property  or  meau 
of  support 

Same. — Sale  to  Intoxicated  Ptnon, — Domagti  to  Wife  hy  Being  Drnm  frm 
Home, — One  who  sells  liquors  to  an  intoxicated  person,  knowing  his 
condition,  is  liable  under  section  6323,  R.  S.  1881,  for  damages  sos- 
tained  by  the  wile  of  the  yendee  by  being  driven  from  home  into  the 
cold  by  her  husband,  while  crazed  by  the  effect  of  the  liquors  so  sold, 
whereby  she  is  made  sick  and  suffers  pain,  loss  of  time,  and  expense 
in  being  cured. 

Same. — Character  of  Action, — Contributory  Negligenee. — Oomp!aini. — ^The  ac^ 
tion  in  such  case  is  not  predicated  upon  the  negligence  of  the  defend- 
ant, but  upon  an  aggressive  wrong,  and  the  plaintiff  is  not  required  to 
aver  that  she  was  free  from  fault  contributing  to  the  injury  snstaioed. 

From  the  Lawrence  Circuit  Court. 

Jf.  F.  Dunn  and  O.  G.  Dunn^  for  appellant. 

Mitchell,  J. — This  was  an  action  by  Fannie  Chestnnt 
against  Richard  E.  Beem  to  recover  damages  alleged  to  have 
been  sustained  to  her  person,  property  and  means  of  sup- 
port, on  account  of  the  use  by  her  husband,  Haningan  Chest- 
nut, of  intoxicating  liquors  unlawfully  sold  to  him  hj  the 
defendant. 

It  is  averred  that  the  defendant  unlawfully  sold  intonoii- 
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ing  liquors  to  the  plaintiff's  husband^  while  he  was  in  a  stat-e 
of  iatoxication,  knowing  his  condition  at  the  time,  whereby 
the  latter  became  crazed  and  incapacitated  for  business^  and 
spent  and  squandered  his  own  and  plaintiff's  money ^  thereby 
causing  the  plaintiff  to  sustain  damage  to  her  property  and 
means  of  support. 

In  an  additional  paragraph  it  is  further  averred  that  the 
plaintiff's  husband^  by  reason  of  the  intoxication  so  unlaw- 
fully produced,  became  crazed,  and  while  in  that  condition 
drove  her  from  her  home,  while  thinly  clad,  into  the  cold, 
whereby  she  was  made  sick,  and  was  damaged  thus  by  suf- 
fering pain  and  loss  of  time,  and  in  expenses  incurred  in 
being  restored  to  health. 

The  only  question  presented  involves  the  propriety  of  the 
ruling  of  the  court  in  overruling  the  demurrer  to  the  com- 
plaint. 

The  action  was  against  the  defendant  personally  under  sec- 
tion 5323,  R.  S.  1881.  That  this  section  authorizes  an  ac- 
tion in  general  terms  against  one  who  sells  intoxicating 
liquors  in  violation  of  the  provisions  of  the  liquor  law,  per- 
sonally as  well  as  upon  his  bond,  has  been  definitely  settled 
by  recent  decisions  of  this  court.  Dunlap  v.  WagncTy  85 
Ind.  529;  Muloahey  v.  OwenSy  116  Ind.  286;  State,  exreL, 
v.  Cooper,  114  Ind.  12. 

It  is  said,  however,  that  because  the  main  element  of  dam- 
ages was  predicated  upon  the  cruel  treatment  which  the 
plaintiff  suffered  at  the  hands  of  her  husband,  and  the  im- 
pairment of  health  resulting  therefrom,  it  became  necessary 
to  aver  that  she  was  free  from  fault  contributing  thereto,  and 
that  such  averment  being  absent  from  the  complaint  made  it 
bad.     This  view  is  not  sustained. 

This  was  not  an  action  based  upon  the  mere  negligence  or 
non-feasance  of  the  defendant,  in  failing  to  do  that  which  the 
law  required  of  him,  or  made  it  his  duty  to  do,  but  upon  an 
actual  aggressive  wrong,  constituting  the  violation  of  a  pos- 
itive law,  in  knowingly  selling  intoxicating  liquors  to  the 
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plaintiff's  hasband  while  he  was  in  a  state  of  intoxication. 
Pennsylvania  Go.  v.  Sindair,  62  Ind.  301. 

Where  one  merely  neglects  a  duty  which  the  law  imposes 
upon  him,  his  act  may  be  one  of  mere  neglect  or  non-feasance, 
but  where,  in  violation  of  a  positive  statute,  he  does  an  act  to 
the  injury  of  a  third  person,  he  thereby  invades  the  rights 
of  the  other,  and  his  act  is  one  of  actual  aggressive  wrong. 
The  rule  applicable  in  cases  of  assault,  or  assault  and  battery, 
govern  in  such  cases. 

The  statute  regulating  the  sale  of  intoxicating  liquors 
stands  as  a  guaranty  that  no  one  shall  knowingly  sell,  barter, 
or  give  away  intoxicating  liquors  in  violation  of  its  provi- 
sions, so  as  to  inflict  damage  upon  the  person  or  property  or 
means  of  support  of  another.  Every  citizen  of  the  State 
has  a  right  to  the  security  which  the  observance  of  this  law 
affords,  and  a  violation  of  the  law  resulting  in  injury  is  an 
unlawful  invasion  of  the  rights  of  the  person  injured. 

"  When  the  wrong-doing  of  the  defendant  is  merely  neg- 
ligence, the  contributory  negligence  of  the  plaintiff  may,  as 
is  well  understood,  operate  as  a  defence,^'  but  when  the  de- 
fendant does  that  which  amounts  to  an  unlawful  invasion  of 
the  plaintiff's  right  of  personal  security  or  of  private  prop- 
erty, the  doctrine  of  contributory  negligence  has  no  appli- 
cation. Chicago,  etc.,  R.  R.  Co.  v.  BiUSj  118  Ind.  221 ;  Town 
of  Salem  v.  Oollery  76  Ind.  291-  Steinmetz  v.  Kelly,  72  Ind. 
442 ;  Beach  Contrib.  Neg.,  section  22. 

If  the  expulsion  of  the  plaintiff  from  her  home  into  the 
cold  was  a  direct  consequence  of  the  defendant's  unlawfal 
act,  he  was  civilly  liable  for  the  resulting  damages  to  the  same 
extent  as  if  he  had  expelled  her  with  his  own  hands.  One 
who  in  violation  of  law  sets  in  motion  a  dangerous,  uncon- 
trolled force,  must  take  notice  of  the  consequences  that  are 
liable  to  follow,  and  be  ready  to  answer  under  the  statute  for 
any  damages  to  the  person  or  property  of  those  who  are 
within  its  protection.  Dunlap  v.  Wagner,  supra,  and  cases 
cited. 
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In  the  language  of  the  court  in  Schroder  y.  Crawford,  94 
111.  357,  "  The  statute  was  designed  for  a  practical  end,  to 
give  a  substantial  remedy,  and  should  be  allowed  to  have  ef- 
fect according  to  its  natural  and  obvious  meaning/^ 

There  was  no  error  in  the  ruling  of  the  court. 

Judgment  affirmed,  with  costs. 

FUed  Oct.  18, 1889. 


No.  18,335. 

Boyd  v.  Bbown  et  al. 

VxBinar. —  When  Court  May  Direct  for  Drfendant. — Where  there  la  no  evi- 
dence to  support  a  verdict  in  favor  of  the  plaintiff,  the  court  may  prop- 
erly direct  the  jary  to  return  a  verdict  for  the  defendant. 

Attachmeitt  AMD  GARNISHMENT.— ^^toriMy's  Fees,—  Money  paid  by  a 
debtor  to  his  attorneys  for  services  to  be  rendered  by  them  in  defend- 
ing an  action  against  him,  is  not  subject  to  garnishment  in  a  proceed- 
ing ancillaiy  to  the  main  action. 

Sams. — Money  Paid  under  Ckmtraet. — Money  paid  by  a  debtor  to  another  in 
pursuance  of  a  contract  whereby,  the  latter  undertakes  to  build  a  house 
upon  land  belonging  to  the  debtor's  wife,  becomes  the  property  of  the 
contractor,  and  is  not  subject  to  garnishment  at  the  suit  of  the  debtor's 
creditors. 

From  the  Hancock  Circuit  Coart. 

t/l  A.  New,  J.  W.  JoneSj  L  P.  Potdson  and  W.  F.  JfeBane, 
for  appellant. 

O.  O.  OffvUj  E.  Marsh  and  W.  W.  Cook,  for  appellees. 

Coffey,  J. — This  suit  was  instituted  by  the  appellant 
against  the  appellee,  Adam  T.  Brown,  in  the  Hancock  Cir- 
cuit Court,  on  a  promissory  note.     As  ancillary  to  the  main 
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action  an  attaohment  was  sued  out  and  the  other  appellees 
were  garnished. 

The  affidavit  in  attachment  charges  that  the  defeodant, 
Adam  T.  Brown^  is  abont  to  sell^  convey,  and  otherwise  dis- 
pose of  his  property  subject  to  execution,  with  the  fraada- 
lent  intent  to  cheat,  hinder,  and  delay  his  creditors. 

The  affidavit  in  garnishment  charges  that  the  appellee 
Smith  has  property  in  his  possession,  or  under  his  coDtrol, 
belonging  to  the  appellee  Brown,  which  the  sheriff  can  not 
attach,  placed  there  by  the  said  Brown  to  cheat  and  defraud 
his  creditors. 

The  affidavit  in  garnishment  against  the  other  defendants 
charges  that  they  have  money  or  other  property  in  their 
hands  belonging  to  the  defendant  Browu,^  placed  there  after 
the  writ  of  attachment  was  served  on  the  appellee  Brown. 

The  cause  being  at  issue  was  submitted  to  a  jury  for  trial, 
and  at  the  conclusion  of  the  evidence  for  the  appellant  the 
court  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ants as  to  the  attachment  proceedings,  and  the  appellant 
excepted. 

Several  errors  are  assigned,  but  as  counsel,  in  their  brief, 
urge  but  one,  viz.,  the  overruling  of  the  motion  for  a  new 
trial,  we  need  not  set  out  or  consider  the  others.  It  is  urged 
by  the  appellant  that  the  court  erred  in  instructing  the 
jury  that  there  was  not  sufficient  evidence  in  the  cause  to 
support  the  proceeding  in  attachment,  and  that,  therefore, 
thev  should  return  a  verdict  for  the  defendants  as  to  that 
branch  of  the  cause. 

It  appears  from  the  evidence  in  the  cause  that  for  some 
years  prior  to  the  commencement  of  this  suit,  and  at  that 
time,  the  appellee  Brown  was  largely  indebted  to  the  appel* 
lant.  A  few  days  prior  to  the  commencement  of  this  suit, 
the  appellee  Brown  was  granted  a  pension  by  the  United 
States  government  in  the  sum  of  Jl.051.07,  on  account  of 
disabilities  contracted  as  a  soldier  in  the  army.  He  delivered 
the  check  for  this  amount  of  pension  money  to  the  ajqieU^ 
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Smith,  who  deposited  the  same  to  his  owd  credit  with  the 
Greenfield  BaDlcing  Company.  Prior  to  the  time  that  Brown 
received  the  check  for  his  pension  he  had  entered  into  a  con- 
tract with  the  appellee  Smith,  by  the  terms  of  which  the 
said  Smith  agreed  to  furnish  the  material  and  construct  a 
house  on  the  land  of  Brown's  wife  for  the  sum  of  $600.  It 
was  agreed  between  them  at  the  time  the  check  was  deliv- 
ered to  Smith  that  he  was  to  retain  $600  of  the  proceeds 
thereof  as  pay  for  building  said  house,  and  was  to  pay  to 
Brown  the  remainder.  At  the  time  the  writ  of  garnishment 
was  served  on  Smith  he  had  drawn  from  the  bank  the  $600  due 
to  him  and  had  expended  it, land  was  engaged  in  the  build- 
ing of  the  house  pursuant  to  the  contract  with  Brown,  and 
had  already  expended  about  $300  for  the  work  and  material 
osed  in  its  construction  up  to  that  date.  He  had  also  paid  to 
Brown  the  remainder  of  the  proceeds  of  said  check.  The 
money  sought  to  be  reached  in  the  han^ds  of  the  other  gar- 
nishee defendants  is  money  paid  them  by  Brown  as  attorney 
fees  in  this  action.  Until  Brown  received  his  pension  money 
he  was  regarded  as  insolvent,  and  there  is  no  evidence  that 
the  writ  of  attachment  was  levied  upon  any  property  be- 
longing to  him. 

There  is  evidence  in  the  record  tending  to  prove  that  it 
was  the  intention  and  desire  of  the  appellee  Brown  to  keep 
his  pension  money  from  his  creditors.  Upon  these  facts  the 
court  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ants as  to  the  attachment  proceeding,  and  in  this  we  think 
the  court  did  not  err. 

Where  there  is  no  evidence  to  support  a  verdict  in  favor 
of  the  plaintiff,  it  is  not  error  for  the  court  to  direct  the 
jury  to  return  a  verdict  for  the  defendant.  MeClaren  v. 
IndianapoUsy  eic^  R.  R.  Co.y  83  Ind.  319;  Dodge  v.  Oay- 
lardf  53  Ind.  365 ;  Steinmetz  v.  WingaUy  42  Ind.  574 ;  Koer- 
ner  v.  SUxte,  98  Ind.  7. 

As  there  could  be  no  order  entered  in  the  case  for  the  sale 
of  property,  as  none  had  been  attached,  the  only  question 


S96  SUPREME  COURT  OF  INDIANA, 

Boyd  v.  Brown  d  aL 

lefty  80  far  as  the  attachment  proceeding  was  concerned,  re- 
lated to  the  charge  that  the  garnishee  defendants  had  money 
or  property  in  their  hands  belonging  to  the  defendant  Brown. 
We  know  of  no  rule  by  which  Brown's  attorneys  could  be 
required  to  part  with  the  fees  they  had  received  for  defend- 
ing this  case.  They  owed  him  their  services  as  attorneys,  it 
is  true,  but  they  owed  him  no  money,  neither  did  they  have 
in  their  possession  any  money  or  property  which  belonged 
to  him.  Nor  can  it  be  said  that  Smith  was  indebted  to 
Brown  in  any  sum  of  money,  or  had  under  his  control  any 
money  or  property  which  belonged  to  him. 

When  Brown  paid  Smith  the  $600  in  consideration  of  hi8 
agreement  to  furnish  the  material  and  build  a  house,  the 
money  became  the  property  of  Smith,  and  Brown  had  no 
right  to  demand  of  him  the  payment  of  any  money,  if  he 
complied  with  his  contract  to  build  the  house.  There  was, 
therefore,  nothing  in  the  cause  upon  which  any  decree  or 
order  in  the  attachment  proceeding  could  be  made,  and  for 
this  reason  it  was  proper  for  the  court  to  instruct  the  jury  to 
return  a  verdict  for  the  defendants  as  to  the  attachment  pro- 
ceedings. 

Judgment  affirmed. 

Filed  Oct  18, 1889. 
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PRA.cnoB. — Motion  to  Strike  Out  JParta  af  DqHmtionB. — Caiue  for  yew  2Via/. —      120       397 
Supreme  Court, — A  ruling  on  a  motion  to  strike  out  parts  of  depositions 
must  be  assigned  as  cause  for  a  new  trial  in  order  to  present  any  ques- 
tion on  appeal. 

Daxagbs. — Exeeseite  Beeovery, — Supreme  Court — The  Supreme  Court  will 
not  reverse  a  judgment  on  the  ground  of  excessive  damages  unless  the 
amount  allowed  appears  at  first  blush  to  be  outrageous  and  excessive. 

Same. — Bailroad, —  Untawful  Expulsion  cf  Passenger, —  Non-Excessive  Dam- 
ages,— The  amount  of  five  thousand  five  hundred  dollars  is  not  exces* 
sive  damages  for  injuries  sustained  by  a  passenger  by  falling  over  a 
track  at  a  railroad  depot,  after  his  unlawful  expulsion  from  a  train^ 
where  the  evidence  shows  that  the  passenger  was  an  active  business 
man,  capable  of  earning  from  one  hundred  and  fifty  dollars  to  more 
than  two  hundred  dollars  per  month,  and  that  at  the  time  of  the  trial 
be  was  deprived  of  the  use  of  one  arm,  with  a  strong  probability  that 
the  injury  would  be  permanent. 

(Sams. — Jury  not  Required  to  Itemise  Damages,— In  an  action  for  damages 
resulting  from  being  unlawfully  ejected  from  a  train,  the  jury  can  not 
properly  be  required  to  itemize,  and  assess  a  separate  amount  for,  each 
element  entering  into  and  making  up  the  gross  sum  allowed,  and  in 
determining  whether  the  damages  are  excessive  only  the  gross  sum  will 
be  considered. 

From  the  Sullivan  Circuit  Court. 

W.  H.  De  Wolf,  8.  N,  Charnbera  and  E.  H.  DeWolf,  for  ap- 
pellant. 

W.  A.  Oullopy  G,  W,  Shaw  and  J.  8,  Priichdt,  for  appellee. 

OLJ>Sy  J. — This  is  an  action  by  the  appellee  against  the 
appellant  to  recover  damages. 

The  complaint  charges  that  the  plaintiff  wa»  a  stock  dealer, 
and  on  the  Ist  day  of  December^  I8869  he  shipped  on  the 
defendant's  road  a  car  of  stock  at  Sumner,  Illinois,  consigned 
to  Cincinnati,  Ohio,  and  received  from  the  agent  of  the  de- 
fendant a  shipping  bill,  which  entitled  him  to  free  transpor- 
tation over  the  defendant's  road  to  Cincinnati,  to  take  care 
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of  his  stock;  that  at  WashingtoQ,  Indiana,  he  was  forcibly 
ejected  from  the  train  in  the  night-time^some  distance  from  the 
depot,  and  in  wallving  along  the  platform  of  the  depot  he 
fell  upon  a  truck,  and  sustained  serious  injuries,  greatly 
bruising,  tearing,  and  lacerating  his  legs,  arms,  and  body, 
whereby  his  right  arm  and  shoulder  are  permanently  disabled; 
that  he  has  suffered,  and  will  continue  to  suffer,  greatly  both 
in  body  and  in  mind. 

The  action  was  commenced  in  the  Knox  Circuit  Court, 
and  by  change  of  venue  sent  to  the  Sullivan  Circuit  Coart, 
where  a  trial  was  had,  resulting  in  a  verdict  for  the  plaintiff 
for  five  thousand  five  hundred  dollars. 

The  defendant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  taken,  and  judgment  rendered  for 
the  plaintiff  on  the  verdict. 

The  appellant  assigns  as  error  the  overruling  of  a  motion 
to  strike  out  questions  and  answers  in  depositions.  The  rul- 
ing of  the  court  on  the  motion  to  strike  out  questions  and 
answers  in  the  depositions  was  not  assigned  as  a  cause  for  t 
new  trial,  and  the  question  is  not  properly  before  this  coort 
for  a  review  of  the  ruling  of  the  trial  court.  J^ersonvilk, 
eto.y  R.  i2.  Go,  V.  Riley,  39  Ind.  568 ;  National  Bank  and 
Loan  Oo.  v.  Dunn,  106  Ind.  110;  Hdtton  v.  Jones,  78  Ind. 
466. 

There  is  but  one  other  question  discussed  by  counsel  io 
their  brief,  and  that  is  as  to  the  amount  of  damages  assessed. 
It  is  claimed  that  the  damages  are  excessive,  and  that  the 
verdict  ought  to  be  set  aside  and  a  new  trial  granted. 

This  question  is  properly  presenteti  in  the  motion  for  a 
new  trial. 

The  appellate  court  will  not  reverse  a  case  on  the  ground 
of  excessive  damages  unless  they  appear  at  first  Mash  to  be 
outrageous  and  excessive.  Tovm  of  WedemiUe  v.  Fireman^ 
66  Ind.  265 ;  Carthage  Tampik^  Cb.  v.  Andrew^j  102  Ind. 
138. 

There  was  evidence  iq  this  case  tending  to  prove  thai  the 
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appellee  was  a  fitock  dealer  in  Sumner,  Illinois  ;  that  in  ad- 
dition to  being  engaged  as  a  stock  dealer  he  was  also  engaged 
in  fisurmingy  livery,  and  other  business,  having  partners  in 
some  of  the  various  kinds  of  business  in  which  he  was  en- 
gaged ;  that  he  shipped  a  car-load  of  stock  from  Sumner,  Il- 
linois, to  Cincinnati,  Ohio,  and  received  a  bill  of  lading,  or 
contract  of  shipment,  entitling  him  to  ride  upon  the  freight 
train  carrying  the  car  of  stock ;  that  he  boarded  the  train  ; 
the  first  conductor  in  charge  of  the  train  recognized  his  right 
to  ride  upon  the  train,  and  punched  the  contract  in  the  usual 
way  of  punching  tickets,  and  carried  him  to  Viucennes,  In- 
diana. At  that  point  another  conductor  took  charge  of  tiie 
train,  and  refused  to  recognize  the  right  of  the  appellee  to 
ride  by  virtue  of  the  contract,  and  ordered  him  off  the  train, 
ordering  him  to  get  off  the  train  or  pay  his  fare,  and  refused 
to  carry  him  further  than  Washington,  Indiana^  unless  he 
paid  his  fare.  The  appellee  did  not  have  a  sufficient  amount 
of  money  with  him  to  pay  his  fare  to  Cincinnati,  and  at 
Washington  the  train  stopped  with  the  car  in  which  appellee 
was  riding  seventy-five  or  one  hundred  rods  from  the  depot, 
and  in  pursuance  to  the  orders  of  the  conductor  the  appellee 
got  off  the  car,  and  it  was  very  dark,  and  in  going  to  the 
depot  ran  against  a  truck  on  the  platform,  and  injured  him- 
self; that  the  appellee  was  before  that  time  crippled  in  the 
left  arm,  and  that  he  fell  when  he  ran  against  the  truck 
and  injured  his  right  shoulder  and  right  arm.  This  oc- 
curred in  December,  1886,  and  he  was  unable  to  use  his  arm 
or  do  any  manual  labor  up  to  the  time  of  the  trial,  in  April, 
1887,  and  that  he  could  not  put  his  hand  in  his  pocket  or 
pall  his  coat  off,  and  had  not  done  so  since  the  injury  by  rea- 
son of  such  injury  to  his  said  arm  and  shoulder,  nor  could 
he  drive  tibout  to  attend  to  his  business  or  write  letters ;  that 
his  knee  was  bruised  and  was  bleeding  when  he  got  to  a  light 
at  the  depot,  but  he  suffered  no  lasting  injury  from  the  knee, 
it  soon  healed  ;  that  he  suffered  severely  from  the  injury  to 
hi^  right  arm  and  shoulder  for  a  considerable  length  of  time. 
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The  evidence  of  the  witnesses^  some  of  whom  are  physi- 
cians, lends  pretty  clearly  to  show  that  the  injury  is  a  per- 
manent one.  The  appellee  is  about  fifty-one  years  of  age, 
and  there  was  evidence  to  show  that  his  services  were  val- 
uable and  worth  from  one  hundred  and  fifty  to  upwards  of 
two  hundred  dollars  per  month. 

•  We  can  not  say  that  the  damages  assessed  appear  at  first 
blush  to  be  outrageous  or  excessive.  The  trial  occurred 
sotne  four  months  after  the  injury,  and  the  appellee  could  not 
then  use  his  arm. 

It  is  very  clear  from  the  evidence  that  the  appellee  will 
sufier  from  the  injury  and  be  deprived  of  the  use  of  his  arm 
for  a  considerable  length  of  time  at  least,  and  a  very  strong 
probability  that  the  injury  is  a  permanent  one,  which  will 
deprive  him  of  the  proper  use  of  his  arm  during  his  whole 
life,  and  cause  him  some  suffering. 

'  There  is  some  evidence  showing  that  the  appellee  used  in- 
toxicating liquors,  but  not  to  excess ;  also,  that  he  was  not 
confined  to  his  house  constantly  but  a  few  days,  and  that  be 
had  his  arm  and  shoulder  bandaged,  and  walked  about,  be- 
ing more  comfortable  by  doing  so  than  while  remaining  in 
the  house. 

It  is  evident  that  the  jury  were  of  the  opinion  that  the  ose 
of  intoxicants  and  the  moving  about  did  not  aggravate  the 
injury  or  retard  it  from  healing. 

Interrogatories  were  submitted  for  the  jury  to  answer,  and 
it  is  urged  that  they  answered  that  they  did  not  know 
whether  the  injury  was  a  permanent  one  or  not.  This  is  a 
fact  the  jury  might  have  been  required  to  answer  definitely, 
and  as  they  did  not  we  can  not  give  any  consideration  to  the 
answer,  but  are  compelled  to  look  to  the  evidence,  as  we  have, 
in  determining  the  extent  of  the  injury  and  its  permanency. 

Interrogatories  were  also  submitted  requiring  the  jury  to 
itemize  the  damages  allowed,  stating  how  much  they  allowed 
for  humiliation  and  mortification,  how  much  for  mental  suf- 
fering, how  much  for  physicial  suffering,  and  so  on,  with  the 
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different  items  for  which  damages  are  assessable,  and  answers 
were  made  to  these  interrogatories. 

This  was  not  proper  practice.  Damages  were  assessable 
for  all  the  injuries  sustained,  and  the  jury  can  not  be  required 
to  itemize  and  assess  a  separate  amount  for  each  element  en- 
tering into  and  making  up  the  gross  sum  allowed.  As  well 
it  might  be  required  of  the  plaintiff  in  his  complaint  to  set 
forth  the  particulars  of  his  claim  for  damages,  alleging  what 
amount  of  damage  he  sustained  by  reason  of  mental  suffer- 
ing, and  what  on  account  of  physicial  suffering.  This  cer- 
tainly could  not  be  required  in  a  pleading,  neither  can  it  be 
required  of  a  jury  to  assess  the  damage  for  each  separately 
in  a  case  of  tort.  A  rule  may  be  applicable  in  actions  on 
contracts  and  not  in  actions  for  tort.  In  an  action  on  an  ac- 
coant  a  bill  of  particulars  may  be  required^  but  not  in  an  ac- 
tion for  damages  for  an  assault  and  battery.  We  can  not, 
therefore,  consider  the  separate  items  stated  by  the  jury  in 
their  answers  to  interrogatories,  but  must  determine  whether 
the  gross  sum  assessed  in  the  general  verdict  is  excessive* 

The  judgment  should  not  be  reversed  by  reason  of  the 
damages  assessed  being  excessive. 

Jodgment  affirmed,  with  costs. 

filed  Oct  18, 1889. 
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No.  13,950. 

Biggs  et  al.  v.  Trees. 

PjiOinaBOBT  J^OTTE.— Edcraw.— Ddiveiy  b^ore  CondUion  Ftrformei,  —  Im- 
Inlily. — One  in  whose  hands  a  note  has  been  placed  by  the  miker  to  be 
delivered  to  the  payee  upon  the  performance  of  certain  conditions  by 
him,  and  who,  in  violation  of  his  obligation,  delivers  the  note  to  tbe 
payee  before  the  performance  of  the  conditions,  is  liable  in  damages  to 
the  maker,  who  has  become  responsible  to  the  payee's  endorsee,  a  5omi 
fide  holder. 

From  the  Sullivan  Circuit  Court. 

J.  8.  BaySf  J,  T.  Beasley  and  A.  B.  Williams^  for  appel- 
lants. 

J.  (7.  BriggSy  W.  S.  Maple  and  J.  T,  Hays^  for  appellee. 

Elliott,  C.  J. — The  appellants  were  partners  doing  busi- 
ness as  real  estate  brokers.  Swain  employed  them  to  sell 
his  farm,  and  they  did  sell  it  to  the  appellee  for  four  thoa- 
sand  dollars.  As  part  of  the  purchase-price  the  appellee 
assumed  and  agreed  to  pay  the  principal,  but  not  the  inter- 
est, of  a  mortgage  executed  to  an  insurance  company  to  se- 
cure eighteen  hundred  dollars ;  a  like  amount  was  paid  in 
cash,  and  a  note  for  the  remainder  was  executed  by  the  ap- 
pellee, and  to  secure  its  payment  he  executed  a  mortgage 
upon  the  land  bought  of  Swain.  The  note  was  payable 
in  bank  and  was  placed  in  the  hands  of  the  appellants.  By 
the  terms  of  the  contract  between  the  parties  the  note  was 
to  be  held  by  the  appellants  until  an  abstract  of  title  was 
furnished  to  the  appellee,  and  all  liens  against  the  land  paid 
and  discharged.  The  note  was  not  placed  in  the  hands  of  tbe 
appellants  for  the  purpose  of  passing  the  title  to  it,  bot  for 
the  purpose  of  delivering  it  to  Swain  and  closing  the  sale  as 
soon  as  he  had  complied  with  his  agreement  and  paid  tbe 
liens  on  the  land.  The  appellants,  notwithstanding  their 
agreement  to  retain  possession  of  the  note  and  mortgage,  de- 
livered them  without  the  consent  of  the  appellee  tx)  Swain. 
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The  note  was  transferred  by  endorsement  to  a  person  for  a 
valuable  consideration^  before  maturity^  and  the  endorsee  re- 
ceived it  without  notice  of  any  defence.  At  the  time  the 
contract  of  sale  was  made,  there  were  liens  on  the  land  to 
the  amount  of  (108  above  the  amount  of  the  encumbrance 
assumed  by  the  appellee.  Swain  is  insolvent  and  is  not  a 
resident  of  the  State. 

The  appellee  could  not  have  successfully  defended  against 
the  note  in  the  hands  of  the  endorsee,  for  it  was  by  his  act 
that  the  appellants  were  enabled  to  put  the  note  in  circula- 
tion, and  he  must  suffer  rather  than  the  innocent  third  per- 
son. The  principle  which  rules  here  is  the  same  as  that 
which  prevailed  in  Quick  v.  MUligan,  108  Ind.  419  (55  Am, 
Rep.  49).  One  who  places  in  another^s  hands  his  promissory 
note,  perfect  in  all  its  parts,  can  not  defeat  the  note  in  the 
hands  of  a  bona  fide  holder.  The  rule,  indeed,  in  cases  of 
promissory  notes  negotiable  under  the  law  merchant  extends 
much  further,  but  we  need  do  no  more  than  apply  the  prin- 
ciple we  have  indicated  as  the  governing  one,  although  a 
much  broader  rule  might  be  applied. 

The  appellants  violated  their  contract  and  must  respond 
in  damages.  It  is  no  defence  for  them  to  assert  that  in  law 
the  delivery  to  them  was  absolute,  and  transferred  title  to 
Swain  at  once,  for  whatever  may  be  the  rule  as  between 
payor  and  payee,  it  is  quite  clear  that  the  appellants  having 
agreed  to  retain  the  note,  were  bound  to  keep  their  contract. 

The  assumption  that  the  appellants  were  the  agents  of 
Swain  is  unfounded,  for  they  undertook  to  retain  the  notes 
under  an  agreement  with  the  appellee  and  not  as  Swain's 
agents.  But  if  they  had  received  the  notes  as  the  agents  of 
Swain,  they  had  no  right  to  violate  their  agreement  with  the 
appellee.  If  Swain  himself  had  made  such  an  agreement 
and  it  was  properly  evidenced  by  writing,  he  would  have  no 
right  to  violate  it. 

Judgment  affirmed,  with  ten  per  cent,  damages  and  costs. 

FUed  Oct.  18, 1889. 
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Mason  v.  Burk. 

Supreme  CouBT.^-Loto  (^  Que. — OomplainL — The  decision  of  the  SapreoM 
Court  on  a  former  appeal  remains  the  law  of  the  case  through  all  of  its 
sabsequent  stages,  and  a  complaint  once  held  good  can  not  thereafter 
be  questioned. 

Same. — Revenal  of  JvdymenL — New  IVial  as  to  Whole  Que. — Where  a  judg- 
ment is  reversed  on  appeal,  with  directions  to  grant  a  new  trial  as  to 
the  whole  case,  the  granting  of  a  new  trial  operates  upon  all  the  parties 
to  the  record. 

GoNTBACT. — Rcjueimim. — QxticettaJtion  qf  Mortgage. — Where  one  of  the  par* 
ties  to  a  tripartite  transaction,  although  so  directed  by  the  court,  rs- 
fuses  to  take  the  steps  necessary  to  secure  a  performance  of  the  con- 
tract, he  can  not  complain  of  a  judgment  putting  all  the  parties  in  state 
qw)  by  rescinding  the  contract  and  cancelling  the  release  of  a  mortgage 
held  against  him  and  entered  satisBed  in  pursuance  of  the  contract. 

From  the  Montgomery  Circuit  Court. 

X.  /•  OoppagCf  for  appellant. 

21  H.  Ristine  and  H,  H.  Ristine^  for  appellee. 

Berkshire,  J. — The  record  in  this  case  is  very  imperfect^ 
and  in  the  condition  in  which  we  find  it  we  are  in  some  doobi 
as  to  whether  the  questions  which  counsel  for  the  appeliani 
seeks  to  present  by  his  assignment  of  errors  are  before  us. 
But  as  we  are  able  to  understand  the  course  of  the  case  from 
the  facts  stated  in  the  special  finding  of  the  court,  we  will  doI 
regard  the  imperfections  in  the  transcript. 

The  appellee  filed  his  complaint  October  Gth,  1884,  against 
George  Sims,  Jane  Sims,  and  George  Mason  the  appellaot^ 
The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
special  finding  of  facts  and  conclusions  of  law  made  by  the 
court,  a  judgment  rendered  for  the  appellee  against  the 
Simses,  and  a  judgment  in  favov  of  the  appellant  for  his 
costs.     From   the  judgment  the   Simses  appealed  to  thb 
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court,  giving  to  the  appellant,  their  co-defendant,  notice  of 
the  appeal  as  required  by  the  statute. 

The  appellant  filed  a  paper  in  this  court  which  he  styled 
a  disclaimer.  The  appellee  filed  cross-errors.  The  judg- 
ment of  the  lower  court  was  reversed,  and  the  cause  re- 
manded with  directions  to  grant  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  the  opinion  of  this  court. 
See  Sims  v.  Burky  109  Ind.  214. 

After  the  case  again  reached  the  Montgomery  Circuit 
Court,  a  new  trial  was  granted  in  obedience  to  the  order  of 
this  court,  and  the  appellant  was  ordered  to  file  a  cross-com- 
plaint against  the  Simses.  But  afterwards,  on  his  motion,  the 
order  requiring  the  appellant  to  file  a  cross-complaint  was 
rescinded.  After  the  court  had  granted  a  new  trial,  the  ap- 
pellant filed  a  demurrer  to  the  complaint,  which  the  court 
overruled  and  he  excepted.  He  then  filed  a  motion  to 
strike  his  name  from  the  record  as  a  defendant  to  the  action, 
which  the  court  overruled,  and  he  took  an  exception ;  he 
then  filed  an  answer  in  four  paragraphs,  the  first  being  a 
general  denial.  To  the  second,  third,  and  fourth  paragraphs 
the  appellee  filed  demurrers,  which  were  overruled  as  to  the 
second  and  third  paragraphs,  and  sustained  as  to  the  fourth, 
and  exceptions  were  reserved  by  the  parties  respectively. 

The  appellee  then  filed  a  reply  in  two  paragraphs  to  the 
second  and  third  {>aragraphs  of  the  appellant's  answer,  the 
first  paragraph  being  a  general  denial.  The  appellant  filed 
his  demurrer  to  the  second  paragraph  of  reply,  which  was 
by  the  court  overruled,  and  he  excepted. 

The  cause  being  at  issue  was,  by  agreement,  submitted  to 
the  court  for  trial,  and  afterwards,  the  court  (having  been 
requested  so  to  do  by  the  appellant)  made  a  special  finding, 
and  to  the  conclusions  of  law  as  stated  the  appellant  ex- 
cepted, and  thereupon  a  judgment  was  rendered  for  the  ap- 
pellee.    The  appellant  assigns  errors  as  follows : 

1.  The  court  erred  in  overruling  appellant's  demurrer  to 
the  complaint. 
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2.  The  court  erred  in  overruling  appellant's  motion  to 
strike  his  name  from  the  record. 

3.  The  court  erred  in  sustaining  the  appellee's  demurrer 
to  the  fourth  paragraph  of  the  appellant's  answer. 

4.  The  court  erred  in  overruling  appellant's  demurrer  to 
the  second  paragraph  of  reply. 

6.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

6.  The  court  erred  in  each  and  all  of  its  conclusions  of 
law  upon  the  facts  found. 

It  will  not  be  necessary  for  us  to  consider  the  errors  as- 
signed separately;  we  will  set  out  the  special  finding  of  the 
courty  which  states  the  facts  clearly  and  concisely,  and  what 
we  shall  say  with  reference  to  the  facts  as  found,  will  dispose 
of  all  the  questions  presented  : 

"  Ellis  Bubk 

'^George  Sims  et  al. 

'^  Come  again  the  parties,  and  the  defendant  Mason  re- 
quests the  court  to  find  specially  the  facts  and  state  the  con- 
clusions of  law  thereon,  and  the  court  now  specially  finds  the 
facts  as  follows : 

''  1.  That,  on  the  24th  day  of  September,  1884,  the  plain- 
tifi^,  Ellis  Burk,  was  the  owner  of  fourteen  (14)  acres  of  kind 
situated  in  Montgomery  county,  Indiana,  being  part  of  the 
west  half  of  the  southeast  quarter  of  the  southwest  quarter 
of  section  thirty  (30),  in  township  twenty  (20)  north,  range 
four  (4)  west,  bounded  as  follows :  Beginning  at  the  center 
of  said  southwest  quarter  and  running  thence  south  56  rods, 
thence  east  40  rods,  thence  north  56  rods,  thence  west  40 
rods  to  the  beginning. 

"  2.  That,  on  the  said  24th  day  of  September,  1884,  George 
Mason  was  the  owner  in  fee  of  six  acres  of  land  in  said 
county,  being  all  of  that  part  of  the  west  half  of  the  south- 
east quarter  of  the  southwest  quarter  of  said  section  thirty 
(30),  in  township  and  range  aforesaid,  which  lies  south  of 
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and  adjacent  to  the  fourteen  acre  tract  owned  by  said  Bark^ 
as  set  forth  in  the  finding  last  above ;  that  upon  said  six 
acres  there  was  a  mortgage  in  favor  of  the  plaintiff,  and  owing 
by  said  George  Mason,  for  $180,  for  unpaid  purchase-money. 

''  3.  That  prior  to  said  24th  day  of  September,  1884,  de- 
fendant Greo.  Sims  entered  into  a  parol  contract  with  said 
Burk  for  the  purchase  of  said  Ellis  Burk  of  this  said  fourteen 
acres  of  land  therein  before  described,  at  $30  per  acre, 
amounting  to  the  sum  of  (420,  and  that  prior  to  said  day 
Sims  also  entered  into  a  parol  contract  with  said  Mason  for 
the  purchase  of  said  six  acres  of  land  at  $50  per  acre,  amount- 
ing to  the  sum  of  $800,  and  out  of  the  purchase-money  of 
said  six  acres,  that  said  Simd  agreed  with  said  Mason  to 
pay  to  Burk  the  mortgage  thereon  on  his  farm,  amounting 
to  $180. 

*'  4.  That,  on  the  24th  day  of  September,  1884,  when  the 
parties  met  for  the  purpose  of  executing  deeds  of  convey- 
ance in  pursuance  of  said  contract  of  purchase,  the  defend- 
ant George  Sims  requested  said  George  Mason  that  he 
convey  his  said  six-acre  tract  to  Ellis  Burk,  and  that  said 
Ellis  Burk  then  convey  the  said  fourteen-acre  tract  and  said 
six-acre  tract  to  Jane  Sims,  the  wife  of  said  George  Sims, 
in  one  deed,  to  which  request  Mason  and  Burk  severally  as- 
sented, said  Mason  only  on  condition  it  would  not  interfere 
with  his  trade  with  Sims,  but  of  this  condition  Burk  had 
no  knowledge. 

'^5.  That,  on  said  24th  day  of  September,  1884,  said 
Burk  and  wife  executed  to  said  Jane  Sims  a  warranty  deed 
for  said  twenty  acres  of  land,  and  thereupon  said  Sims  paid 
to  said  Burk  on  his  purchase  of  said  fourteen-acre  tract  of 
land  in  cash,  $70,  by  note  on  J.  W.  Goben,  $150,  and  at  the 
same  time  he  executed  to  him,  Burk,  his  two  promissory  notes 
for  $100  each,  and  secured  said  two  notes  by  mortgage  on 
the  whole  of  said  twenty-acre  tract  of  land.  And  at  the 
same  time,  in  pursuance  of  his  contract  with  said  Mason  for 
the  purchase  of  said  six-acre  tract  of  land,  and  in  part  pay- 
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ment  of  the  purchase-money  therefor,  he  paid  in  cash  to  said 
Burk  for  said  Mason  the  farther  sum  of  $180,  being  the 
full  amount  of  the  mortgage  held  by  said  Burk  on  said  six- 
acre  tract,  and  due  him  from  said  Mason,  and  that  said  Burk 
then  released  said  mortgage  upon  the  proper  record  in  the 
county  recorder's  office. 

"  6.  That  said  George  Mason  and  his  wife  signed  and  ac- 
knowledged a  warranty  deed  to  said  Burk  on  said  day  for 
said  six-acre  tract  of  land,  but  failed  and  refused  to  deliver 
the  same  to  said  Burk,  for  the  reason  that  said  George  Sims 
refused  to  pay  to  said  Mason  the  sum  of  $120  due  him  as 
the  balance  of  the  purchase-money  of  said  six  acres  over  and 
above  (he  said  $180,  according  to  their  said  contract  of  pur- 
chase. 

'^  6}.  That  said  six-acre  tract  of  land  was  included  in 
said  deed  of  Burk  to  Sims  under  the  expectation  and  be- 
lief on  the  part  of  the  plaintiff  Burk  that  the  contract  for  the 
purchase  and  sale  of  the  same  which  had  been  made  between 
said  Sims  and  Mason  would  then  and  there,  on  said  24th 
day  of  September,  be  fully  consummated  by  the  execution 
of  a  deed  therefor  to  the  said  Burk  as  a  part  of  the  transac- 
tion in  accordance  with  the  understanding  of  all  the  parties 
as  above  found. 

"  7.  That,  on  October  4th,  1884,  and  before  the  beginning 
of  this  suit,  the  plaintiff  deraauded  a  rescission  of  said  con- 
tract and  made  demand  therefor  of  said  George  Sims  and 
Jane  Sims,  at  the  same  time  tendered  to  them  $250  United 
States  currency,  commonly  called  "  greenbacks,'*  and  also 
tendered  to  them  the  note  on  J.  W.  Gt)ben  for  $150,  and  the 
two  notes  of  $100  each  which  had  been  executed  by  them 
September  4th^  1884,  together  with  the  mortgage  securing 
the  same,  being  all  that  the  said  Burk  had  received  from 
them,  and  at  the  same  time  demanded  a  conveyance  to  him- 
self of  said  twenty  acres  of  land. 

*'  8.  That  said  plaintiff,  Ellis  Burk,  was,  at  the  beginning 
of  said  suit,  able,  willing,  and  ready  to  bring  into  court  said 
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money,  notes  and  mortgage  so  tendered  as  aforesaid  to  said 
George  and  Jane  Sims,  to  comply  with  any  order  of  the 
court  in  relation  thereto,  and  ever  after  continued  so  ready, 
able,  and  willing,  until  the  rendition  of  the  judgment  in  said 
cause  at  the  March  term,  1887,  whereby  a  rescission  was  ad- 
judged as  between  plaintiff  and  Sims  and  Sims. 

**  The  court  finds  that  the  complaint  in  this  case  is  the 
«ame  one  originally  filed  on  the  6th  day  of  October,  1884; 
that  prior  to  the  appeal  heretofore  taken  in  this  case  defend- 
ants Sims  and  Sims  answered  separately,  and  defendant 
Mason  filed  a  general  denial,  and  upon  the  issues  joined  the 
oourt  made  a  special  finding  of  facts  and  stated  conclusions 
of  law;  that  a  judgment  was  rendered  in  said  cause  that 
plaintiff  Burk  be  released  from  his  covenants  of  warranty 
in  his  deed  to  said  Jane  Sims,  and  that  defendant  Mason 
recover  of  plaintiff  his  costs  taxed  at  ^^ ;  that  the  plaintiff 
was  not  entitled  to  a  rescission  of  his  contract  as  to  the  six- 
acre  tract,  nor  as  to  the  fourteen-acre  tract;  from  which 
Sims  and  Sims  took  said  appeal  and  joined  said  Mason 
as  a  co-party  in  said  appeal;  that  said  Mason  filed  in  the 
Supreme  Court  a  disclaimer. 

**  10.  That  both  plaintiff  and  defendant  Sims  excepted  to  the 
conclusions  of  law  as  stated  by  the  court,  but  that  defendant 
Mason  made  no  objections  or  exceptions  thereto,  and  no  mo- 
tion was  made  for  a  new  trial  by  any  of  the  parties  to  said  case. 

''11.   That  the  defendant  Sims  appealed  to  the  Supreme 

Court,  and  assigned  errors  against  plaintiff  Burk  upon  the 

record  thereof  as  follows : 

** '  State  op  Indiana,  \      j-    q,,^^^  n^,^. 
Mabion  County.    }      ^^  ^^^^  ^^''^' 

''  *  George  Sims, 

Ellis  Bubk. 
"  'Assignment  of  errors : 
''^The  appellants  George  Sims  and  Jane  Sims  each  sev- 
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erally  for  himself  and  herself  says  that  there  is  manifest  i 

error  in  the  proceedings  and  judgment  of  the  Montgomery  j 

Circuit  Court  in  the  above  entitled  cause,  for  the  reasons 
following : 

"  *  1st.  The  court  erred  in  overruling  the  separate  motion 
of  each  of  said  appellants  to  tax  the  costs  in  the  cause  against 
the  appellee,  Ellis  Burk. 

'' '  2d.  The  court  erred  in  overruling  the  separate  motion 
of  each  of  said  appellants  to  tax  the  costs  of  the  issues  tried 
to  said  appellee,  Ellis  Burk. 

*^  *  3d.  The  court  erred  in  overruling  the  separate  demur- 
rer of  each  of  the  appellants,  George  Sims  and  Jane  Sims, 
to  the  (plaintiff's)  appellee's  complaint. 

"  '  4th.  The  court  erred  in  its  conclusions  of  law  upon  the 
special  finding  of  facts.  Wherefore  the  appellants  George 
Sims  and  Jane  Sims  each  separately  pray  the  court  to  re- 
verse in  all  things  the  said  judgment  and  proceedings,  and 
they  ask  all  other  proper  relief.' 

"  12.  That  said  appellants  Simses  notified  George  Mason, 
their  co-defendant,  of  said  appeal,  and  requested  him  to  join 
therein,  but  he  refused  to  join  therein,  and  filed  in  the  Sa-  j 

preme  Court  a  disclaimer.  I 

"  13.   The  plaintiff,  Burk,  assigned   cross-errors  on  said  ^ 

record  against  the  defendants  Sims  and  Sims  as  follows: 

"  *  In  the  Supreme  Court  of  Indiana,  May  term,  1885. 
"  *  George  Sims,  Jane  Sims,  Geobge  Mason,  Appellants, 

V8.  Ellis  Burk,  Appellee. 

"  *  Cross-assignment  of  errors.  The  appellee,  Ellis  Burk, 
by  way  of  cross-assignment  of  errors,  says  that  the  court 
committed  the  following  errors  against  him,  namely : 

"  ^  1.  The  court  erred  in  its  conclusions  of  law  upon  the 
special  finding  of  facts. 

"  *  2.  The  court  erred  in  overruling  the  demurrer  to  the 
separate  answer  of  George  Sims  and  Jane  Sims.     And  the  , 

appellee  prays  that  the  court  will  consider  and  decide  upon 
the  errors  by  him  assigned.' 
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''And  DO  errors  were  assigned  by  MasoD^  or  against  him^ 
and  no  steps  taken  by  the  appellee  to  bring  him  into  court.' 

"  14.  That,  on  the  13th  day  of  January,  1887,  the  judg- 
ment was  by  said  Supreme  Court  reversed  upon  the  whole 
record,  and  the  error  and  cross-errors  thereon  assigned,  and 
the  cause  remanded  to  the  circuit  court  for  further  proceed- 
ings thereon. 

**  15.  That,  on  the  —  day  of  March,  1887,  judgment  was 
rendered  in  the  cause  between  the  plaintiff  and  the  defend- 
ants Sims  by  agreement,  and  said  cause  discontinued  as  to 
them ;  that  defendant  George  Mason  did  not  agree  to  said 
Judgment,  but  was  present  by  counsel  and  made  no  objection 
thereto. 

''And  the  court  states  as  conclusions  of  law  on  the  fore- 
going facts : 

*'  1.  That  the  plaintiff,  Ellis  Burk,  is  entitled  to  the  re- 
lief prayed  for  in  his  complaint.  '* 

"  2.  That  the  reversal  of  the  case  by  the  Supreme  Court 
was  a  reversal  as  to  the  defendant  Mason.  It  therefore  finds 
for  said  plaintiff.  P.  S.  Kennedy,  Judge  Pro  TemJ^ 

To  each  of  which  conclusions  of  law  the  defendant 
Creorge  Mason  excepted. 

The  court  then  rendered  the  following  judgment: 

"It  is  therefore  considered,  adjudged,  and  decreed  by  the 
court  that  the  mortgage  executed  on  the  10th  day  of  Feb- 
ruary, 1883,  by  said  defendant  George  Mason  to  the  defend- 
ant (plaintiff),  Ellis  Burk,  and  recorded  in  the  office  of  the 
recorder  of  Montgomery  county,  Indiana,  in  mortgage  rec- 
ord No.  22,  page  172,  be  firm  and  effectual,  and  in  full  force 
in  favor  of  the  plaintiff,  and  that  the  satisfaction  of  said 
mortgage  entered  by  said  Burk  upon  the  margin  of  said  mort- 
gage record  on  September  24th,  1884,  be  set  aside  and  can- 
celled, and  the  recorder  of  said  county  is  hereby  authorized 
and  empowered  and  directed  to  cancel  the  satisfaction  so 
entered. 

"  It  is  further  considered  by  the  court  that  the  plaintiff  re« 
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cover  of  the  defendant,  George  Mason,  his  costs  herein  laid 
out  and  ex|)ended,  taxed  at  $— ." 

The  judgment  of  this  court  in  the  case  of  Sims  v.  Burky 
supra,  reversed  the  judgment  of  the  court  below  as  to  all 
the  parties  against  whom  judgment  was  rendered,  and  the 
direction  given  to  the  court  below  was  to  grant  a  new  trial 
as  to  the  whole  case,  and  when  the  new  trial  was  granted  it 
was  not  as  to  the  Simses  alone,  but  operated  upon  all  the 
parties  to  the  record. 

The  court  below  committed  no  error  in  overruling  the  de- 
murrer of  the  appellant  to  the  complaint,  for  the  reason,  if 
for  no  other,  that  this  court  decided  on  the  former  appeal 
that  the  facts  stated  in  the  complaint  not  only  constituted  a 
good  cause  of  action  against  the  Simses,  but  also  against 
the  appellant.  The  decision  of  this  court  on  a  former  ap- 
peal remains  the  law  of  the  case  through  all  of  its  subse- 
quent stages.  Dodge  v.  Gaylord,  53  Ind.  365  ;  Boardy  rfc., 
y.  Jamesoriy  86  Ind.  154;  Gerber  y.  Friday y  87  Ind.  366; 
Anderson  v.  Kramer ,  93  Ind.  170;  Jones  v.  Castor ,  96  Ind. 
307 ;  Hibbits  v.  Jacky  97  Ind.  570. 

If  the  appellant  had  seen  proper  after  the  case  had  been 
remanded  to  the  Montgomery  Circuit  Court,  to  have  fol- 
lowed the  direction  given  by  this  court,  and  filed  his  cross- 
complaint  against  the  Simses  to  compel  them  to  perform 
the  agreement  with  him,  and  brought  into  court  a  convey- 
ance for  the  six-acre  tract  which,  under  the  arrangement,  he 
was  to  convey,  on  a  proper  application  made  by  him,  the 
court  would  have  stayed  proceedings  on  the  part  of  the  ap- 
pellee until  the  matters  in  question  between  the  Simses 
and  the  appellant  were  determined,  and  upon  obtaining  a 
decree  against  the  Simses,  such  as  would  have  protected 
the  appellee  against  the  covenants  of  warranty  in  his  deed 
to  Jane  Sims,  there  would  have  been  no  occasion  for  a  re- 
scission of  the  contract,  and  the  appellant  would  have  had  a 
complete  defence  to  the  appellee's  action. 

But  the  appellant,  when  directed  by  the  court  below  to  file 
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a  cross-complainty  refused  to  do  so,  and,  upon  his  appliea- 
tioD,  the  order  requiring  him  to  file  his  cross-complaint  was 
set  aside.  After  the  appellant  had  refused  to  take  the  neces-  . 
sary  steps  as  marked  out  by  this  court,  whereby  each  party 
would  have  been  required  to  perform  his  and  her  part  of  the 
contract,  the  only  course  left  open  to  the  appellee  was  to 
prosecute  his  action  for  a  rescission  of  the  contract. 

After  the  decision  of  this  court  on  the  former  appeal,  if 
the  Simses  saw  proper  to  accept  the  inevitable,  and  let  a 
judgment  for  a  rescission  of  the  contract  go  as  against  them, 
the  appellant  had  no  reason  to  complain  ;  it  was  immaterial 
to  him  whether  the  matters  as  between  the  appellee  and  the 
Simses  were  settled  by  agreement  or  at  the  end  of  another 
lawsuit. 

After  the  contract  had  been  rescinded  as  between  the  ap- 
pellee and  the  Simses,  nothing  remained  to  be  done  to  put 
the  parties  in  statu  quo  but  the  cancellation  of  the  entry  of 
satisfaction  upon  the  margin  of  the  mortgage  record  where 
the  mortgage  which  the  appellee  held  upon  the  appellant's 
six-acre  tract  of  land  was  found  recorded. 

No  part  of  the  indebtedness  secured  by  the  mortgage  had 
been  paid,  and  the  appellant  did  not  so  claim ;  why,  then, 
should  not  the  mortgage  be  restored  in  all  of  its  force  and 
vigor,  as  before  the  entry  of  satisfaction  ?  We  can  imagine 
no  good  reason  to  the  contrary,  and  none  has  been  pointed 
out.  The  proposition  is  one  that  equity  and  good  conscience 
will  not  tolerate  for  a  moment.  The  defence  which  the  ap- 
pellant has  made,  and  is  still  insisting  upon,  is  but  an  at- 
tempt to  take  from  the  appellee  an  indebtedness  honestly  due 
him,  amounting  to  $180  (for  there  has^never  been  any  claim 
that  it  was  not  a  just  debt),  together  with  the  security  which 
he  holds  for  its  payment,  with  no  pretence  of  giving  him 
anything  in  return.     The  proposition  is  monstrous. 

The  judgment  of  the  court  below  was  eminently  proper^ 
and  is  aflSrmed,  with  costs. 

Filed  Sept  27, 1889 ;  petition  for  a  rehearing  overmled  Dec.  12, 1889. 
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No.  13,769. 

Taylor  et  al.  t?.  Williahb. 

AiTAGHMEirr  AND  Ga&nishmisnt. — Promissory  NoU, — Bona  Fide  Endenm. 
— Agreement  to  Repay  Oamishee  Maker, — An  agreement  bj  an  attachment 
plaintifif  that  if  a  garnishee  defendant  will  pay  the  amount  of  the 
judgment  rendered  against  him  he  will  repay  the  amount,  with  interesl, 
attorney's  fees  and  costs,  in  case  the  note  evidencing  the  garnishee's  in- 
debtedness to  the  attachment  defendant  is  afterwards  enforced  agaiost 
him  by  a  bona  fide  endorsee,  is  valid  and  enforceable. 

8A.VLB.— Evidenee, — In  such  case  the  record  of  the  attachment  proceedings, 
the  record  of  the  endorsee's  judgment,  and  the  declarations  of  the  at- 
tachment plaintiff  are  admissible  in  evidence. 

Evidence. — Erroneous  Admission. — Harmless  Error. — The  erroneous  admis- 
sion of  evidence  is  only  available  for  reversal  when  prejudicial  to  the 
rights  of  the  appellant. 

From  the  Greene  Circuit  Court. 
J,  &  BaySy  for  appellants. 

Eluott^  C.  J. — The  material  facta  pleaded  as  the  caofie 
of  action  may  be  thus  stated  :  The  appellants  instituted  pro- 
ceedings in  attachment.against  Moses  Archer^  and  summoned 
the  appellee  as  garnishee.  Judgment  was  rendered  against 
the  appellee,  but  the  justice  of  the  peace  by  whom  it  waa 
rendered  had  no  jurisdiction,  and  the  proceedings  were  void. 
The  indebtedness  of  the  appellee  to  Archer  was  evidenced 
by  a  promissory  note,  which  had  been  assigned  to  Charlotte 
Bivens  before  the  proceedings  were  instituted^  but  the  ap- 
pellee had  no  knowledge  of  this  fact.  The  appellants  prom- 
ised the  appellee  that  if  he  would  pay  the  judgment  they 
would  repay  him  the  amount,  with  interest,  attorney's  fees 
and  costs,  provided  he  should  be  compelled  to  pay  the  amount 
of  the  note  to  any  other  person,  and  he,  relying  upon  this 
promise,  did  pay  the  judgment.  The  money  paid  was  rv- 
ceived  by  the  appellants.  After  the  payment  of  the  jadg- 
ment  awarded  the  appellants,  Charlotte  Bivens,  the  assignee 
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of  the  note,  obtained  judgment  against  the  appellee  and  he 
was  compelled  to  pay  it. 

The  complaint  is  good.  The  contract  of  the  appellants  is 
foanded  on  a  valid  consideration,  and  we  can  perceive  no 
reason'  why  it  should  not  be  enforced.  They  have  money  in 
their  hands  which  in  equity  belongs  to  the  appellee,  and  we 
incline  to  the  opinion  that  the  action  would  lie  even  if  there 
had  been  no  express  promise,  but  it  is  not  necessary  to  de- 
cide whether  an  action  would  lie  if  there  had  been  no  such 
promise,  for  there  was  a  valid  contract. 

The  trial  court  erred  in  permitting  Mr.  Short  to  testify  as 
tc>  a  conversation  he  had  with  the  appellee,  but  it  is  quite 
clear  that  the  testimony  was  not  of  such  a  nature  as  to  prej- 
udice the  appellants.  There  was  not,  at  all  events,  such  a 
material  error  as  will  justify  us  in  reversing  the  judgment. 

There  was  no  error  in  admitting  in  evidence  the  record  of 
the  attachment  proceedings,  nor  was  there  error  in  admitting 
the  record  of  the  judgment  in  the  action  brought  by  Char- 
lotte Bivens  against  the  appellee.  The  trial  court  did  right 
in  permitting  the  appellee  to  prove  the  declarations  of  the 
appellants. 

Judgment  affirmed. 

Filed  Sept  28, 1889 ;  petition  for  a  rehearing  oTerraled  Dec.  10, 1889. 
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No.  13,894. 

Petebs  et  al.  V.  Banta. 

Pleadihq. — Supplemental  Complaint^ A.  sapplemental  complauDtisnotan 
independent  pleading,  bat  constitutes  a  part  of  the  plaintiff's  oom- 
plaint,  and  as  suck  is  not  separately  demurrable. 

Same. — Ikfeets  Curtd  by  VerdieL — Where  the  supplemental  complaint  and 
the  original  pleading  together  state  facts  sufficient  to  bar  another  ac 
tion  for  the  same  cause,  other  defects,  in  the  absence  of  a  demurrer, 
will  be  cured  by  verdict 

Real  Ea^ATSL^  Action  to  Reomfer, — Pending  AppeaL — In  an  action  to  re- 
cover possession  of  real  estate  the  fact  that  an  appeal  has  been  taken 
from  the  judgment  which  constitutes  the  foundation  of  the  plaintiff's 
title,  is  no  defence. 

Yenibe  db  Novo.^When  Will  not  he  Omnted.—\  motion  for  a  temn  de 
noro  will  not  lie  if  there  is  no  such  informality  or  uncertainty  in  the 
verdict  as  to  prevent  the  court  from  rendering  the  proper  judgment 

Sheriff's  Sa^lz.— Issuing  of  Execution, — Finding  as  to. — Where  it  is  found 
that  a  sheriff  advertised  property  for  sale,  had  it  appraised,  sold  it, 
executed  a  certificate  of  purchase,  made  a  proper  return  of  the  order  of 
sale  and  executed  a  deed  to  the  purchaser,  it  will  be  deemed  that  an 
execution  was  properly  issued,  without  any  express  finding  to  that 
effect. 

Change  of  Venue.— IFRo  Entitled  to.-^StaiuU  Construed,— The  provision 
of  the  statute  (section  412,  R.  S.  1881),  that  a  change  of  venue  shall  be 
granted  "  upon  the  application  of  either  party,"  means  the  plaintiA  ot 
defendants  collectively,  and  does  not  entitle  each  individual  defendant 
or  plaintiff  to  a  change. 

Continuance. -Pe/kfin^  Appeal  in  Other  Actim,— It  is  no  ground  for  a 
continuance  that  an  appeal  has  been  taken  and  is  pending  in  another 
case  between  the  same  parties,  but,  in  a  proper  case  and  upon  a  proper 
application,  there  may  be  a  stay  of  proceedings. 

PbActicb. — Fleading, — Harmless  Error. — There  is  no  available  error  in 
sustaining  a  demurrer  to  a  special  paragraph  of  answer  if  the  facte 
therein  pleaded  are  admissible  in  evidence  under  the  general  denial. 

8UPRBSCE  CouRT.^Amignment  of  Error. — Must  be  ^^pee^.— Under  section 
665,  R.  8. 1881,  an  assignment  of  error  must  be  specific  and  definite  in 
its  terms ;  hence  an  assignment  that  ''  the  court  erred  in  sustaining  the 
demurrer  to  the  sixth  paragraph  of  the  defendant's  answer''  only  calls 
in  question  the  sufficiency  of  such  paragraph  of  answer,  and  the  toffi- 
eiency  of  the  complaint  will  not  be  examined  or  passed  upon. 

From  the  Pulaski  Circuit  Court. 
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0.  E.  Ro88y  for  appellants. 
D.  P.  BcUdvnn,  for  appellee. 

Berkshire,  J. — This  case  originated  in  the  Cass  Circuit 
Court,  and  the  venue  changed  to  the  Pulaski  Circuit  Court. 
It  is  an  action  to  recover  the  possession  of  real  estate,  the 
appellee  being  the  plaintiff  in  the  court  below. 

Catherine  Peters  and  Margaret  Ream  filed  cross-com- 
plaints, and  there  were  several  answers  and  replies  filed  by 
the  parties. 

The  appellants  Margaret  Ream  and  Catherine  Peters  as- 
sign separate  errors,  and  the  said  appellants,  together  with 
the  appellant  Abraham  Peters,  assign  joint  errors. 

The  following  are  the  errors  assigned  by  the  appellant 
Beam  : 

1.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  good  cause  of  action  against  her. 

2.  The  court  erred  in  overruling  the  demurrer  of  Margaret 
Ream  to  the  second  paragraph  of  the  answer  of  Henry  I. 
Banta  to  the  cross-complaint  of  Margaret  Ream. 

3.  The  court  erred  in  sustaining  the  demurrer  to  the  sixth 
paragraph  of  the  answer  of  Margaret  Ream. 

4.  The  court  erred  in  overruling  the  demurrer  of  Margaret 
Beam  to  the  third  paragraph  of  the  plaintiffs'  reply. 

5.  The  court  erred  in  overruling  the  motion  of  Margaret 
Beam  for  a  venire  de  novo. 

6.  The  court  erred  in  overruling  the  motion  of  Margaret 
Beam  for  a  new  trial. 

7.  The  court  erred  in  overruling  the  motion  of  Margaret 
Beam  in  arrest  of  judgment. 

8.  The  court  erred  in  overruling  the  motion  of  Margaret 
Beam  for  a  judgment  in  her  favor  on  the  verdict  on  the  is- 
sues foirmed  on  the  complaint  of  Henry  I.  Banta. 

9.  The  court  erred  in  overruling  the  motion  of  Margaret 
Vol.  120.— 27 
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Ream'for  a  judgment  in  her  favor  upon  the  issues  formed  on 
her  cross-complaint. 

10.  The  court  erred  in  sustaining  the  motion  of  the  plaiu- 
tifiF  for  a  judgment  in  his  favor  on  the  verdict,  and  in  render- 
ing judgment  in  favor  of  the  plaintiff. 

The  errors  alleged  by  this  appellant  present  all  the  ques- 
tions that  arc  raised  by  the  errors  assigned  by  the  appellants 
jointly ;  therefore  we  need  not  set  those  out  in  this  opinion. 

Of  the  errors  assigned  by  the  appellant  Catherine  Peters, 
the  following  present  different  questions  than  those  raised  by 
the  errors  assigned  by  the  appellant  Beam  : 

2.  The  court  erred  in  sustaining  the  demurrer  to  the  plea 
in  abatement. 

3.  The  court  erred  in  sustaining  the  demurrer  of  Henry 
I.  Banta  to  the  cross-complaint  of  Catherine  Petere. 

The  first  and  seventh  specifications  of  error  of  the  appel- 
lant Ream  raise  the  question  as  to  the  sufficiency  of  the  com- 
plaint after  verdict. 

The  appellants  rely  with  confidence  on  the  case  of  Mansur 
V.  Streighty  103  Ind.  358.     The  averments  in  the  complaint 
in  that  case  are  very  similar  to  the  averments  in  the  com- 
plaint under  consideration,  as  originally  filed,  and  had  the 
complaint  under  consideration  stood  unaided  by  any  future 
])leading  when  the  motion  in  arrest  was  made,  the  authority 
referred  to  would  rule  our  decision,  and  the  judgment  woald 
have  to  be  reversed.     But  before  the  trial  the  following  sop- 
])lemental  complaint  was  filed  : 

"  Pulaski  Circuit  Court,  April  term,  1887. 
**  Henry  I.  Banta  vs.  Catherine  Peters,  Abraha^m 
Peters  et  al. 

^'  Supplemental  complaint,  making  James  McCombes  party 
defendant.  For  supplemental  complaint  herein  the  plain- 
tiff says  that  he  is  the  owner  of  lots  five  and  six,  D.  D. 
Dykeman's  first  addition  to  Logansport,  Cass  county,  Indi- 
ana ;  that  he  owns  the  same  in  fee  simple,  and  is  entitled  to 
the  possession  of  said  real  estate  ;  that  since  the  institution 
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of  this  suit  James  McCombes  has  unlawfully  entered  into 
possession  of  said  real  estate,  and  now  wrongfully  and  un- 
lawfully detains  possession  thereof  from  this  plaintiff,  and 
has  so  detained  possession  from  this  plaintiff  for  thirty  days 
laat  past  to  the  plaintiff's  damage  of  ten  dollars.  Where- 
fore plaintiff  makes  him  a  party  to  this  suit,  and  asks  a  judg- 
ment against  him  for  the  possession  of  said  realty,  ten  dollars, 
and  costs,  and  other  and  proper  relief  in  the  premises." 

We  extract  the  following  from  the  case  of  Farris  v.  JoneSy 
112  Ind.  498  (500) :  "  It  is  settled  by  our  decisions,  that  as 
a  supplemental  complaint  constitutes  only  a  part  of  the  orig-  * 
inal  complaint,  after  the  filing  of  the  former  pleading,  a  de- 
murrer will  not  lie  to  such  supplemental  complaint,  and,  if 
filed,  it  ought  to  be  disregarded." 

We  copy  the  following  from  the  case  of  Morey  v.  Ballj  90 
Ind.  450,  455,  with  reference  to  the  office  of  a  supplemental 
complaint :  '^  Such  supplemental  complaint  does  not  super- 
sede the  original,  but  both  stand  and  constitute  the  com- 
plaint. As  such  pleading  only  constitutes  a  part  of  the 
complaint  a  demurrer  to  it  is  unknown  to  our  practice,  and 
the  court  was  authorized  to  disregard  it.  This  is  what  was 
done,  and  in  this  no  error  was  committed."  See  Derry  v. 
Derry,  98  Ind.  319,  where  the  case  of  Morey  v.  Ball,  supra, 
as  to  the  character  and  effect  of  a  supplemental  complaint, 
is  cited  with  approval.  But  we  copy  further  from  the  opin- 
ion of  the  learned  judge  in  the  case  of  Farris  v.  Jones,  su- 
pra: "The  rule  of  practice  which  forbids  the  filing  of  a 
demurrer  to  a  supplemental  complaint  results  from  the 
general  rule  that,  under  our  civil  code,  a  demurrer  will  not 
lie  to  a  part  of  a  paragraph  of  complaint,  or  other  pleading. 
Section  339,  R.  S.  1881 ;  Rejio  v.  Tyson.  24  Ind.  56.  *  * 
The  case  in  hand  does  not  fall  within  any  of  the  excep- 
tions to  the  general  rule  of  practice  that  a  demurrer  will  not 
He  to  a  part  of  a  paragraph  of  complaint.  Here,  the  appel- 
lees did  not  demur  until  after  the  appellant  had  filed  his 
supplemental  complaint  herein,' and  it  and  the  original  oom- 
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plaint  had  become  and  were  only  one  complaint.  To  the 
one  complaint,  as  thus  constituted,  appellees  did  not  de- 
mur, but  instead  thereof,  as  we  have  seen,  they  filed  separate 
demurrers  to  the  separate  parts  of  such  complaint  for  the 
alleged  insufficiency  of  the  facts  therein  to  constitute  a  cause 
of  action.  The  court  below  ought  not,  we  think,  to  have 
entertained  or  ruled  upon  these  separate  demurrers  to  the 
separate  parts  of  the  one  complaint,  as  then  constituted,  but 
ought  rather  to  have  rejected,  or  at  least  disregarded,  such 
demurrers,  as  unknown  to  our  practice  under  the  civil 
code,  and  to  have  required  appellees  to  plead  further.  Cer- 
tainly, the  court  erred  in  entertaining  these  separate  demur- 
rers to  the  separate  pi^rts  of  the  complaint  as  then  constituted, 
and  in  holding  the  cause  of  action  therein  stated  bad  by 
piecemeal,  by  an  unwarranted  procedure  unknown  to  our 
practice."  See  Musaelman  v.  Manly y  42  Ind.  462 ;  Dam  v. 
Krugy  96  Ind.  1 ;  Simmons  v.  Lindleyy  108  Ind.  297. 

Where  the  sufficiency  of  a  cause  of  action  is  called  in 
question  by  motion  in  arrest  of  judgment,  or  by  error  as- 
signed in  this  court,  if  facts  sufficient  are  alleged  to  bar 
another  suit  for  the  same  cause  of  action,  all  other  defects 
are  cured  by  the  verdict  and  the  complaint  will  be  regarded 
as  sufficient  to  uphold  the  judgment.  Colchen  v.  Ninde^ 
antCy  p.  88;  Chapell  v.  ShueCy  117  Ind.  481 ;  Sims  v.  DamCy 
113  Ind.  127;  BallieU  v.  HumphreySy  78  Ind.  388;  Donel- 
Ian  V.  Hardy y  57  Ind.  393. 

After  the  supplemental  complaint  was  filed,  the  complaint 
as  a  whole  was  clearly  sufficient  to  withstand  a  motion  in 
arrest  of  judgment,  or  an  attack  made  upon  it  by  the  assign- 
ment of  error  in  this  court.  We  are  not  called  upon  to  de- 
termine whether  it  would  be  sufficient  as  against  a  demurrer 
had  one  been  filed. 

It  is  contended,  in  argument  by  counsel  for  the  appel- 
lants, that  the  court  should  have  carried  the  demurrer  of  the 
appellee  to  the  sixth  paragraph  of  the  appellant  Beam's 
answer  back,  and  sustained  it  to  the  complaint,  and  that,  in 
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effect,  the  demarrer  to  the  answer  was  a  demurrer  to  the 
complaint.  Conceding,  as  a  matter  of  argument,  that  the 
position  of  counsel  is  correct,  he  should  have  assigned  an 
error  in  this  court,  thus  presenting  the  question ;  no  such 
error  has  been  assigned. 

We  are  of  the  opinion  that  the  second  paragraph  of  the 
answer  of  the  appellees  to  the  cross-complaint  of  the  appel- 
lant Beam  contains  the  substantial  allegations  required  in 
an  answer  of  former  adjudication,  although  we  are  com- 
pelled to  say  that  it  is  not  very  artistically  drawn. 

The  sixth  paragraph  of  the  answer  of  the  appellant  Beam 
is  clearly  bad,  and  the  court  did  right  in  sustaining  the  de- 
murrer thereto.  The  fact  that  there  had  been  an  appeal 
from  the  judgment  which  was  the  foundation  of  the  appel- 
lee's title,  to  the  Supreme  Court,  constituted  no  defence  to 
the  action,  and  as  to  any  other  facts  pleaded  in  the  answer, 
if  material,  they  could  have  been  proven  under  the  general 
denial  which  the  said  appellant  had  filed. 

It  is  our  opinion  that  the  third  paragraph  of  reply  filed 
by  the  appellee  to  the  second,  third,  fourth,  and  fifth  para- 
graphs of  the  answer  of  the  appellant  Beam  was  good  as  a 
reply  of  former  adjudication  to  the  matters  pleaded  in  said 
answers,  conceding  them  to  be  good,  of  which  we  are  in  some 
doubt. 

The  court  did  not  err  in  overruling  the  motion  for  a  venire 
de  novo. 

There  was  no  such  informality  or  uncertainty  in  the  ver- 
dict as  to  prevent  the  court  from  rendering  the  proper  judg- 
ment upon  it.  It  seems  to  be  in  proper  form,  and  the  only 
question  is  as  to  which  party,  under  the  law,  was  entitled  to 
judgment  on  the  facts  found. 

If  the  facts  found  were  not  sufficient  under  the  issues  to 
entitle  the  appellee  to  a  judgment,  then  the  appellants  should 
have  had  judgment.  Henderson  v.  Dickey,  76  Ind.  264; 
Janes  v.  Baird,  76  Ind.  164;  City  of  Lafayette  v.  Allen,  81 
led.  166 ;   Wilson  v.  Hamilton,  75  Ind.  71 ;  Johnson  v.  Put- 
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nam/ 95  Ind.  57;  Glatitz  v.  City  of  SoiUh  Bend,  106  Iiid. 
305;  Spraker  v.  Armstrong,  79  Ind.  577;  Indianapolis,  ek,, 
R.  W.  Co.  V.  Bush,  101  Ind.  582. 

It  is  true  that  copies  of  the  sheriff's  deed  and  of  the  com- 
plaint between  the  parties  in  a  former  action  were  returned 
with  the  verdict,  and,  being  mere  matters  of  evidence,  added 
nothing  to  it^  but  at  the  same  time  the  return  of  these  papers 
did  not  vitiate  the  verdict. 

The  only  doubt  which  we  have  entertained  as  to  the  ap- 
pellee's right  to  recover  upon  the  facts  as  found,  has  been 
that  there  is  po  finding  in  direct  language,  contained  in  the 
verdict,  that  an  order  of  sale,  properly  issued,  was  in  the 
hands  of  the  sheriff  when  he  made  the  sale  ;  but  it  does  ap- 
])ear  that  he  advertised  the  property,  had  it  appraised,  spld 
it,  executed  a  certificate  of  purchase,  afterwards  executed  a 
deed,  and  that  before  doing  so  he  returned  the  order  of  sale, 
with  his  return  endorsed  thereon,  together  with  the  proper 
receipts  for  the  proceeds  of  the  sale. 

We  are  inclined  to  the  conclusion  from  these  facts  that  it 
is  sufficiently  shown  that  an  execution  had  properly  issued, 
and  was  in  the  hands  of  the  officer  when  he  made  the  sale. 

The  evidence  is  not  in  the  record,  and  we  have  failed  to 
discover  any  reason  why  the  motion  for  a  new  trial  should 
have  been  granted. 

Section  412,  R.  S.  1881,  reads  as  follows,  so  far  as  im- 
portant to  the  present  consideration  :  "  The  court  in  terra, 
or  the  judge  thereof  in  vacation,  shall  change  the  venue  of 
any  civil  action  upon  the  application  of  either  party,  made 
upon  affidavit  showing  one  or  more  of  the  following  causes : 
*  *  Third,  That  the  opposite  party  has  an  undue  influence 
over  the  citizens  of  the  county." 

It  is  manifest  that  the  word  "  party,"  as  used  in  this  stat- 
ute, is  a  collective  term,  and  applies  to  all  the  parties  on 
either  side,  whether  many  or  few.  If  the  Legislature  had 
intended  that  each  ef  the  plaintiffs  or  defendants,  whether 
many  or  few,  should  have  the  right  to  the  benefit  of  this 
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statute,  different  language  would  have  been  employed.  Be- 
sides,  such  a  statute  would  be  impracticable,  and  in  many 
instances  a  denial  of  justice.  If  there  were  one  hundred  or 
more  litigants,  the  venue  would  finally  have  to  be  changed  to 
another  State.  See  Krutz  v.  Howard,  70  Ind.  174 ;  Hutta 
V.  Hutta,  62  Ind.  240. 

It  was  no  ground  for  a  continuance  of  the  cause  that  there 
had  been  an  appeal  taken  in  another  case  between  the  parties, 
to  this  court,  which  was  still  pending.  Had  a  proper  appli- 
cation been  made  for  a  stay  of  proceedings,  then  a  different 
question  would  be  before  us.  Walker  v.  Heller,  73  Ind.  46 ; 
Fehrle  v.  Turner,  77  Ind.  530. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
answer  of  the  appellants  Peterses,  which  they  call  a  plea  in 
abatement.  It  was  not  a  plea  in  abatement,  but  alleged  facts 
tending  to  show  that  the  appellee  had  no  title  to  the  real  es- 
tate in  question  ;  and  as  a  plea  in  abatement  the  court  would 
have  been  justified,  on  motion,  in  striking  it  out;  and,  there- 
fore, as  the  same  end  was  accomplished  by  sustaining  the  de- 
murrer, there  was  no  error.  But  as  a  plea  in  bar  there 
would  have  been  no  available  error  in  sustaining  the  demur- 
rer, the  facts  alleged  being  admissible  under  the  general  de- 
nial. 

The  cross-complaint  of  the  appellant  Catherine  Peters  is 
in  the  nature  of  a  complaint  to  review  a  judgment,  and  is 
bad  for  various  and  obvious  reasons,  which  we  need  not 
enumerate. 

The  appellee  was  entitled  to  a  judgment  on  the  verdict  of 
the  jury. 

We  find  no  error  in  the  record  for  which  the  judgment 
ought  to  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  20, 1889. 

On  Petition  for  a  Kehearing. 
Berkshire,  J. — Counsel  for  the  appellant  has  filed  a 
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most  elaborate  petition  and  brief^  and  urges  it  with  unusual 

e^rnestnesa. 

Three  reasons  are  alleged  why  the  prayer  of  the  petition 
should  be  granted.  We  do  not  care  to  notice  the  second 
and  third,  and  only  call  attention  to  the  first  that  we  may 
cite  a  section  of  the  statute^  and  some  of  our  own  cases  bear- 
ing upon  the  question,  which  we  should  have  referred  to  in 
our  original  opinion,  and  had  we  done  so  would,  no  doubt, 
have  saved  counsel  much  labor. 

Section  655,  R.  S.  1881,  reads:  ^^  No  pleading  shall  be 
required  in  the  Supreme  Court  upon  an  appeal ;  but  a  spe- 
cific assignment  of  all  errors  relied  upon,  to  be  entered  on 
the  transcript  in  matters  of  law  only,  which  shall  be  assigned 
on  or  before  the  first  day  of  the  term  at  which  the  cause 
stands  for  trial ;  and  the  appellee  shall  file  his  answer 
thereto." 

Webster  says,  in  his  second  definition,  which  is  the  one 
applicable  here,  that  the  word  ^^  specific"  means. '^tending 
to  specify,  or  make  particular ;  definite ;  limited ;  precise ;  as 
a  specific  statement." 

Applying  this  definition,  when  the  appellants  alleged  as 
error  that  the  court  below  erred  in  sustaining  the  demurrer 
to  the  sixth  paragraph  of  answer,  they  thereby  confined  and 
limited  this  court  to  a  consideration  of  the  answer ;  not  as 
to  whether  it  was  sufficient,  though  bad,  for  a  bad  complaint, 
but  whether  or  not  it  stated  such  facts  as  in  law  constituted 
a  good  defence  to  the  action,  supposing  the  complaint  to  be 
good.  The  sufficiency  of  the  complaint  was  not  brought  in 
question  by  the  alleged  error ;  as  to  that  pleading  it  was  not 
particular,  definite,  limited,  or  precise.  As  to  the  complaint, 
the  alleged  error  made  no  specific  statement;  it  made  no  ref- 
erence to  the  complaiut.  An  assignment  of  error  must  be 
specific  and  definite  in  its  terms.  Buffing  v.  Tilton,  12  Ind. 
259 ;  Hamrick  v.  Danville,  etc.,  G,  R.  Oo.,  41  Ind.  170. 

In  Stookwell  v-  State,  ex  rel.,  101  Ind.  1,  one  of  the  assign- 
ments of  error  was  that  the  court  below  erred  in  sustaining 
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the  demurrer  to  the  third  paragraph  of  answer.  In  that 
case  the  learned  judge  who  delivered  the  opinion  said  :  ''This 
assignment  brings  in  question  the  sufficiency  of  that  para- 
graph of  answer  and  requires  an  examination  of  it^  but  it 
does  not  require  an  examination  of  the  complaint^  or  call  in 
question  its  sufficiency/'  He  further  says:  "It  is  very 
clear  that  the  complaint  can  not  be  examined^  or  passed  upon^ 
under  this  assignment  of  error.  To  make  the  question 
which  this  appellant  seeks  to  make,  he  should  have  assigned 
as  error  that  the  court  below  erred  in  not  carrying  the  de- 
murrer back,  and  sustaining  it,  to  the  complaint.^' 

In  Hunter  v.  FitzmauricEy  102  Ind.  449,  the  error  as- 
signed was,  that  the  court  below  erred  in  sustaining  the  ap- 
pellee's demurrer  to  the  answer  of  the  appellant.  It  was 
contended  that  the  demurrer  should  have  been  sustained  to 
the  complaint- 

We  make  the  following  quotation  from  the  opinion : 
''  Under  the  asignment  which  is  set  out  above,  it  is  con- 
tended the  ^ourt  erred  in  not  carrying  the  demurrer  back 
and  sustaining  it  to  the  complaint.  The  defect  in  the 
complaint  insisted  on  is  that  suit  was  brought  on  the  note 
before  it  fell  due.  Upon  this  question,  if  it  was  properly 
assigned,  the  ruling  in  Trentman  v.  Fletcher,  100  Ind.  105, 
is  applicable.  Stoekwell  y.  State^  ex  rd.y  101  Ind.  1.  We 
are  of  opinion,  however,  that  the  assignment  of  error 
set  out  presents  no  question  except  the  rulings  on  the  above 
answer." 

In  Williama  v.  SteveMOUy  103  Ind.  243,  it  is  said:  "  The 
rnle  is  well  settled  that  the  questions  for  decision  here  are 
such,  and  only  such,  as  are  presented  by  the  assignment  of 
errors,  and  that  the  record  must  so  present  the  rulings  be- 
low that  this  court  may  determine  as  to  the  correctness  of  them. 
Stockwdl  V.  State,  ex  rd.,  101  Ind.  1.  We  must,  therefore, 
confine  our  examination  to  the  alleged  errors  assigned,  and 
pass  upon  the  rulings-  below  so  far,  and  only  so  far,  as  the 
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record  so  presents  them^  that  we  may  intelligently  determiue 
whether  they  are  correct  or  erroneous/' 

The  petition  is  overruled,  with  costs. 

Filed  Dec.  13, 1889. 
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No.  13,871. 

The  Board  op  Commissioners  of  Wabash  County  r. 

Pearson. 

Neolioence. — County. — Public  Bridge. — A  county  b  not  liable  for  an  in- 
jury caused  to  a  traveller  by  a  bridge  giving  way,  unless  it  appean  that 
the  county  authorities  failed  to  exercise  ordinary  care  in  constmcting 
or  maintaining  the  bridge. 

Same. — D^eetive  Oonatruciion  of  Bridge. — Safely  Using, — Pleading. — The  fact 
that  a  bridge  was  safely  used  for  thirteen  years  does  not  overcome  a  di- 
rect averment  that  it  was  negligently  constructed  of  unsafe  and  ansnit- 
able  materials. 

Same. — StaitUe  qT  Lvmitations. — As  the  right  of  action  does  not  accrue  until 
the  injury  is  received,  the  statute  of  limitations  does  not  begin  to  ran 
until  then,  although  the  defendant's  negligence  runs  back  many  yeais 
prior  thereto. 

8ame. — Proximate  Reguit  (f  Negligence, — Pleading. — Where  the  facts  pleaded 
show  that  the  plaintiff's  injury  was  the  proximate  result  of  the  defend- 
ant's negligence,  this  is  sufficient  without  a  direct  averment  to  that 
effect. 

Same. — Negligent  CondrvcUon  of  Bridge. — Notice, — Pleading. — Where  the 
complaint  alleges  that  the  defendant  county  negligently  constrocted 
the  bridge,  which  caused  the  plaintiff's  injury,  of  unsafe  and  unsuita- 
ble material,  it  is  not  necessary  to  aver  that  the  defendant  had  notice 
of  its  unsafe  condition. 

Same. — Repairs,— Employment  of  Incompetent  Persons. — Where  a  county 
knowingly  employs  incompetent  persons  to  repair  a  bridge,  and  has 
knowledge  that  their  work  is  so  negligently  and  unskilfully  done  as  to 
leave  the  bridge  in  an  unsafe  condition,  it  is  liable  for  resulting  in- 
juries. 
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Evidence. — PeraoTuU  Ir^ury. — Statements  cu  to  Nature  and  Location  cf  Jhiin. — 
Surgeon, — The  surgeon  who  attended  an  injured  person  may,  in  an  ac- 
tion for  damages,  give  in  evidence  the  statements  made  by  the  plaintiff 
as  to  the  nature  and  location  of  the  pain  from  which  he  was  suffer- 
ing. 

Venire  de  Novo. —  When  mill  he  Denied. — Where  the  verdict  is  perfect 
on  its  face,  and  so  fully  finds  the  facts  as  to  enable  the  court  to  pro- 
nounce judgment  upon  it,  a  motion  for  a  venire  de  novo  will  be  de- 
nied, although  the  verdict  may  not  find  upon  all  the  issues.  Boeaeker 
V.  Chramer^  18  Ind.  44,  has  been  overruled. 

From  the  Huntington  Circuit  Court. 

W,  G,  Sayre,  H.  C  Shively,  J.  B,  Kenner  and  Jl  /.  IHlle, 
for  appellant. 

J".   T.  ShUchens,  for  appellee. 


Eli^iott,  C.  J. — The  appellee's  complaint  is  in  three  para- 
graphs and  charges  the  appellant  with  having  negligently 
felled  to  keep  a  public  bridge  safe  for  travel. 

Our  decisions  settle  the  question  of  the  liability  of  coun- 
ties for  a  negligent  breach  of  duty  respecting  public  bridges, 
bat  they  do  not  hold  by  any  means  that  a  county  is  to  be 
regarded  as  an  insurer  of  the  safety  of  those  structures.  If 
ordinary  care  is  exercised  in  constructing  and  maintaining 
the  bridges^  there  can  be  no  liability.  StcUey  ex  reL,  v.  Dem- 
aree,  80  Ind.  519,  and  cases  cited;  Patton  v.  Board,  etc,, 
96  Ind.  131 ;  Board,  etc.,  v.  Legg,  110  Ind.  479.  The  fact 
that  a  bridge  gives  way  and  a  traveller  is  injured,  is  not  of 
itself  sufficient  to  charge  the  county,  for  it  must  appear  that 
the  county  authorities  were  guilty  of  actionable  negligence. 
Board,  etc.,  v.  Dombke,  94  Ind.  72.  The  question,  there- 
fore, which  is  presented  by  the  ruling  on  the  demurrer  to 
the  several  paragraphs  of  the  complaint,  is,  does  each  of 
them  sufficiently  show  that  there  was  a  negligent  breach  of 
duty  ? 

The  objection  urged  against  the  first  paragraph  of  the 
complaint  is,  that  the  fact  that  the  bridge  was  safely  used  for 
thirteen  years  overcomes  the  statement  that  it  was  negli- 
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gently  constructed  of  unsafe  and  unsuitable  materials,  bat  in         | 
our  judgment  this  objection  can  not  prevail.     The  direct 
statements  of  the  pleading  overcome  the  inference  which  the 
appellant  draws  from    the   mere   isolated  evidentiary  &ct 
which  is  found  among  others  in  the  complaint. 

The  appellee's  cause  of  action  did  not  accrue  until  he  was 
injured,  and,  although  the  defendant's  negligence  runs  back 
to  1871,  the  action  is  not  barred  by  the  statute  of  limita- 
tions. The  two  elements  of  the  appellee's  cause  of  action 
are  the  legal  injury  and  the  resulting  damages.  City  of 
North  Vernon  v.  Voegler,  103  Ind.  314.  The  statute  did  not 
begin  to  run  until  the  right  of  action  accrued,  and  this  did 
not  accrue  until  the  two  elements  came  into  existence.  There 
is,  therefore,  no  force  in  the  argument  that  the  acts  of  neg- 
ligence were  committed  in  1871,  and  that  the  statute  then 
commenced  to  run,  notwithstanding  the  &ct  that  the  appel- 
lee was  not  injured  until  1884. 

The  facts  pleaded  show  that  the  appellee's  injury  was  the 
proximate  result  of  the  appellant's  wrong,  and  this  is  suffi- 
cient without  a  direct  averment.  Louvtville,  etc.^  R.  W.  Co. 
V.  Thompsony  107  Ind.  442 ;  Louisville,  etc.,  iJ.  W.  Co.  v. 
Wood,  113  Ind.  544. 

In  the  second  paragraph  of  the  complaint  it  is  averred 
that  the  appellant  negligently  constructed  the  bridge  of  un- 
safe and  unsuitable  material,  and  it  thus  appears  that  the 
appellant  itself  was  the  wrongdoer,  so  that  the  case  does  not 
fall  within  the  rule  that  a  public  corporation  can  not  be  lia- 
ble for  suffering  a  bridge  or  highway  to  become  unsafe,  un- 
less it  has  notice  of  the  defect.  If  the  original  wrong  is 
that  of  the  corporation  itself,  and  is  of  such  a  nature  that  it 
endangers  the  safety  of  travellers,  it  is  not  necessary  to  allege 
that  it  had  notice  of  the  unsafe  condition  of  the  bridge  or 
highway.  If  the  negligence  is  in  the  construction  of  the 
highway  or  bridge,  then  it  is  not  necessary  to  aver  notice. 
Board,  etc.,  v.  Bacon,  96  Ind.  31.     It  must,  of  course,  be  ap- 
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propriately  shown  that  ordinary  care  was  not  exercised,  and 
where  negligence  is  averred  this  is  shown. 

The  allegation  in  the  second  paragraph  that  the  bridge  had 
not  been  inspected  by  a  qualified  inspector  may  be  conceded 
to  be  without  force  and  still  the  paragraph  upheld,  for  if 
this  allegation  be  entirely  rejected  there  will  remain  facts 
sufficient  to  constitute  a  cause  of  action.  It  is  unnecessary, 
therefore,  to  consider  the  effect  of  this  allegation,  although 
we  are  inclined  to  the  opinion  that  it  adds  nothing  to  the 
complaint. 

The  attack  on  the  third  paragraph  of  the  complaint  can 
not  be  maintained.  If  a  public  corporation  knows  that  a 
bridge  or  highway  is  unsafe  because  of  the  need  of  repairs, 
and  it  undertakes  to  repair,  it  must  exercise  ordinary  care 
and  skill.  If,  as  is  here  charged,  the  corporation  knew  when 
it  employed  persons  to  make  the  repairs  that  they  were  in- 
competent, it  did  not  exercise  ordinary  care.  A  corporation 
charged  with  the  duty  of  keeping  a  bridge  in  repair  must 
select  the  proper  means  and  persons  to  do  the  work,  if  by  the 
exercise  of  ordinary  care  such  a  selection  can  be  made.  If, 
however,  ordinary  care  is  used  in  selecting  suitable  persons, 
and  in  requiring  the  persons  selected  to  exercise  their  skill 
with  reasonable  prudence  and  diligence,  the  bridge  still  re- 
mains unsafe,  there  will  be  no  liability.  Oity  of  North  Vernon 
V.  Voegler^  103  Ind.  314.  But  here  the  averments  are  that 
the  corporation  knew  that  the  persons  selected  were  incom- 
petent, and  knew  that  their  work  was  so  unskilfully  and 
negligently  done  as  to  leave  the  bridge  in  an  unsafe  condi- 
tion, and  there  is,  therefore,  a  liability  for  the  injury  which 
resulted  from  this  negligent  breach  of  duty. 

There  was  no  error  in  permitting  the  surgeon  who  attended 
the  appellee  to  give  in  evidence  the  statements  of  the  appel- 
lee as  to  the  nature  and  location  of  the  pain  from  which  he 
was  suffering.  This  question  has  long  been  settled  in  this 
court.  Board,  etCy  v.  Leggett^  116  Ind.  644,  and  authorities 
cited;    Louimnlky  etc.^  JR.  W.  Co,  v.  Wood,  113  Ind.  544; 
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Louiaville,  etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409  ;  Cleveland^ 
etc.,  E.  R.  Co.  v.  Newell,  104  Ind.  264. 

The  motion  for  a  venire  de  novo  was  properly  overruled. 
There  is  no  imperfection  in.  the  verdict^  for  sufficieDt  facts 
are  stated  to  enable  the  court  to  pronounce  judgment,  and, 
under  the  rule  which  prevails  in  this  State,  the  failure  to 
find  upon  all  the  issues  does  not  entitle  a  party  to  a  venimlt 
novo.  Wilson  v.  Hamilton,  75  Ind.  71 ;  Jones  v.  JSairrf,  76 
Ind.  164;  Olantz  v.  City  of  South  Bend,  106  Ind.  305;  1 
Works  Pr.,  section  971,  and  eases  cited,  n.  This  has  been  the 
rule  since  the  decision  in  Graham  v.  Staie,  ex  ret.,  66  Ind. 
386,  although  the  earlier  cases  declared  a  different  rule.  Quill 
w.Gallivan,  108  Ind.  235,  and  cases  cited  ;  Bartley  v.  PAt7/ip8, 
114  Ind.  189;  Indiana,  etc..  R.  W.  Co.^v.  Finnell,  116  Ind. 
414.  In  the  case  of  Glantz  v.  City  of  South  Bend,  supra,  tlic 
court  referred  to  Bosseker  v.  Cramer,  18  Ind.  44,  and  some 
other  cases,  and,  after  showing  that  the  doctrine  of  those  casty 
had  been  denied  in  Graham  v.  State,  ex  reL,  supra,  and  that 
the  later  cases  approved  the  doctrine  of  that  case,  declared 
in  effect  that  the  rule  as  stated  in  Graham  v.  State,  ex  rd., 
supra,  must  be  considered  as  established.  The  effect  of  the 
decisions  has  been  to  overrule  Bosseker  v.  Cramer,  supra, 
although  the  express  statement  that  it  was  overruled  has 
probably  not  been  made.  We  feel  bound  to  adhere  to  what 
has  so  long  been  the  rule,  and  to  hold,  as  has  been  so  often 
held  in  recent  cases,  that  where  the  verdict  is  perfect  on  its 
face,  and  so  fully  finds  the  facts  as  to  enable  the  court  to  pro- 
nounce judgment  upon  it,  a  motion  for  a  venire  de  tww  will 
be  denied,  although  the  verdict  may  not  find  upon  all  of  the 
issues. 

Judgment  affirmed. 

Filed  Oct.  9, 1889 ;  petition  for  a  reliearing  overruled  Dec.  10, 1889. 
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No.  14,466. 
BlGL£R  V.  RiGLEft  £T  AL. 

Review  of  Judgment. — For  what  CoMses  will  Lie. — A  complaint  to  review 
a  judgment,  for  error  apparent  on  the  record,  will  lie  only  for  causes 
which  would  have  been  available  on  appeal. 

Bill  of  Exc£i*tions. — Presentation  to  Judge. — Under  the  statute  (section 
629,  R.  S.  1881)  a  bill  of  exceptions  does  not  become  a  part  of  the  rec- 
ord nnless  it  has  been  presented  to  the  judge  within  the  time  limited, 
and  the  date  of  its  presentation  stated  in  the  bill. 

8am E. — Exeme  for  not  Presenting  in  Time, — Ahaenee  cf  Judge. — Affidamis. — 
The  Supreme  Court  can  not  consider  affidavits  showing  the  absence  of 
the  judge  as  an  excuse  for  not  presenting  the  bill  of  exceptions  until 
after  the  time  fixed  had  expired. 

Same. — Insertion  of  Date  Nunc  Pro  Tunc. — In  respect  to  presenting  and 
signing  bills  of  exceptions  after  the  time  limited  therefor  has  expired, 
the  only  proper  course  is  to  make  an  application  to  the  presiding  judge 
for  the  insertion  of  the  date  in  the  bill  nunc  pro  tunc 

From  the  Vigo  Circuit  Court. 

C.  F.  McNutt,  J.  O.  McNutt,  F.  A.  McNutt,  T.  W.  Hm^per, 
S.  B.  Davis,  S.  C.  Davis  and  G.  M.  Davis,  for  appellant. 

W.  Eggleston,  E.  Reed,  B.  E.  Rhoads,  E.  F.  Williams  and 
r.  W.  Haymond,  for  appellees. 

Mitchell,  J. — This  was  a  proceeding  to  review  a  judg- 
ment of  the  Vigo  Circuit  Court.  It  is  charged  in  the  com- 
plaint for  review  that  there  is  manifest  error  apparent  upon 
the  face  of  the  record  of  the  proceedings  sought  to  be  re- 
viewed; in  that  the  court  erred  in  overruling  the  plaintiffs' 
motion  for  a  new  trial,  to  which  ruling  it  is  alleged  the  plain- 
tiifs  excepted,  and  tendered  a  bill  of  exceptions  containing 
all  the  instructions  and  evidence,  which  bill,  it  is  averred,  was 
signed  by  the  court  and  made  a  part  of  the  record.  What 
purports  to  be  the  bill  of  exceptions  thus  alleged  to  have 
been  made  a  part  of  the  record  in  the  original  proceeding, 
together  with  copies  of  the  pleadings  and  judgment,  are  made 
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a  part  of  the  complaint.  The  judgment  was  reviewed  and 
set  aside  for  alleged  error  in  admitting  certain  testimony  over 
the  plaintiffs'  objection.  The  propriety  of  the  ruling  of  the 
court  in  holding  the  complaint  to  review  sufficient  on  de- 
murrer^ depends  upon  whether  or  not  the  bill  of  exceptions, 
which  purports  to  contain  the  evidence  in  the  original  case, 
was  presented  to  the  judge  and  filed  so  as  in  fact  to  become 
a  part  of  the  record. 

The  settled  rule  is,  that  a  complaint  to  review  a  judgment 
for  error  apparent  on  the  record  will  only  lie  for  causes 
which  would  have  been  available  on  appeal.  Baker  v. 
Ludlam,  118  Ind.  87. 

The  motion  for  a  new  trial  in  the  original  case  was  over- 
ruled on  the  18th  day  of  May,  1887,  and  ninety  days'  time 
was  given  within  which  to  present  bills  of  exceptions  for  the 
signature  of  the  presiding  judge.  The  bill  of  exceptioDs 
containing  the  evidence  was  signed  and  filed  on  the  24th  day 
of  September,  1887.  There  is  nothing  in  or  about  the  bill 
to  indicate  when  it  was  presented  to  the  presiding  judge,  but 
attached  to  it  is  a  certificate  signed  by  the  judge  as  follows: 
"  Signed  this  24th  day  of  September,  1887,  together  with 
the  finding  of  facts,  upon  the  affidavits  hereto  attached  and 
made  a  part  hereof."  . 

The  affidavits  referred  to  present  what  is  claimed  to  bean 
excuse  for  not  presenting  the  bill  of  exceptions  to  the  pre- 
siding judge  within  the  time  limited.  They  show  that  on 
the  6th  day  of  August,  ten  days  before  the  expiration  of  the 
time  limited  for  presenting  the  bill,  the  judge  who  presided 
at  the  trial,  having  no  information  that  a  bill  of  exceptions 
was  being  prepared  to  be  presented  to  him,  left  his  home  in 
Terre  Haute  and  went  to  Madison,  Wisconsin,  and  that  he  did 
not  return  until  the  30th  day  of  the  month.  The  absence  of 
the  judge  is  relied  on  as  an  excuse  for  not  presenting  the 
bill  of  exceptions  until  after  the  time  had  expired. 

Without  deciding  whether  or  not  it  wonld  be  competent 
in  any  case  to  show  by  affidavits  an  excuse  for  not  present- 
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log  a  bill  of  exceptions,  as  the  statute  requires,  we  are  quite 
sure  that  the  affidavits  show  no  excuse  in  the  present  case 
which  can  be  considered  by  an  appellate  tribunal.  Under- 
wood V.  Ho8sack,  40  III.  98,  relied  on  to  sustain  the  bill,  sup- 
ports the  opposite  view.  In  that  case  the  presiding  judge 
actually  signed  and  filed  the  bill,  and  the  Supreme  Court 
held  that  it  would  be  presumed,  until  the  contrary  appeared, 
that  it  was  presented  to  him  for  his  signature  within  the 
time.  "  But,"  the  court  added,  "  if  the  case  were  different, 
as  a  matter  of  fact,  we  could  not  help  the  plaintiff  under 
this  motion,  as  this  court  can  not  direct  that  to  be  made  a 
matter  of  record  which  was  not  made  so  in  the  court  below." 
In  Illinois  there  was  no  statute  requiring  that  the  bill  should 
show  upon  its  face  when  it  was  presented  to  the  judge.  Our 
statute,  section  629,  is  imperative  upon  two  points :  1.  The 
party  ^*  musty  within  such  time  as  may  be  allowed,  present  to 
the  judge  a  proper  bill  of  exceptions."  2.  "  The  date  of 
the  presentation  shall  be  stated  in  the  bill  of  exceptions." 
Buchart  v.  Burger ,  115  Ind.  123;  Orion  v.  Tilden^  110 
Ind.  131. 

A  bill  of  exceptions  does  not  become  a  part  of  the  record 
unless  it  has  been  presented  to  the  judge  within  the  time 
limited,  and  the  date  of  its  presentation  stated  in  the  bill. 
When  so  presented,  signed,  and  filed,  it  becomes  a  part  of 
the  record.  It  is  not  proper  for  an  appellate  tribunal  to  in- 
stitute an  inquiry  or  investigation  outside  of  the  record 
itself  for  the  purpose  of  ascertaining  what  the  record  con- 
tains, or  to  determine  whether  excuses  exist  for  not  making 
a  complete  record.  Wiahmier  v.  State,  ex  reL,  110  Ind.  523. 
The  record  must  be  judged  by  what  appears  upon  its  face. 

In  respect  to  presenting  or  signing  bills  of  exceptions,  afler 
the  time  limited  therefor  has  expired,  the  only  proper  course 
to  pursue  is  to  make  an  application  to  the  presiding  judge, 
and  to  have  the  date  inserted  in  the  bill  nunc  pro  tunc.  As 
applicable  to  cases  of  that  character,  it  is  said  in  Walton  v. 
Vol.  120.— 28 
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United  StateSy  9  Wheat.  651  :  '^  But  in  all  such  cases,  the  bill 
of  exceptions  is  signed  nunc  pro  tunc,  and  it  purports  on  its 
face  to  be  the  same  as  if  actually  reduced  to  form,  and  signed, 
pending  the  trial.  And  it  would  be  a  fatal  error,  if  it 
were  to  appear  otherwise.^'  Thompson  Trials,  section  2810^ 
Accordingly,  it  will  be  regarded  as  a  fatal  error  if  tiie 
bill  does  not  show  on  its  face  the  date  of  its  presentatioa 
to  the  judge.  Whether  or  not  the  facts  set  out  in  the 
affidavit  would  have  justified  the  presiding  judge  in  allow- 
ing the  date  of  its  presentation  to  be  stated  in  the  bill  mm 
pro  tuncy  we  do  not  decide.  What  we  decide  is,  that  wecaa 
only  look  upon  the  face  of  the  bill,  and  since  it  does  not 
conform  to  the  requirements  of  the  statute^  it  can  not  be  re- 
gaixled  as  a  part  of  the  record.  Whether  the  judge  might 
or  should  have  made  it  correct  in  form  upon  the  facts  stated 
is  another  question  which  is  not  presented.  It  is  enough  to 
say  he  has  not  seen  fit  to  do  so.  The  right  to  file  bills  of 
exception,  after  the  close  of  the  trial,  is  regulated  altogether 
by  statute^  and  it  is  not  within  the  power  of  this  court  to 
add  to^  or  take  anything  from^  the  statute  by  construction. 

It  follows  that  the  bill  of  exceptions  purporting  to  con- 
tain the  evidence  upon  which  error  of  law  was  predicated  ia 
the  complaint^  was  no  part  of  the  record.  The  complaint, 
therefore,  did  not  state  facts  sufficient^  and  the  ruling  of  the 
court  in  overruling  the  demurrer  was  error. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  sustain  the  demurrer  to  the  complaint. 

Filed  NoY.  2, 1889 ;  petition  lor  a  rehearing  overruled  Dec  12, 1889. 
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No.  11,859. 

L'HOMHEDI£n  ET  AL.  V.  CINCINNATI,  WaBASH  AND  MICH- 
IGAN Railway  Company  et  al. 

8t7FBEMbCoubt. — BiUqf  ExoepUons, — Certificate  of  Official  Reporter. — Where 
a  bill  of  exceptions  is  complete  and  technically  correct  withoat  the 
certificate  of  the  person  professing  to  have  acted  as  official  reporter  at 
the  trial,  there  being  nothing  elsewhere  in  the  record  to  indicate  his 
official  character,  the  certificate  will  not  be  accepted  as  a  verity  to  set 
aside  the  bill  of  exceptions. 

8ax£. — Teslimony. — Manner  of  Objection  for  Appeal. — General  Objection  In- 
miffidemL — That  aq  objection  to  offered  testimony  may  be  considered  in 
the  Supreme  Court,  it  must  recite  with  particularity  wherein  the  testi- 
mony is  objectionable,  a  general  objection  that  the  testimony  is  irrele- 
▼ant,  incompetent  and  immaterial  being  insufficient. 

Deoedbnts'  Estates. — AdminiUraloi^s  Sale. — Action  to  Set  Amde. — LimiiO' 
Hon  of  Action. — Where  heirs  seek  to  set  aside  a  sale  of  real  estate  by  an 
administrator  to  pay  debts,  under  an  order  of  a  court  having  no  juris- 
diction, a  right  of  action  accrues  from  the  time  of  the  taking  possession 
of  the  purchasers  under  the  certificate  of  purchase,  the  statute  of  limit- 
ations beginning  to  run  at  the  same  time,  and  not  when  the  sale  was 
confirmed,  it  being  a  void  sale. 

Baicb. — JPartition. — Estoppel. — Where  a  complaint  in  a  partition  proceed- 
ing alleges  that  the  decedent  died  intestate,  leaving  as  his  only  heirs  his 
widow  and  two  children  ;  that  the  administrator  sold  the  estate  by  order 
of  court  to  pay  debts ;  that  the  defendants  were  the  owners  of  the  real 
estate  as  purchasers  at  the  administrator's  sale,  subject  to  the  rights  of 
the  plaintiff  and  the  children,  the  plaintiff's  interest  being  an  undivided 
one-third  during  the  natural  life  of  the  widow,  these  allegations  put  in 
issue  the  validity  of  the  administrator's  sale,  and  the  title  acquired 
through  it ;  and  the  court  having  decreed  partition,  and  the  children 
having  been  adjudged  to  be  the  owners  of  the  remainder  of  the  widow's 
life  estate,  they  are  estopped  from  bringing  an  action  to  recover  the 
land. 

From  the  Madison  Circuit  Court. 

H.  D.  Thomps<m,  T.  B.  Orr,  M,  8.  Robinson  and  J.  W. 
Lovetty  for  appellants. 

C.  L.  Henry  and  H,  C.  Byan,  for  appellees. 
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Bebkshibe,  J. — The  appellants^  who  were  the  plaintiffs 
in  the  court  below,  filed  their  complaint  in  three  paragraphs. 
The  first  and  second  were  for  the  recovery  of  the  possession 
of  real  property,  and  the  third  a  paragraph  to  quiet  title  to 
the  same  real  estate. 

One  of  the  appellees  filed  a  disclaimer,  another  filed  an 
answer  in  two  paragraphs,  and  all  the  rest  pleaded  the  gen- 
eral denial  only.  \ 

There  was  a  trial  by  the  court  and  a  finding  and  judgment  ■ 

for  the  appellees.  I 

The  only  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial. 

The  appellees  file  a  third  brief,  which  is  of  recent  date, 
when  we  compare  the  date  at  which  it  was  filed  with  the 
dates  at  which  other  briefs  were  filed.  In  this  brief  the  point 
is  made  that  the  evidence  is  not  in  the  record,  and  therefore 
the  questions  which  would  otherwise  be  presented  are  not 
before  us  for  consideration. 

This  objection  is  purely  technical,  and  coming  as  late  as 
it  does  ought  not  to  be  regarded  with  very  much  favor;  but, 
at  the  same  time,  if  we  felt  that  the  objection  was  well  taken, 
we  would  not  be  at  liberty  to  disregard  it. 

The  bill  of  exceptions,  however,  is  complete  and  technioally 
correct  without  the  certificate  of  the  person  who  professes  to 
have  acted  as  official  reporter  at  the  trial,  and  there  being 
nothing. elsewhere  in  the  record  to  indicate  his  official  char- 
acter, we  are  not  inclined  to  accept  the  certificate  as  a  verity 
and  set  aside  the  bill  of  exceptions.  This  conclusion  is  not 
in  conflict  with  the  ruling  in  Lyon  v.  DaviSy  111  Ind.  384, 
and  other  cases  cited ;  but,  if  so,  it  agrees  with  the  later  case 
of  McGormicky  de.y  Co,  v.  Orayy  114  Ind.  340,  which  modi- 
fies the  former  case. 

There  are  several  reasons  assigned  in  the  motion  for  a  new 
trial.  All  of  them,  from  four  to  fifteen,  inclusive,  relate  to 
the  admission  of  testimony  over  the  objections  of  the  ap- 
pellants. 
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The  practice  has  been  long  and  well  settled  in  this  State 
(the  cases  so  often  collected  and  cited  that  we  do  not  feel 
called  on  to  cite  them  in  this  opinion)  that  to  entitle  an  ob- 
jection to  offered  testimony  to  consideration  in  this  courts  it 
must  recite  with  particularity  the  reasons  which  indicate  that 
the  testimony  is  not  competent^  and  that  a  general  objection, 
such  as  the  testimony  is  irrelevant,  immaterial  and  incom- 
petent, is  unavailing.  As  the  reasons  in  the  motion  for  a  new 
trial,  to  which  we  have  called  attention,  all  depend  on  the 
one  general  reason,  viz.,  the  testimony  is  irrelevant,  imma- 
terial and  incompetent,  we  must  disregard  them. 

There  are  several  important  questions  presented  by  the  re- 
maining reasons  assigned,  but  as  our  conclusion  as  to  two  of 
these  questions  will  dispose  of  the  case,  and  must  affirm  the 
judgment,  we  do  not  know  of  any  good  purpose  to  be  sub- 
served by  considering  and  passing  upon  others. 

It  is  disclosed  by  the  record  that  Michael  Ryan  died  in 
Butler  county,  Ohio,  October  23d,  1861,  seized  in  fee  simple 
of  the  real  estate,  the  title  to  which  is  in  controversy  in  this 
action.  He  died  intestate,  and  left  as  his  heirs  at  law  Mary 
S.  Ryan,  his  widow  and  second  wife,  and  by  whom  he  had 
no  children,  and  two  children  by  his  first  wife,  the  appel- 
lants in  this  action. 

On  the  28th  day  of  October,  in  the  year  of  his  death, 
Thomas  Moore  and  Mary  8.  Ryan,  the  widow,  were,  by  the 
probate  court  of  said  Butler  county,  granted  letters  of  ad- 
ministration on  his  estate. 

At  the  May  term,  1862,  of  the  common  pleas  court  within 
and  for  the  county  of  Madison  and  State  of  Indiana,  that 
being  the  county  wherein  is  situated  the  said  real  estate,  the 
said  Moore,  as  administrator,  filed  his  petition  and  obtained 
an  order  for  the  sale  of  the  said  real  estate  for  the  payment 
of  debts.  After  obtaining  the  order,  he  laid  out  and  platted 
the  said  real  estate  as  Moore's  addition  to  the  town  of  An- 
derson, whether  with  or  without  the  approval  of  the  court 
is  not  important  to  our  conclusion. 
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After  the  said  real  estate  had  been  platted  and  laid  out 
into  lots  and  streets  and  alleys^  he  sold  the  same  to  different 
persons,  and  reported  the  sales  to  the  court ;  the  court  ap- 
piH)ved  what  he  had  done ;  the  sales  were  confirmed  and 
deeds  made  and  approved.  The  sales  that  were  made  not 
only  included  the  lots  proper,  but  also  the  streets  and  alleys, 
for  in  this  state  the  purchaser  of  a  town  lot  acquires  title  to 
the  center  of  the  streets  and  alleys  on  which  it  borders,  bur- 
dened with  the  easement.  The  sale  was  made  on  the  27th 
day  of  June,  1862,  and  the  purchasers  on  that  day  took  pos- 
session of  the  said  tracts,  or  parcels,  purchased  by  them  re- 
spectively, and  the  sales  so  made  were  confirmed,  and  deeds 
made  and  approved  at  the  January  term,  1863,  of  said  court. 
At  the  time  of  the  proceedings  and  sale  in  question,  section 
211,  p.  158,  2  6.  <&  H.,  was  in  force.  Clauses  four  and  five 
of  this  section  read  as  follows  : 

"  Fourth,  For  the  recovery  of  real  property  sold  by  ex- 
ecutors, administrators,  guardians  or  commissioners  of  a 
court,  upon  a  judgment  specially  directing  the  sale  of  prop- 
erty sought  to  be  recovered,  brought  by  a  party  to  the  judg- 
ment, his  heirs,  or  any  person  claiming  title  under  a  party, 
acquired  after  the  date  of  the  judgment — within  five  years 
afler  the  sale  is  confirmed. 

"  Fifth.  Upon  contracts  in  writing,  judgments  of  a  court 
of  record,' and  for  the  recovery  of  the  possession  of  real  es- 
tate— within  twenty  years.*' 

We  do  not  care  at  this  time  to  determine  whether  the  case, 
as  presented,  is  within  the  fourth  clause  of  the  section  or  not, 
as  we  have  come  to  the  conclusion  that  it  is  within  the  fifth 
clause  and  was  thereby  barred  at  the  time  of  the  commence- 
ment of  this  action,  which  was  on  November  23d,  1882. 

If  the  court  of  common  pleas  had  no  jurisdiction  over  the 
subject-matter  of  the  petition  of  Moore,  as  administrator, 
to  sell  the  real  estate,  then  the  proceedings  were  void,  and 
it  is  conceded  that  no  such  jurisdiction  existed.  The  pro- 
ceedings being  void,  the  title  and  right  to  the  possession  of 
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the  real  estate  were  in  the  appellants  at  all  times  after  the 
death  of  their  father,  and  when  the  purchasers  at  the  ad- 
ministrator's sale  went  into  possession,  their  possession  was 
wrongful,  and  the  appellants  had  then  and  there  a  right  of 
action  against  them  for  the  possession.  They  had  no  greater 
or  better  right  of  action  after  the  sale  had  been  confirmed 
by  the  court  and  the  deeds  made  than  £hey  had  before.  The 
purchasers  went  into  possession  under  claim  of  right  by 
virtue  of  their  certificates,  which  was  hostile  and  adverse  to 
the  appellants,  and  they  followed  up  this  claim  by  after- 
wards procuring  color  of  title,  if  the  certificates  did  not  give 
them  such  color.  It  was  not  necessary,  however,  for  the  ap- 
pellees, and  those  under  whom  they  claim,  to  have  color  of 
title  during  the  period  of  limitation,  to  give  to  them  the 
benefit  of  the  statute ;  but  sufficient  that  the  character  of 
their  occupancy  was  such  that  during  a  period  of  twenty 
years  anterior  to  the  bringing  of  this  action  the  appellants 
had  a  right  of  action.  Vanduyn  v.  Hepnery  45  Ind.  589 ; 
State  V.  Portsmouth  Savings  Bank,  106  Ind.  435,  461 ;  Roots 
V.  Beck,  109  Ind.  472. 

The  widow  inherited  an  undivided  one-third  of  the  real 
estate  in  question,  during  her  natural  life,  from  Michael  Ryan, 
her  husband ;  the  appellants  inherited  the  fee  simple,  includ- 
ing the  remainder  over  covered  by  the  widow's  life  estate. 
After  the  real  estate  was  platted  by  the  administrator  Moore, 
as  an  addition  to  the  town  of  Anderson,  and  probably  after 
the  administrator's  sale  of  the  two-thirds  which  descended  to 
the  appellants  unincumbered  by  the  widow's  life  estate,  she 
<;onveyed  her  life  estate  to  George  Holland,  except  as  to  two 
of  the  lots  which  she  had  theretofore  conveyed  to  Joseph 
Deboy.  Holland  conveyed  the  interest  which  he  had  ac- 
•quired  from  the  widow  to  John  T.  Hayden,  and,  in  the  year 
1872,  Hayden  brought  an  action  in  partition  against  all  par- 
ties who  claimed  an  interest  in  the  real  estate,  including  the 
appellants,  and  during  the  pendency  of  the  said  partition 
proceedings  the  appellants  appeared  thereto  and  filed  excep- 
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tions  to  the  first  report  made  by  the  commissioners  appointed 
to  separate  and  part  the  real  estate^  and  the  court  having 
sustained  said  exceptions^  and  the  commissioners  having 
made  partition  anew  and  reported  the  same  to  the  court,  the 
appellants  appeared  further  and  filed  exceptions,  which  were 
by  the  court  overruled,  and  thereupon  they  filed  a  bill  of 
exceptions.  The  last  report  of  the  commissioners  having 
been  confirmed  by  the  court,  judgment  was  rendered  mak- 
ing firm  and  efiectual  the  partition  as  made  by  the  commis- 
sioners, and  as  to  that  part  of  the  real  estate  reported  not 
susceptible  of  division,  it  was  ordered  sold,  and  a  commis- 
sioner appointed  to  make  the  sale,  and  the  sale  having  been 
made  and  reported  to  the  court  the  same  wa^  approved^ 
deeds  made  and  approved  to  the  respective  purchasers,  and 
the  proceeds  of  the  sale  distributed.  The  appellants  hav- 
ing been  adjudged  to  be  the  owners  of  the  remainder,  cov- 
ered by  the  widow's  life  estate,  they  received  their  distribu- 
tive share  of  the  proceed  of  the  sale  as  determined  by  the 
court. 

It  is  contended  by  the  appellants  that  the  title  of  the  ap- 
pellants to  the  undivided  two-thirds  of  the  real  estate  not 
covered  by  the  widow's  life  estate,  and  for  which  they  are 
now  contending,  was  not  put  in  issue,  and  was  not  involved 
in  the  action  in  partition,  and  that  the  judgment  in  that  case 
does  not  work  an  estoppel  in  this  action.  We  are  of  a  dif- 
ferent opinion.  It  was  alleged  by  Hayden,  in  his  com- 
plaint, that  Michael  Ryan  died  in  the  year  1861,  the  owner 
of  the  said  real  estate,  and  intestate,  leaving  as  his  only  heirs^ 
his  widow,  Mary  S.  Ryan,  who  was  a  second  wife,  and  two 
children  by  a  former  marriage  (the  appellants);  that  one 
Moore,  as  his  administrator,  sold  the  said  real  estate  by  or- 
der of  the  Madison  Circuit  Court,  after  having  platted  the 
same  as  an  addition  to  the  town  of  Anderson,  for  the  pay- 
ment of  debts,  and  that  the  defendants  to  the  action  (except 
the  appellants)  were  the  owners  of  the  said  real  estate  in  fee 
simple  as  purchasers  at  the  administrator's  sale,  or  as  grantees 
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from  sach  purchasers  subject  to  the  rights  of  the  plaintiffs  and 
the  said  children,  naming  them  (the  appellants),  and  it  was 
alleged  that  the  plaintiff's  interest  was  that  of  an  undivided 
one-third  during  the  natural  life  of  the  said  widow,  Mary 
S.  Ryan.  These  allegations  put  the  question  as  to  the 
validity  of  the  administrator's  sale  squarely  in  issue,  as  well 
as  the  title  acquired  through  that  sale.  The  complaint  al- 
leged a  tenancy  in  common  and  gave  the  source  of  title. 

The  source  of  title  alleged  as  to  all  of  the  defendants,  ex- 
cept the  appellants,  being  the  administrator's  sale,  and  the 
court  having  found  and  adjudged  the  title  as  alleged,  the  va- 
lidity of  the  sale  was  necessarily  involved  and  determined. 
We  are  referred  to  the  following  cases  in  this  court:  Miller 
v.  Noble,  86  Ind.  527 ;  Ulierback  v.  Terhune,  75  Ind.  363 ; 
Avery  v.  AkinSy  74  Ind.  283  ;  and  see  Fleenor  v.  Driakill,  97 
Ind.  27 ;  Woolery  v.  GraysoUy  110  Ind.  149 ;  Spencer  v. 
McOonagle,  107  Ind.  410 ;  Luntz  v.  Greoe,  102  Ind.  173. 

In  our  opinion  counsel  for  appellants,  to  some  extent, 
misapprehend  the  force  of  those  cases.  They  do  not  go  so 
&r  as' to  hold  that  where  the  source  of  title  is  alleged,  and 
the  title  itself  put  in  issue,  as  in  the  case  under  considera- 
tion, the  judgment  is  not  conclusive  as  to  the  interests  and 
titles  of  the  pai*ties. 

Judgment  affirmed,  with  cost«. 

Filed  Sept  28, 1889 ;  petition  for  a  rehearing  overraled  Dec.  13, 1889. 
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Board  of  Commissionebs  of  St.  Joseph  County  v.  The 
State,  ex  rel..  Michener,  Attorney  General. 

School  Land. — iVooeeeb  </  Sale. — Deferred  ThymenU^-^LiabiUty  of  Comtif 
far  Interest. — Under  section  4346,  R.  S.  1881,  which  provides  that  the  de- 
ferred payments,  as  well  as  theone-foarth  of  the  parchase-money  to  be 
paid  in  advance  on  lands  set  apart  to  the  school  fund  by  act  of  GongresB 
and  sold  by  authority  of  the  Legislature,  "shall  be  regarded  as  part  of 
the  congressional  school  fund,"  the  county  is  chargeable  with  interesi 
on  the  entire  amount  of  the  price  of  the  land,  and  the  default  of  a  par> 
chaser  of  the  land  in  paying  deferred  installments,  and  the  consequent 
forfeiture  of  the  land  to  the  school  fund,  does  not  relieve  the  county  of 
liability  for  interest  on  the  full  amount. 

From  the  St.  Joseph  Circuit  Court. 

J,  E.  Howard,  for  appellant. 

L.  T,  MicheneTy  Attorney  General,  J.  H.  GUlett  and  L 
Hubbardy  for  the  State. 

Elliott,  C.  J. — Within  the  county  of  St.  Joseph  are 
lands  which  were  set  apart  to  the  school  fund  by  the  act  of 
Congress;  these  lands  were  sold  by  the  county  authorities 
for  $13,750,  of  which  amount  one-fourth  was  paid  in  cash, 
and  the  remainder  of  the  purchase-money  was  secured  by 
mortgage.  The  whole  amount  for  which  the  lands  were  sold 
was  reported,  as  the  law  requires,  to  the  superintendent  of 
public  instruction,  and  the  county  was  charged  with  it. 
The  purchase-money  was  not  paid,  and  the  lands  were  for- 
feited. The  question  which  we  are  required  to  decide  is  this: 
Is  the  county  chargeable  with  interest  on  the  entire  amount 
of  the  price  of  the  land,  or  only  upon  the  amount  received 
in  cash  ? 

The  case  is  governed  by  section  4346,  R.  S.  1881,  which 
reads  thus :    "  One-fourth  of  the  purchase-money  shall  be 
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paid  in  hand  and  tbe  interest  for  the  residue  for  one  year  in 
advance^  and  the  residue  in  ten  years  from  such  sale,  with 
like  interest  annually  in  advance;  and  deferred  payments 
^ball  be  regarded  as  part  of  the  congressional  township 
school  fund,  and  reported  as  such  by  the  auditor  to  the  su- 
])erintendent  of  public  instruction."  We  can  discover 
neither  obscurity  nor  ambiguity  in  this  statute,  and  there  is 
no  room  for  construction.  Where  the  words  of  a  statute  are 
free  from  obscurity  or  ambiguity,  nothing  remains  but  to  en- 
force them  as  they  are  written.  We  can  not  conceive  how 
it  is  possible  to  choose  words  that  would  more  plainly  con- 
vey the  meaning  that  the  unpaid  purchase-money  is  a  part 
of  the  congressional  township  school  fund.  The  words  are  : 
^^  and  deferred  payments  shall  be  regarded  as  part  of  the 
congressional  school  fund,'' and '^shall  be  reported  as  such.'' 
The  deferred  payments  go  into  the  fund  as  part  and  parcel 
of  it.  From  this  conclusion  there  is  no  escape,  save  by 
striking  out  the  words  of  the  Legislature  and  substituting 
others  for  them,  and  this  no  court  would  dream  of  doing. 

Counties  are  public  corporations,  and  over  them  the  legis- 
lative authority  is  very  great  and  extensive.  The  Legisla- 
ture, in  the  exercise  of  this  authority  may,  undoubtedly, 
charge  them  with  the  care  of  school  lands  and  school  funds, 
and  impose  upon  them  hard  and  unreasonable  burdens.  The 
-courts  can  not  interfere,  however  much  they  may  doubt  the 
policy  of  the  legislative  action,  unless  some  constitutional 
limitation  is  disregarded.  In  this  instance  the  Legislature 
empowered  counties  to  sell  the  land,  and  commanded  that 
the  unpaid  purchase-money,  as  well  as  the  purchase-money 
paid,  should  be  "  regarded  as  part  of  the  congressional  school 
fund."  If  the  court  should  hold  that  the  unpaid  purchase- 
money  is  not  part  of  the  fund,  it  would  simply  declare  that 
the  deferred  payments  shall  not  be  regarded  as  part  of  that 
fund.  What  the  Legislature  says  shall  be  regarded  as  a  part 
of  the  fund  is  a  part  of  it,  and  so  it  must  be  adjudged,  not- 
withstanding the  fact  that  ill  effects  and  c6nfusion  may  result. 


444  SUPREME  COURT  OF  INDIANA, 


ISO  444 

197  548 

130  444 
182  461 
133  117 

I^  444 
103  dSil 


The  Phoenix  Insnranoe  CbmpaDy  of  Brooklja  «.  Stark. 


If  such  a  result  will  follow,  the  courts  can  not  avoid  it,  for 
the  remedy  is  with  the  Legislature  and  not  the  courts. 

Judgment  affirmed. 

FUed  Oct.  29, 1889. 
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Sta&k. 

IssuRAMGB. — Action  on  Policy, — PUading, — Ihvperty  InswrttL — AUegatum  <f 
Ownenhip. — A  complaint  on  a  policy  of  insurance  containing  a  prori* 
sion  that  "  if  the  assured  shall  not  be  the  sole  and  unconditional  owner 
in  fee  of  said  property  then  this  policy  shall  be  void  "  is  sufficient^  in 
the  absence  of  a  motion  to  make  more  specific,  if  it  avers  generally  that 
the  plaintiff  was  the  owner  of  the  property  insured. 

Same. — Application, — Filing  with  Complaint, — In  an  action  on  an  insaianoe 
policy,  it  is  not  necessary  to  file  with  the  complaint  a  copy  of  the  ap- 
plication on  which  the  policy  was  issued. 

Same. — Agent, — Filling  Applioalion, — Scope  of  Authorily. — An  agent  of  an  in- 
surance company  authorized  to  solicit  and  take  applications  for  insur- 
ance is  acting  within  the  scope  of  his  authority  in  preparing  such  ap- 
plications, and  if  in  doing  so  he  fraudulently  inserts  false  answers  to 
interrogatories,  without  the  knowledge  or  fault  of  the  applicant^  the 
company,  and  not  the  insured,  must  suffer. 

From  the  Vigo  Circuit  Court. 

J.  M.  McOabCy  E.  F.  MoCabe  and  H.  B,  JoneSy  for  appel- 
lant. 

B.  F.  Havem.  8.  G.  Davis,  8.  B.  Davis  and  H.  0.  NemU^ 
for  appellee. 

Coffey,  J. — This  was  an  action,  in  the  aaual  form,  on  a 
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policy  of  insurance^  executed  by  the  appellant  to  the  appel- 
lee,  insuring  him  against  loss  by  fire  on  his  dwelling-house 
and  the  household  goods  therein  contained. 

The  appellant  answered  in  five  paragraphs,  the  first  being 
a  general  denial. 

The  second  avers  that  the  policy  was  issued  upon  a  writ- 
ten application  made  by  the  appellee,  and  taken  by  a  special 
agent  with  limited  powers  to  take  and  forward  applications 
for  insurance  only,  and  that  in  said  application  the  appellee 
represented  and  warranted  that  there  was  no  encumbrance 
on  the  land  upon  which  said  dwelling-house  was  situated, 
whereas  in  truth  and  in  fact  there  was  then  and  there  a  mort- 
gage for  the  sum  of  $1,400  to  B.  H.  Cochran,  which  was  a 
valid  subsisting  lien  upon  said  land,  by  reason  of  which  said 
policy  of  insurance  is  void. 

The  third  paragraph  avers  that  the  policy  in  suit  was  is- 
sued upon  the  faith  of  a  written  application  made  by  the  ap- 
pellee, taken  by  the  agent  mentioned  in  the  second  paragraph 
of  the  answer,  and  that  in  said  application  the  appellee  rep- 
resented and  warranted  that  the  land  whereon  said  dwelling- 
house  was  situated  was  of  the  value  of  $50  per  acre,  whereas 
in  truth  and  in  fact  said  land  was  worth  the  sum  of  $35  per 
acre,  and  no  more,  by  reason  of  which  said  policy  is  void. 

The  fourth  paragraph  of  the  answer  avers  that  the  policy 
of  insurance  in  suit  was  issued  upon  a  written  application 
made  therefor  by  the  appellee,  taken  by  the  agent  named  in 
the  second  paragraph  of  the  answer,  and  that  in  said  appli- 
cation the  appellee  represented  and  warranted  that  the  said 
house  was  only  four  years  old,  whereas  in  truth  and  in  fact 
said  house  was  eight  years  old,  by  reason  of  which  said  policy 
of  ihsurance  is  void. 

The  fifth  paragraph  is  the  same  as  the  others  so  far  as  it 
relates  to  taking  the  written  application  for  the  policy,  and 
avers  that  in  said  application  the  appellee  represented  and 
warranted  that  said  house  was  then  of  the  cash  value  of  $1,- 
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200,  whereas  in  truth  and  in  fact  it  was  of  the  value  of  $800,. 
and  no  more,  by  reason  of  which  the  policy  in  suit  is  YoiiL 

The  appellee  replied  to  these  several  answers  in  two  pan- 
graphs^  the  first  being  a  general  denial. 

The  second  paragraph  is  in  the  nature  of  a  special  rum  e^ 
factum  to  the  application  set  out  with  the  answers^  and  avers^ 
in  substance^  that  said  application  was  brought  to  the  appel- 
lee by  one  T.  W.  Howard,  the  agent  of  the  appellant,  in  the 
form  of  a  printed  blank,  who  read  the  same  over  to  the  ap- 
pellee; that  he  answered  the  questions  therein  contained 
truly  and  correctly ;  the  said  agent  undertaking  and  prom- 
isiug  to  write  the  said  answers  correctly,  and  undertook  to 
fill  out  said  application ;  that  he  answered  that  said  house 
was,  in  his  judgment,  worth  about  $800,  and  that  the  same 
was  about  eight  years  old ;  that  the  real  estate  upon  which 
said  house  was  situated  was  encumbered  by  a  mortgage  to 
the  amount  of  $1,400,  and  that  said  land  was,  in  his  judg^ 
ment,  of  the  value  of  $—  per  acre ;  and  that  said  agent  then 
and  there  informed  the  appellee  that  it  was  wholly  unneces- 
sary to  answer  said  questions,  and  then  and  there  left  the- 
blanks  for  the  answers  of  said  questions  wholly  unfilled  and 
blank ;  that  the  appellee,  being  wholly  ignorant  of  such  busi- 
ness, relied  upon  the  statements  of  said  agent,  and  did  not 
require  said  blanks  to  be  filled ;  that  he  had  no.'knowledge 
of  any  limitation  on  the  power  of  said  agent;  and  that  said 
application  was  so  blank  when  he  signed  and  delivered  the 
same  to  said  agent ;  that  he  never  afterwards  authorized  any 
one  for  him  to  fill  said  blanks  with  the  words  which  appear 
therein,  or  in  any  other  manner;  that  said  answers  have 
been  written  therein  since  he  signed  and  delivered  said  ap- 
plication, and  while  the  same  was  in  the  possession  of  the 
appellant,  without  his  knowledge  or  consent,  and  that  all 
such  answers  are  as  to  him  false  and  fraudulent;  that  the 
appellant  accepted  said  application  so  signed  by  him  as  afore- 
said and  issued  to  him  the  policy  in  suit  with  full  knowledge 
of  all  the  facts  aforesaid,  and  that  said  blanks  were  in  said 
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application  unfilled  when  he  signed  the  same^  and  that  he 
had  fully  and  truly  informed  appellant's  agent  as  to  all  said 
facts,  and  with  said  knowledge  received,  and  has  ever  since 
retained,  ap2)ellee's  money  paid  as  a  premium  for  said  insur- 
ance, and  still  retains  the  same.     Wherefore,  etc. 

This  reply  is  sworn  to  by  the  appellee.  A  trial  of  the 
cause,  before  a  jury,  resulted  in  a  verdict  for  the  appellee, 
upon  which  the  court  rendered  judgment.  No  motion  for 
a  new  trial  was  filed. 

The  assignment  of  errors  calls  in  question  the  sufficiency 
of  the  complaint  in  the  cause,  and  the  sufficiency  of  the  sec- 
ond paragraph  of  the  reply. 

The  policy  of  insurance  before  us  contains  a  provision  to 
the  effect  that  "  if  the  assured  shall  not  be  the  sole  and  un- 
conditional owner  in  fee  of  said  property  then  this  policy 
shall  be  void,"  and  it  is  contended  by  the  appellant  that  the 
complaint  is  bad  because  it  does  not  aver  that  the  plaintiff 
was  the  sole  and  absolute  owner  of  the  property  covered  by 
the  policy  in  suit.  The  complaint  does  aver  that  appellee 
was  the  owner  of  the  property  destroyed  at  the  time  the 
policy  of  insurance  was  issued  and  at  the  time  of  its  de- 
struction. 

In  the  case  of  Dow  v.  Gould  &  Ourry,  etc,  Co.,  31  Cal. 
629,  it  was  said  that  an  owner  is  he  who  has  dominion  of  a 
thing  real  or  personal,  corporeal  or  incorporeal,  which  he 
has  a  right  to  enjoy  and  do  with  as  he  pleases,  even  to  spoil 
or  destroy  it,  as  far  as  the  law  permits,  unless  he  be  prevented 
by  some  agreement  or  covenant  which  restrains  his  right. 

In  the  case  of  Oonverae  v.  Kellogg,  7  Barb.  (N,  Y.)  590, 
it  is  said  that  ownership  is  the  right  by  which  a  thing  be- 
longs to  an  individual,  to  the  exclusion  of  all  other  persons. 

Without  entering  into  a  discussion  as  to  whether  these 
definitions  are  strictly  accurate,  in  the  absence  of  a  motion 
to  make  the  complaint  more  specific,  we  think  that  the  gen- 
eral allegation  in  the  complaint  that  the  appellee  was  the 
owner  of  the  propeily  insured,  was  sufficient.     Phenix  Ins. 
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Co.,  etc,,  V.  Picket,  119  Ind.  155;  Phcenix  Ins.  Oo.  v.  Rowe, 
117  Ind.  202. 

It  is  further  urged  that  the  complaint  is  defective  in  not 
setting  out  a  copy  of  the  application  upon  which  the  policy 
in  suit  was  issued,  but  it  is  now  settled  in  this  State  that  it 
is  not  necessary  to  file  a  copy  of  the  application  with  the 
complaint.  Commonwealth's  Ins.  Oo.  v.  Monninger^  18  Ind. 
352;  Mviual  Ben.  Life  Ins.  Oo.  v.  Ciinnon,  48  Ind.  264; 
Oontinental  Life  Ins.  Co.  v.  Kessler,  84  Ind.  310;  Penn  MuL 
Life  Ins.  Co.  v.  WileVy  100  Ind.  92 ;  Northwestern  Mut.  L^e 
Ins.  Co.  V.  HazeleU,  105  Ind.  212. 

It  is  also  contended  that  the  complaint  is  bad  in  not  al- 
leging that  the  policy  in  suit  was  issued  upon  a  consideration, 
but  it  does  appear  from  the  complaint,  and  the  policy  filed 
therewith,  that  the  appellee  executed  his  note  for  the  agreed 
premium,  which  he  subsequently  paid.  In  our  opinion  the 
complaint  in  controversy  states  a  cause  of  action  against  the 
appellant,  and  is  not  defective  for  the  reasons  urged  against 
it  in  this  court. 

It  remains  to  inquire  whether  the  second  paragraph  of  the 
reply  is  sufficient. 

Where  an  agent  is  authorized  to  solicit  and  take  applica- 
tions for  insurance,  it  must  be  held  that  he  is  acting  within 
the  scope  of  his  authority  in  preparing  such  applications,  and 
if  in  doing  so  he  fraudulently  inserts  false  answers  to  inter- 
rogatories, without  the  knowledge  or  fault  of  the  applicant, 
the  company  giving  such  agent  employment  must  sufier,  and 
not  the  insured,  who  is  without  fault.  Pickel  v.  Phenix  /tw. 
Co,f  119  Ind.  291,  and  authorities  there  cited. 

This  case  does  not  fall  within  the  rule  announced  in  Cox 
V.  jEtna  Ins,  Go.,  29  Ind.  586.  It  can  not  be  successfully 
maintained  that  a  party  should  be  required  to  prosecute  a 
suit  to  reform  an  instrument  of  writing  which  was  not  under 
his  control  and  which  he  never  executed. 

In  the  case  of  Phenix  Ins.  Oo.  v.  Allm,  109  Ind.  273,  the 
agent  who  took  the  application  for  insurance  wrote  thereia 
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a  false  description  of  the  location  of  the  property  without 
the  knowledge  or  consent  of  the  insured,  and  in  commenting 
on  that  fact  this  court  said :  ^'  If  this  misdescription  of  the 
location  of  the  personal  property  was  so  written  into  the  ap- 
plication, without  the  knowledge  or  consent  of  the  plain- 
tiffs, it  was  a  fact  which  they  were  entitled  to  aver  in  their 
oomplaint  and  prove  at  the  trial,  without  asking  a  reforma- 
tion either  of  the  application  or  of  the  policy  of  insurance 
issued  upon  it.  The  writing  into  the  application  the  alleged 
misdescription  in  question  by  the  defendant's  agent,  without 
the  knowledge  or  consent  of  the  plaintiffs,  estopped  the  de- 
fendant from  setting  up  such  misdescription  as  a  defence  to 
the  action.  These  general  principles  governing  actions  on 
policies  of  insurance  are  well  recognized  by  numerous  au- 
thorities.'' Then  follows  a  list  of  authorities  which  we  think 
fully  sustain  the  language  used  by  the  court  as  above  quoted. 
In  our  opinion  the  reply  in  this  case  was  sufficient. 

We  find  no  error  in  the  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

Filed  Oct  29, 1889. 
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Held,  that  under  sections  1325,  1326  and  1327,  B.  S.  1881,  and  a  8a?iDg 
claase  in  the  legislative  act,  a  motion  to  discontinue  the  petition  was 
properly  oYerruled. 

Same. — (Jommissioner^  lUport, — Dueontinnanee  ofPelitum. — Independently 
of  the  statutory  provisions,  the  failure  of  the  commissioners  to  report  at 
the  time  designated  will  not  discontinue  the  petition,  the  petitioner  be- 
ing without  fault. 

Same. — BeporL — Extension  of  Time. —  Who  may  ask  for» — "When  it  hecomes 
evident  before  the  designated  day  that  the  commissionerB  will  be  una- 
ble to  file  their  report,  any  of  the  parties  interested  may  ask  an  exten- 
sion of  time,  which  the  court  may  grant,  a  request  from  the  commis- 
sioners being  unnecessary. 

Bame. — Clerk  of  Court, — PeiUion  and  Order  Fixing  Report  Day. — Failure  of 
Qerk  to  Deliver  to  Commimonere. — The  failure  of  the  clerk  to  deliver  to 
the  commissioners  a  copy  of  the  petition  and  order  fixing  the  time  at 
which  they  should  report,  does  not  vitiate  their  report 

Same. — Tesiimony. —  Wiinesi^s  Opinion. — A  question  as  to  whether,  from  an 
examination  the  witness  had  made  of  a  certain  creek,  it  had  sufficient 
fall  to  drain  the  remonstrant's  land,  is  inadmissible,  as  calling  for  the 
witness's  opinion,  and  not  for  facts  within  his  knowledge. 

Same. — Evidence. — Oommissionei^  Report. — Remonstrant. — The  report  of  the 
commissioners  of  drainage  is  inadmissible  in  evidence  in  a  proceeding 
where  a  remonstrant  in  the  circuit  court  is  contesting  both  the  report 
and  the  petition. 

Vebdict. — Motion  to  Set  Aside. —  Venire  de  Novo, — Appeal, — In  the  absence 
of  a  motion  to  set  aside  a  verdict,  or  a  demand  for  a  venire  de  novo,  a 
finding  of  the  court  so  defective  as  not  to  justify  the  court  in  rendering 
judgment  upon  it  can  not  be  corrected  by  appeal. 

Same. — Motion  for  New  TriaL — Defective  Verdict. — A  motion  for  a  new  trial 
does  not  reach  a  defect  in  the  form  of  the  verdict. 

From  the  Wells  Circuit  Court. 

A,  N.  Martin  and  H,  L.  Martin,  for  appellant. 

J.  S,  Dailey,  L.  Mock  and  A.  Simmons,  for  appellee. 

Berkshire,  J. — This  is  a  proceeding  under  what  is  knowi^ 
as  the  Drainage  Act,  approved  April  8,  1881,  as  it  was 
amended  by  the  act  approved  March  8,  1883,  and  which 
later  act  is  found  in  Elliott's  Supplement,  beginning  with 
section  1176. 

The  petition  was  filed  on  the  15th  day  of  January,  1885. 
The  specifications  given  in  the  petition  for  the  improvement 
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are;  (1)  that  public  health  will  be  promoted;  (2)  that  a 
certain  public  highway,  therein  described,  will  be  benefit- 
ted, and  (3)  that  the  improvement  will  be  of  pablic  utility. 

The  petition  was  docketed  as  an  action  pending  by  order 
of  the  court,  February  9,  1885,  and  on  the  12th  day  of  said 
month  it  was  referred  to  the  commissioners  of  drainage,  and 
they  were  ordered  to  meet  on  the  14th  day  of  said  month, 
and  to  make  their  report  to  the  court  on  the  third  Tuesday 
therein. 

On  the  16th,  which  was  two  days  before  the  time  desig- 
nated for  the  said  commissionei's  to  make  their  report,  upon 
the  petitioners'  motion  the  court  made  an  order  extending 
the  time,  and  designated  April  28th,  1885,  as  the  day  on 
which  the  report  should  be  made.  The  commissioners  did 
not  make  their  report  on  that  day,  and  had  not  done  so  on 
the  12th  day  of  May  following,  on  which  day  the  appellant 
moved  for  a  judgment  discontinuing  the  petition ;  this  mo- 
tion the  court  overruled,  and  the  appellant  excepted.  On 
the  following  day  the  commissioners  made  their  report, 
which,  on  motion  of  the  appellee,  was  referred  back  to  then), 
and  the  26th  day  of  said  month  designated  as  the  day  when 
they  should  report.  To  this  order  the  appellant  made  no 
objection. 

On  said  last  named  day  the  commissioners  made  their  re- 
port, and  the  appellant  moved  its  rejection,  filing  several 
written  reasons  therefor.  This  motion  the  court  overruled, 
and  he  excepted.  He  then  filed  a  remonstrance,  alleging 
several  causes,  some  of  which  only  brought  in  question  the 
sufficiency  of  the  report,  while  others  stated  matters  in  bar 
of  the  petition. 

Upon  the  remonstrance  being  filed,  the  cause  was  submitted 
to  the  court  for  trial,  and,  after  hearing  the  evidence,  it  found 
as  follows : 

^'  The  court  finds  for  the  petitioner,  that  the  assessments 
made  on  the  lands  of  the  remonstrant,  Isaac  Bohr»  are  just 
and  equitable.'^ 
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The  appellant  then  filed  his  motion  for  a  new  trials  which 
was  overruled  by  the  court,  and  he  excepted,  after  which  the 
court  rendered  judgment  confirming  the  report  of  the  com- 
missioners. 

Numerous  errors  are  assigned,  but  it  does  not  become  neces- 
sary for  us  to  notice  each  specifically. 

The  court  committed  no  error  in  refusing  to  discontinue 
the  petition. 

The  act  of  1883  was  in  force  when  the  petition  was  filed 
and  the  commissioners  appointed,  and  although  repealed  by 
the  act  approved  April  8th,  1885,  as  to  all  future  drainage 
proceedings  that  might  be  instituted,  was  continued  in  force 
as  to  all  pending  proceedings.  This  act  required  the  peti- 
tioner to  file  his  petition  in  the  office  of  the  clerk  of  the 
court,  noting  thereon  the  date  at  which  it  should  be  docketed^ 
and  then  to  give  the  required  notice,  and  much  like  the  plain- 
tiff in  an  ordinary  action  is  required  to  do  when  he  commences 
his  action  during  the  term ;  and  on  the  day  noted  it  becomes 
the  duty  of  the  court,  if  satisfied  that  the  proper  notice  has 
been  given,  to  order  the  petition  docketed  as  an  action  pend- 
ing therein. 

The  petition  having  been  thus  docketed  becomes  a  pend- 
ing action,  made  so  by  law,  and  governed  by  the  same  rules 
of  procedure  that  govern  other  pending  actions,  except  as 
specially  otherwise  provided.  And  as  there  is  no  special 
provision  as  to  discontinuances  in  this  class  of  cases,  the  stat- 
utory provisions  on  that  subject  applicable  to  all  pending  ac- 
tions must  be  applied.     These  are  as  follows  : 

"Section  1325,  R.  S.  1881.  There  shall  be  no  discontin- 
uance of  any  suit,  process,  matter,  or  proceeding  whatever,  re- 
turnable to  or  pending  in  any  circuit  court,  by  reason  of  a 
failure  of  the  Judge  to  attend  on  the  first  or  any  other  day 
of  the  term. 

^'  Section  1326.  If  a  court  shall  not  sit  in  any  term,  all 
matters  pending  therein  shall  stand  continued  until  the  next 
term. 
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"  Section  1327.  If  at  the  end  of  the  term  of  any  Court,  any 
matters  pending  therein  are  undetermined,  the  same  shall 
stand  continued  until  the  next  term/' 

It  would  seem  that  these  sections  are  broad  enough  to 
meet  the  contention  of  the  appellant.  But  the  report  which 
the  commissioners  were  required  to  make  had  to  be  made  to 
the  court,  and  could  not  be  made  to  the  judge,  and  could, 
therefore,  only  be  made  when  court  was  in  session. 

The  time  for  holding  the  courts  in  Wells  county  was 
changed  by  an  act  of  the  Legislature,  approved  March  3d, 
1885,  and  as  the  result  there  was  no  court  in  session  on  the 
28th  day  of  April,  1885,  hence  the  commissioners  could  not 
report  on  that  day.  It  can  hardly  be  claimed  that  this  change 
in  the  law,  even  without  a  saving  clause,  or  any  other  statute 
on  the  subject,  would  have  the  effect  to  discontinue  pending 
actions.  But  section  11,  of  the  said  act  of  March  3d,  con- 
tained an  ample  saving  clause,  and  as  the  result  thereof  one 
of  two  conclusions  must  follow,  either  that  it  became  the 
duty  of  the  court,  if  requested  so  to  do  within  a  reasonable 
time  by  any  of  the  parties  interested,  to  designate  another 
time  for  the  commissioners  to  make  their  report,  or  else  they 
might  report  within  a  reasonable  time  without  such  order, 
and  in  either  case  the  appellant's  motion  was  properly  over- 
ruled. But,  independently  of  the  statutory  provisions  to  which 
we  have  called  attention,  the  failure  of  the  commissioners  to 
report  at  the  time  designated  will  not  discontinue  the  pe- 
tition. 

We  can  imagine  no  good  reason  why  it  should ;  it  may 
become  evident  before  the  arrival  of  the  day  designated  that 
the  commissioners  will  not  be  able  to  file  their  report,  and 
'  in  that  event,  if  any  one  or  more  of  the  parties  interested  ap- 
pears and  asks  that  further  time  be  granted  in  advance,  or 
if,  on  a  designated  day,  or  within  a  reasonable  time  there- 
after, such  request  is  made,  we  are  unable  to  discover  any 
good  reason  why  the  court  might  not  grant  the  request  and 
fix  another  day  for  them  to  report. 
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The  failure  of  the  commissioners  to  perform  their  daty 
should  not  work  to  the  prejudice  of  the  petitioners. 

It  is  contended  by  the  appellant  that  another  time  can  not 
be  fixed  for  the  commissioners  to  make  their  report,  except 
that  on  the  day  designated  the  commissioners  themselves  ap- 
pear in  court  and  ask  for  further  time. 

We  find  no  such  provision  in  the  statute,  and,  as  we  have 
already  said,  we  can  imagine  no  good  reason  why  any  party 
interested  might  not  ask  that  such  an  order  be  made.  It  oc- 
curs to  us  that  it  can  be  claimed  with  as  much  plausibility 
that  if  commissioners  appointed  to  make  partition  of  real 
estate  in  actions  of  partition,  fail  to  report  at  the  time  desig- 
nated, the  failure  will  discontinue  the  action.  In  sack 
a  case  what  would  be  the  court's  action  ?  Upon  the  appli- 
cation of  any  party  interested,  if  not  upon  its  own  motioD, 
it  would  designate  another  time  for  the  same  commissioners 
to  report,  or  remove  them  and  appoint  others,  and  designate 
a  time  for  them  to  report. 

In  what  we  have  said  we  have  taken  it  as  granted  that 
the  petitioners  are  not  at  fault,  and  act  with  reasonable 
promptness.  If  the  commissioners  fail  to  make  their  report 
at  the  time  designated,  and  that  failure  rests  upon  any  fault 
or  wrong  of  the  petitioners,  then  the  court  might,  no  donbt, 
in  the  exercise  of  its  discretionary  powers,  dismiss  the  peti- 
tion, and  it  might  do  so  when  the  petitioners  were  not  in 
fault  if  they  fail  to  act  with  reasonable  promptness  when  the 
commissioners  have  failed  to  perform  their  duty.  This  is 
what  is  decided  in  the  cases  of  Claybaugh  v.  Baltimore,  etc^ 
R.  W.  Co.y  108  Ind.  262,  and  Munaon  v.  Blake,  101  Ind. 
78,  and  all  that  is  decided. 

We  quote  from  the  opinion  in  the  first  case  named:  ''If 
the  drainage  commissioners  do  not  report  at  the  time  desig- 
nated, it  may  be  that  the  petitioners  could  avert  a  dismissal 
by  appearing  at  that  time  and  asking  an  order  against  the 
commissioners  ;  but,  however  this  may  be,  they  can  not  sub- 
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«equently  come  into  coui*t,  and,  as  of  right,  obtain  such  an 
order." 

The  facts  in  that  case  were,  in  substance,  as  follows :  The 
commissioners  were  ordered  to  report  on  the  third  Thursday 
io  December,  1884,  which  they  &iled  to  do,  and  on  the  12th 
day  of  March,  1885,  they  appeared  in  court  and  requested 
that  another  time  be  fixed ;  their  request  was  granted,  and  the 
€th  day  of  the  following  June  designated ;  on  the  24th  day 
of  said  month  of  June,  said  commissioners,  not  having  filed 
any  report,  again  appeared  and  requested  that  still  an- 
other time  be  fixed ;  but  the  court  refused  to  grant  their  re- 
quest, and,  on  motion  of  the  appellee,  dismissed  the  peti- 
tion. 

Whether  the  failure  of  the  appellant  to  object  to  the  order 
■of  the  court,  made  on  the  13th  day  of  May,  1885,  refusing 
to  receive  and  act  upon  the  report,  but  referring  the  same 
back  to  the  commissioners  with  directions  for  them  to  re- 
port at  another  day  named,  was  a  waiver  by  the  appellant  of 
any  right  to  have  the  petition  dismissed  we  are  not  called 
upon  to  decide,  for,  as  we  have  seen,  he  at  no  time  had  any 
such  right ;  but  see  Mtinson  v.  Blakcy  supra. 

The  act  of  1883  not  having  been  repealed  as  to  pending 
proceedings  commenced  before  the  passage  of  the  act  of  1885, 
the  powers  and  duties  of  commissioners  appointed  under  the 
former  act  were  continued  as  to  such  pending  proceedings. 

The  failure  of  the  clerk  of  the  court  to  perform  the  minis- 
terial duty  of  delivering  to  the  commissioners  a  copy  of  the 
petition  and  order  fixing  the  time  at  which  they  should  re- 
port did  not  vitiate  their  report ;  that  was,  at  most,  a  mere 
irregularity. 

The  court  committed  no  error  in  sustaining  the  objection 
to  the  question  propounded  to  the  witness,  A.  T.  Stewart,  as 
follows :  '^  State  what  the  fact  is  as  to  whether  or  not,  from 
the  examination  you  made  yesterday  of  that  creek,  it  ap- 
peared to  have  sufficient  fall  to  drain  Mr.  Bohr's  forty  acres." 

The  question  called  for  the  witness's  opinion,  and  not  for 
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facts  within  his  knowledge ;  besides  it  was  an  inquiry  for  the 
opinion  of  the  witness  relating  to  an  issuable  fact ;  one  that 
could  not  be  withdrawn  from  the  court  and  submitted  to  the 
witness. 

The  court  committed  no  error  in  admitting  the  testimoDj 
of  the  witness  Taylor  Barton  as  to  the  conversation  which 
he  held  with  the  appellant. 

The  testimony  was  for  the  purpose  of  proving  declarations 
made  by  the  appellant  against  his  interest  relating  to  the 
subject-matter  involved  in  this  litigation,  and  was  therefore 
competent. 

The  finding  of  the  court  was  a  general,  and  not  a  special, 
finding,  and  was  radically  defective,  and  did  not  respond  to 
the  issues  which  the  court  was  called  upon  to  determine;  it 
was  wholly  insufficient  for  any  purpose ;  it  was  so  defective 
as  not  to  justify  the  court  in  rendering  judgment  upon  it 

In  the  case  of  Keller  v.  BocUman,  49  Ind.  104,  the  learned 
judge  delivering  the  opinion  said  of  the  verdict  of  the  jury: 
"  The  words, '  We,  the  jury,  find  that  plaintiff  had  a  right  to 
replevy  the  mill,'  amounts  to  no  more  than  a  conclusion  of 
law,  which  the  jury  could  not  decide.  They  express  no  fact 
on  which  such  a  judgment  could  be  rendered."  The  judg- 
ment rendered  was  for  possession  of  the  mill  in  controversy. 

In  Ridenour  v.  Beekman,  68  Ind.  236,  the  verdict  of  the 
jury  was  in  the  following  form  :  "  We,  the  jury,  find  the 
property  was  replevied  in  Miami  county,  and  at  the  com- 
mencement  of  this  suit  the  right  of  and  possession  thereto 
was  in  the  plaintiff,  and  assess  his  damages  at  twenty-five 
dollars." 

In  that  case,  the  learned  judge  delivering  the  opinion, 
said  :  "  We  are  of  the  opinion  that  the  verdict  was  radically 
defective,  and  did  not  justify  the  rendition  of  any  judgment, 
and,  therefore,  that  the  motion  for  a  venire  de  noixi  should  have 
prevailed.  The  verdict  does  not,  in  terms,  find  the  issue 
joined  between  the  parties  either  one  way  or  the  other.'' 

A  verdict  must  answer  all  the  material  points  in  issne. 


MAY  TERM,  1889.  457 


Bohr  V.  Neuenschwander. 


Oranch  v.  Martin,  3  Blackf.  256.  See  Scraper  v.  Pipes,  59 
Ind.  158. 

But  the  question  as  to  the  defect  in  the  finding  is  not  prop- 
erly in  the  record,  and  therefore  the  appellant  can  not  have 
the  error  corrected  by  this  appeal.  He  did  not  move  in  the 
court  below  to  set  aside  the  verdict,  nor  did  he  ask  that  a 
venire  de  novo  be  awarded.  Moore  v.  Ready  1  Blackf.  176  ; 
Tardy  v.  Howard,  12  Ind.  404;  Anderson  v.  Donnell,  66 
Ind.  150. 

A  motion  for  a  new  trial  does  not  reach  a  defect  in  the 
form  of  the  verdict.  Bosseker  v.  Cramer,  18  Ind.  44 ;  Bell 
V.  Staie,  42  Ind.  335 ;  Anderson  v.  Donnell,  supra  ;  Green  v. 
Elliott,  86  Ind.  53 ;  Bunnell  v.  Bunnell,  93  Ind.  595 ;  Carver 
V.  Carver,  83  Ind.  368;  Thayer  v.  Burger,  100  Ind.  262; 
Oottrell  V.  Shadley,  77  Ind.  348;  Ridenour  v.  Miller,  83 
Ind.  208;  BaHley  v.  Phillips,  114  Ind.  189. 

But  the  court  erred  in  admitting  in  evidence  the  report  of 
the  commissioners.  By  his  remonstrance  the  appellant  joined 
issue  upon  the  report  as  well  as  upon  the  petition.  Elliott's 
Suppl.,  section  1177. 

It  is  true,  as  contended  by  counsel  for  the  appellee,  that 
the  report  was  before  the  court  as  a  paper  in  the  case,  but  it 
was  not  before  it  as  a  piece  of  evidence  in  the  case.  In  de- 
termining the  questions  at  issue  the  court  could  not  consider 
the  report  as  evidence,  unless  introduced  in  evidence,  any 
more  than  it  could  consider  the  statements  found  in  any 
pleading  or  paper  relating  to  the  issues  of  any  case  which 
might  come  before  it  for  trial.  But  when  introduced  in  ev- 
idence it  was  before  the  court  for  consideration  with  other 
evidence  in  the  case.  When  the  court  overruled  the  appel- 
lant's objection,  and  allowed  the  commissioners'  report  to  be 
read  in  evidence,  this  was  a  decision  that  it  was  competent 
evidence ;  and  if  competent  evidence,  when  the  court  came 
to  make  up  its  finding  it  was  its  duty  to  consider  it  and 
weigh  it  as  a  part  of  the  evidence  in  the  case,  and  we  must 
presume  that  it  did  so  weigh  and  consider  it. 
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We  can  see  no  distinction  in  principle  between  the  intro- 
duction of  the  report  in  this  case  from  that  of  viewers  in 
proceedings  to  establish  a  highway  appealed  from  the  board 
of  commissioners  to  the  circuit  court,  or  the  report  of  the 
appraisers  where  there  has  been  an  appeal  to  the  circuit  court 
from  the  board  of  commissioners  in  a  proceeding  to  establish 
a  ditch  or  drain.  In  either  case  the  report  is  not  competent 
evidence.  The  commissioners,  appraisers,  or  viewers  are  com- 
petent witnesses,  and  may  give  original  testimony. 

In  Goyner  v.  Boyd,  55  Ind.  166,  the  learned  judge  who 
delivered  the  opinion  said :  '^  The  questions  in  issue  on  ap- 
peal were  questions  of  fact,  such  as,  whether  the  proposed 
road  was  of  public  utility,  whether  it  ran  through  the  ap- 
pellant's enclosure,  etc.,  and  whether  he  was  entitled  to  dam- 
ages, and,  if  so,  how  much  ?  Upon  these  questions,  the  re- 
ports of  the  viewers  and  reviewers  were  but  the  embodi- 
ment of  the  conclusions  at  which  they  had  arrived.  It  was 
the  province  of  the  jury,  in  trying  the  cause  on  appeal,  to 
determine  the  questions  involved  from  competent  evidence 
laid  before  them,  and  not  from  the  conclusions  of  viewers  or 
reviewers  upon  the  same  questions.  As  well  might  it  be  said 
that  the  verdict  of  a  jury  on  the  trial  of  a  cause  before  a 
justice  of  the  peace  would  be  competent  evidence  to  prove 
the  facts  of  the  case  on  the  trial  of  the  cause  on  appeal  to 
the  circuit  court." 

This  language  applies  with  as  much  force  to  the  present 
case  as  in  the  case  in  which  the  opinion  from  which  it  is  taken 
was  delivered. 

In  the  case  of  McKinsey  v.  Bowman^  58  Ind.  88,  the  learned 
judge  delivering  the  opinion  says  :  "  The  report  of  the  ap- 
praisers was  one  of  the  papers  in  the  case  upon  which  the 
trial  was  founded  ;  it  was  not  an  instrument  of  evidence  in 
its  own  support."  The  same  is  exactly  true  of  the  report  of 
the  commissioners  in  the  present  case.  See  Freeh  v.  Ckri^ 
tian,  55  Ind.  320;  Beck  v.  Pavey,  69  Ind.  304;  Corey  y. 
Swagger,  74  Ind.  211. 
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Becaase  of  the  error  in  admitting  the  report  of  the  com- 
niissioners  in  evidence,  the  judgment  must  be  reversed. 
Judgment  reversed,  with  costs. 
Filed  Oct.  29, 1889. 


No.  13,746. 

Wbbthafbr  V.  Pattebson. 

CoMTBAOT.— iZeseuaitm. — Adion  to  Set  Aside  Gonvei^anee, — Beeowveyanee  of 
Oondderation, — Where  a  plaintiff  seeks  to  set  aside  a  conveyance  of  land 
to  defendant,  allying  that  his  grantor's  title  to  the  land  which  was  the 
consideration  of  the  conveyance,  purchased  by  the  defendant  but  not 
conveyed,  was  defective  for  non-conformity  in  the  execution  and  acknowl- 
edfcoaent  of  his  deed  with  the  law  of  Tennessee,  of  which  the  grantor 
was  a  resident,  he  will  not  be  permitted  to  rescind  his  contract  in  the 
absence  of  an  offer  to  reconvey,  the  formal  defects  complained  of  not 
rendering  the  title  void. 

Same. — Reaeisaion. — A  person  will  not  be  permitted  to  rescind  a  contract 
in  order  to  reclaim  what  he  has  parted  with  and  to  retain  what  he  has 
received  in  the  transaction. 

Deed. — AeknowUdgment. — Defective  CertificoUe. —  Who  may  Take  Advantage  of, 
— As  a  general  rule,  only  subsequent  purchasers  for  value  can  take  ad- 
vantage of  the  omission  of  words  of  identification,  or  other  formal  de- 
fects in  the  certificate  of  acknowledgment. 

From  the  Martin  Circuit  Court. 

T.  J.  Brooks  and  S,  if.  Reeve^  for  appellant. 
E.  Moser  and  H.  Q.  Houghton,  for  appellee. 

Mitchell,  J. — The  propriety  of  the  ruling  of  the  circuit 
court  in  sustaining  a  demurrer  to  the  complaint  is  the  only 
question  involved  in  this  appeal.  Westhafer  cnarged  in  his 
complaint  that  he  had  conveyed  certain  real  estate,  in  the 
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State  of  IndiaDa^  of  which  he  was  the  owner,  to  the  defend- 
ant Patterson,  and  that  by  agreement  he  received  as  a  con- 
sideration for  the  conveyance  made  by  him  a  deed  of  con- 
veyance from  one  John  M.  Nickless,  which  purported  to 
convey  to  the  plaintiff  certain  real  estate  in  the  State  of 
Tennessee,  which  the  defendant  Patterson  had  purchased 
from  Nickless,  but  which  the  latter  had  never  conveyed.  It 
is  alleged  that  John  M.  Nickless,  the  plaintiff's  grantor,  de- 
rived his  title  to  the  Tennessee  land  through  a  deed  executed 
by  William  Nickless  and  wife,  which  latter  deed  the  plain- 
tiff avers  was  not  executed  and  acknowledged  in  conform- 
ity with  the  statutes  of  the  State  of  Tennessee,  certain  sec- 
tions of  which  are  set  out  in  the  complaint.  These  stat> 
otes  require  the  officer  before  whom  a  deed  is  acknowledged 
to  state  in  his  certificate  that  he  is  personally  acquainted 
with  the  grantor,  and  also  to  annex  to  any  deed,  in  which  a 
husband  and  wife  join,  a  certificate  to  the  effect  that  the 
wife  appeared  before  him  privately,  and  apart  from  her  hus- 
band, and  acknowledged  the  deed  freely,  voluntarily,  etc. 
It  is  alleged  that  the  requirements  of  the  foregoing  statutes 
were  not  observed  in  the  respects  above  mentioned,  in  the 
acknowledgment,  or  the  certificate  endorsed  upon  or  an- 
nexed to  the  conveyance  from  William  Nickless  and  wife 
to  the  plaintiff's  grantor,  John  M.  Nickless.  Without  al- 
leging any  other  infirmity  in  the  deed,  or  defect  in  the  title, 
the  plaintiff  demanded  judgment  setting  aside  his  convey- 
ance to  the  defendant  Patterson,  and  for  general  relief. 

It  does  not  appear  that  the  plaintiff  offered  to  reconvey 
the  Tennessee  land  before  the  commencement  of  the  action, 
nor  does  he  offer  in  his  complaint  to  do  so,  under  the  direc- 
tion of  the  court.  There  is  nothing  to  show  that  any  re- 
quest was  ever  made  to  have  the  acknowledgment  of  the 
deed  or  the  defective  certificate  corrected  by  the  grantors 
therein,  nor  is  it  averred  that  the  grantors  in  that  deed  are 
asserting  any  adverse  claim  to  the  land,  or  that  the  plaintiff 
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was  not  in  the  complete  and  quiet  possession  and  occupancy 
of  it  at  the  time  the  suit  was  commenced. 

There  are,  therefore,  at  least  two  grounds  upon  which  the 
ruling  of  the  court  in  sustaining  the  demurrer  to  the  com- 
plaint can  be  sustained  :  1.  It  does  not  appear  that  there 
is  any  substantial  defect  in  the  plaintiff's  title  to  the  Ten- 
nessee land.  Notwithstanding  the  defect  in  the  certificate 
of  the  officer  before  whom  the  deed  was  acknowledged,  the 
conveyance  may  have  transferred  a  perfect  title  as  between 
the  parties  to  it.  As  a  general  rule  a  deed  may  be  valid  and 
binding  on  the  parties  who  execute  it,  so  as  to  pass  the  title 
to  the  grantee  without  any  certificate  of  acknowledgment. 
Fryer  v.  Rockefeller,  63.  N.  Y.  268.  Generally  the  necessity 
for  an  acknowledgment  arises  out  of  registry  acts,  which  re- 
quire certain  formal  proof  of  the  execution  of  the  deed  be- 
fore it  can  be  recorded,  in  such  a  way  as  that  the  record  shall 
furnish  constructive  notice  of  its  contents,  so  as  to  affect 
subsequent  purchasers.  An  acknowledgment  is,  therefore, 
not,  as  a  general  rule,  essential  to  the  validity  of  a  deed  as  be- 
tween the  parties  to  it,  but  is  only  necessary  in  order  to  the 
effectual  admission  of  the  deed  to  record.  Hvhble  v.  Wrighiy 
23  Ind.  322 ;  Mays  v.  Hedges,  79  Ind.  288 ;  Behler  v.  Wey- 
burriy  59  Ind.  143 ;  Doe  v.  Naylor,  2  Blackf.  32 ;  5  Am.  and 
Eng.  Cyclop,  of  Law,  443. 

Ordinarily  only  subsequent  purchasers  for  value  can  take 
advantage  of  the  omission  of  words  of  identification,  or 
other  formal  defects  in  the  certificate  of  acknowledgment. 
Mastin  y.  Halley,  61  Mo.  196;  Chouteau  v.  Burlando,  20 
Mo.  482 ;  1  Am.  and  Eng.  Cyclop,  of  Law.  154,  158. 

At  common  law  a  married  woman,  had  no  power  to  make 
a  valid  conveyance  of  her  separate  real  estate.  Her  power 
in  that  respect  is  conferred  and  regulated  by  statute  in  the 
several  States.  Hence,  where  the  certificate  of  acknowledg- 
ment is  made  an  essential  feature  of  the  conveyance  of  the 
separate  estate  of  a  married  woman,  the  form  prescribed 
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must  be  observed,  or  the  deed  will  be  invalid.  Jordan  v. 
Corey ^  2  Ind.  385;   Woods  v.  Polhemus,  8  Ind.  60. 

It  does  not  appear  that  the  conveyance  in  question  in- 
volved the  separate  estate  of  a  married  woman,  and,  if  itdid^ 
we  are  not  advised  that  the  statutes  of  the  State  of  Tennessee 
prescribe  any  particular  form  of  certificate  as  essential  to  the 
validity  of  the  conveyance  between  the  parties  to  it.  So  &r 
as  appears,  the  statutes  set  out  with  the  complaint  relate  en- 
tirely to  the  requisites  of  a  certificate  of  acknowledgment  as 
prescribed  by  the  recording  acts.  Moreover,  officers  have  the 
right,  and  it  is  a  duty  which  they  may  be  compelled  at  any 
time  to  perform,  to  correct  mistakes  in  their  certificates.  Jor- 
dan V.  Corey,  supra;  1  Am.  and  Eng.  Cylop.  of  Law,  149. 

Assuming  that  the  officer  before  whom  the  deed  was  ac- 
knowledged did  his  duty^  and  examined  the  wife  separate 
and  apart  from  her  husband,  it  would  follow  that  the  in- 
formality in  the  certificate  was  the  result  of  a  mere  clerical 
omission  which  might  be  corrected  on  proper  application. 
Fleming  v.  PoUer,  14  Ind.  486. 

2.  Even  though  the  title  was  defective  on  account  of  the 
omission  in  the  certificate,  the  conveyance  was  not  void,  and, 
as  has  been  seen,  it  does  not  appear  that  the  plaintiff  offers, 
or  has  offered,  to  reconvey.  It  is  familiar  law  that  a  party 
will  not  be  permitted  to  rescind  a  contract  so  as  to  reclaim 
what  he  has  parted  with,  and  at  the  same  time  hold  on  to 
what  he  ha^  received  in  the  transaction.  Higham  v.  Hwr- 
risy  108  Ind.  246,  and  cases  cited ;  Patten  v.  Stewarty  24  Ind. 
332 ;  Home  Ins.  Go.  v.  Howard,  111  Ind.  644 ;  jHlompwm  v. 
Peck,  115  Ind.  512.  So  long  as  the  plaintiff  manifests  a 
disposition  to  hold  on  to  the  land  conveyed  to  him,  he  can 
acquire  no  standing  in  a  court  of  equity  to  rescind  the  con- 
tract.    There  was  no  error. 

The  judgment  is,  therefore,  affirmed,  with  costs. 

FUed  Oct.  29, 1889. 
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.  No.  14,220. 
DUKHAM   ET  AL.  V.  SmITH. 

WHiL. — (hpaeily  qf  TeaUUriz, — Inatruction  to  Jury, — An  inBtruction  to  tlie 
jury  that  a  person  of  unsound  mind,  all  mental  defects  being  included 
in  the  word  **  unsound,"  is  incapable  of  making  a  valid  will,  whether 
or  not  such  unsoundness  affected  the  disposition  of  the  property,  is  er- 
roneous. 

BAinB. —  WUnesaes. — Oredibility  of. — InshtuUion  to  Jury. — Where  a  jury  is 
charged  that  witnesses  residing  near  the  testatrix,  being  more  intimate 
with  her,  and  having  better  opportunities  of  observation  than  those  liv- 
ing farther  away,  other  things  being  equal,  are  entitled  to  greater  credit, 
the  instruction  is  erroneous,  as  an  invasion  of  the  province  of  the  jury. 

iNSTBUcrrioira. — Relating  to  Evidence. —  When  Erroneous. — It  is  only  the  duty 
of  the  court,  in  case  of  an  instruction  in  regard  to  the  evidence,  to  look 
into  the  record  and  determine  whether  there  is  any  evidence  to  which 
the  instruction  is  applicable,  and  if  there  is,  and  the  instruction  is  er- 
roneous, and  such  as  is  liable  to  mislead  the  jury,  the  judgment  must  be 
reversed. 

From  the  Vigo  Circuit  Court. 

R.  W.  Thompson^  J.  O.  Williams^  B.  Harrison,  W.  H.  H. 
Miller  and  J,  B.  Mam,  for  appellants. 

8.  a  DaviBy  8.  B.  Davis,  X  O.  McNvU,  O.  F.  MeNuU,  O. 
E.  Pxigh  and  J".  D.  Pugh,   for  appellee. 

Olds,  J. — This  was  an  action  to  contest  and  set  aside  the 
will  and  probate  thereof  of  Esther  B.  Thornton^  deceased. 
The  action  was  commenced  by  the  appellee  against  the  ap- 
pellants, Milton  L.  Durham^executor  of  MiltoaL.  Durham  in 
his  own  right,  the  Rose  Orphan  Home^  also  against  John  D. 
Pugh,  Horace  C.  Pugh  and  George  E.  Pugh.  The  interests 
of  the  three  last  named  parties  were  with  the  plaintiff,  and 
they  do  not  appeal,  and  have  served  notice  upon  their  co- 
defendants  in  accordance  with  the  statute. 

The  testatrix,  Esther  B.  Thornton,  was  an  aged  maiden 
lady,  possessed  of  several  thousand  dollars'  worth  of  prop- 
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erty.  The  will  was  made  on  May  9th,  1884,  and  she  died 
in  January,  1885.  The  plaintiff  was  her  niece,  Milton  L. 
Durham  her  nephew,  the  three  Pughs  were  her  grand- 
nephews,  the  children  of  her  niece.  The  testatrix,  by  her 
will  gave  to  her  nephew  and  niece,  and  to  her  grand-nephews, 
each  small  legacies,  and  gave  the  balance  of  her  estate,  real 
and  personal,  to  her  nephew,  Milton  L.  Durham  for  life, 
with  remainder  to  the  Rose  Orphan  Home. 

There  was  a  trial  by  jury,  resulting  in  a  verdict  and  judg- 
ment for  the  plaintiff,  setting  aside  the  will  and  probate 
thereof. 

A  motion  for  a  new  trial  by  appellants  was  overruled,  and 
exceptions  taken. 

Several  errors  are  assigned  and  discussed,  but  owing  to 
the  conclusion  we  have  arrived  at  as  to  some  of  the  questiocs 
presented  it  is  unnecessary  to  consider  the  others. 

We  will  first  consider  the  question  relating  to  instruction 
six  given  by  the  court,  and  which  appellants  contend  is  er- 
roneous.    The  instruction  is  as  follows : 

^^  6.  Furthermore,  I  instruct  you  that  a  person  who  is  of 
unsound  mind  is  incapable  of  making  a  valid  will,  and  if 
there  is  unsoundness  of  mind,  it  is  not  necessary  for  the  con- 
testant to  show  that  such  unsoundness  had  anything  to  do 
with  the  manner  of  disposing  of  the  property.  In  sach  a 
case  the  will  is  invalid,  whether  it  is  shown  that  the  unsoand- 
ness  of  mind  had,  or  had  not,  affected  the  character  of  the 
testament." 

We  do  not  think  this  instruction,  unexplained  or  modified 
by  some  other  instruction,  states  the  law  relating  to  the  va- 
lidity of  wills  correctly,  and  we  think  it  would  tend  to  mis- 
lead the  jury. 

It  is  contended  on  the  part  of  the  appellee  that  our  stat- 
ute defines  who  are  of  unsound  mind  as  follows:  ''The 
words  '  person  of  unsound  mind,'  as  used  in  this  act  or  any 
other  statute  of  this  State,  shall  be  taken  to  mean  any  idiot, 
non-compos,  lunatic,  monomaniac,  or  distracted  person,"  B< 
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S.  1881;  sec.  2544,  and  counsel  say  that  '^  the  words  ^  un- 
soundness of  mind/  as  used  in  the  sixth  instruction,  are  used 
in  the  sense  of  the  statute,  and  not  in  their  broad  and  com- 
mon sense,  including  evety  species  of  defectiveness  and  im- 
pairment of  mind  or  memory,  but  apply  only  to  such  cases 
as  are  absolutely  unsound,  as  idiots,  non-compos,  lunatics, 
monomaniacs,  and  distracted  persons,^'  and  that  the  ^'  mean- 
ing of  the  two  statutes,  construed  together,  would  be  that 
all  persons  except  minors,  lunatics,  idiots,  non-compos, 
monomaniacs  and  distracted  persons  may  devise/' 

We  do  not  agree  with  the  theory  of  counsel  as  to  the  scope 
of  this  instruction. 

» 

We  think  the  words  "  unsoundness  of  mind  "  are  used  in 
this  instruction  in  their  broadest  sense,  including  every  species 
of  defectiveness  and  impairment  of  the  mind,  and  would  be 
so  construed  by  the  jury,  and  the  instruction,  taken  by  itself, 
would  not  convey  to  the  minds  of  the  jury  the  true  rule  by 
which  they  should  test  the  validity  of  the  will.  If  the  charge 
only  included  the  words,  *'  I  instruct  you  that  a  person  who 
is  of  unsound  mind  is  incapable  of  making  a  valid  will,  and 
if  there  is  unsoundness  of  mind  it  is  not  necessary  for  the 
contestant  to  show  that  such  unsoundness  had  anything  to 
do  with  the  manner  of  disposing  of  the  property,"  it  would 
not  be  objectionable,  as  it  would  in  that  case  state  an  ab- 
stract principle  of  law  correctly.  Unsoundness  of  mind  hav- 
ing been  proven,  it  would  then  be  incumbent  on  the  defend- 
ant to  show  that  the  unsoundness  was  of  such  a  character  as 
did  not  impair  the  mind  to  such  an  extent  as  to  render  the 
testatrix  incapable  of  making  a  will,  or  that  the  defect  in 
the  mind  in  no  way  affected  the  disposition  of  the  property, 
or  entered  into  the  making  of  the  testament.  What  might 
be  regarded  as  mental  unsoundness  may  have  been  proven, 
and  yet  it  may  have  been  made  to  appear,  from  all  the  evi- 
dence in  the  case,  that  the  mental  unsoundness  did  not  enter 
into  the  will.  Higgins  v.  Carlton,  92  Am.  Dec.  666  (28  Md. 
Vol.  120.— 30 
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115) ;  Hovey  v.  Oiase,  83  Am.  Dec.  514  (52  Me.  304);  Bog- 
erg  V.  WcUker,  47  Am.  Dec.  470 ;  Clark  v.  Fisher^  19  Am. 
Dec.  402. 

By  adding  the  words  "  in  such  a  case  the  will  is  invalid 
whether  it  is  shown  that  the  unsoundness  had  or  had  not 
affected  the  character  of  the  testament/'  it  changed  the  scope 
and  meaning  of  the  instruction^  and  was,  in  effect,  telling 
the  jury  that^  upon  considering  all  the  evidence^  if  they  came 
to  the  conclusion  there  was  any  unsoundness  of  mind^  or  de- 
fect of  any  character  in  the  mind  of  the  testatrix,  no  differ- 
ence to  what  extent  such  defect  affected  or  impaired  the  mind^ 
or  whether  it  in  any  way  affected  the  disposition  of  the  pro}>- 
erty  devised  or  the  making  of  the  will,  the  will  would  be- 
in  valid;  and  this,  too,  even  though  the  evidence  might  affirm- 
atively establish  the  fact  that  such  defect  in  no  way  entered 
into  the  making  of  the  will  or  disposition  of  the  property,, 
and  that  she  had  at  the  time  sufficient  mental  capacity  to 
make  a  valid  will.  In  short,  this  charge  recognizes  but  twa 
conditions  of  the  human  mind,  one  sound  and  capable  of 
doing  all  acts,  and  the  other  unsound  and  incapable  of  doing 
any  act;  that  a  person  is  responsible  for  all  his  acts,  or  not 
responsible  for  any  of  his  acts.  This  is  an  erroneous  theory 
of  the  law.  Trumbull  v.  Gibbons,  51  Am.  Dec.  253 ;  Clark 
v.  Fisher,  supra ;  Jackson  v.  King,  15  Am.  Dec.  354,  and 
note,  363. 

In  the  case  of  Lowder  v.  Lowder,  58  Ind.  538,  it  was  held 
that,  "  In  legal  contemplation,  one  who  has  sufficient  mind 
to  know  and  understand  the  business  in  which  he  is  engaged,. 
who  has  sufficient  mental  capacity  to  enable  him  to  know 
and  understand  the  extent  of  his  estate,  the  persons  who 
would  naturally  be  supposed  to  be  the  objects  of  his  bounty,, 
and  who  could  keep  these  in  his  mind  long  enough  to,. 
and  could,  form  a  rational  judgment  in  relation  to  them, 
is  a  person  of  sound  mind.''  It  is  evident  that  a  person 
might  be  possessed  of  the  requisite  capacity  to  make  a  will,. 
as  held  in  Lowder  v.  Lowder,  supra,  and  yet  have  some  de- 
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feet  of  the  mind^  some  delusion  in  relation  to  some  subject 
entirely  foreign  to  the  execution  of  the  will,  the  disposition 
of  the  property,  the  devisees,  or  those  who  are  the  natural 
objects  of  his  bounty. 

It  is  not  necessary  that  we  point  out  in  this  opinion  what 
particular  defects,  or  delusions,  there  may  be  in  a  testator's 
mind,  and  yet  he  possess  sufficient  mental  capacity  to  make 
a  valid  will ;  it  is  sufficient  if  there  may  be  any  to  render  the 
instruction  under  consideration  erroneous,  and  it  is  manifest 
there  are  some.  See  Addington  v.  Wilson,  5  Ind.  137  (61 
Am.  Dec.  81,  and  note,  84) ;  Kenworthy  v.  Williams,  5  Ind. 
375,  and  authorities  hereinbefore  cited. 

We  think  the  instruction  clearly  erroneous,  and  ought  not 
to  have  been  given.  It  is  contended  that  even  if  erroneous 
it  was  cured  by  other  instructions  given,  which  did  correctly 
state  the  proper  rules  governing  the  mental  capacity  of  the 
testatrix  to  make  a  valid  will,  but  this  we  need  not  consider, 
for  the  reason  that  the  judgment  must  be  reversed  on 
account  of  another  erroneous  instruction. 

So  much  of  the  fifteenth  instruction  given  by  the  court  as 
it  is  necessary  to  consider  is  as  follows : 

"  15.  In  weighing  the  testimony  of  witnesses  the  jury 
should  consider  the  capacity  of  each  witness  to  understand 
the  facts  about  which  he  testifies;  his  opportunity  of  know- 
ing the  mental  condition  of  the  testatrix  at  the  time  the  will 
was  executed,  his  or  her  integrity,  bias,  behavior  on  the  wit- 
ness stand,  and  the  entire  deportment  of  the  witness.  The 
opinion  of  a  witness  whose  attention  has  been  particularly 
called  to  the  testatrix,  who  was  familiarly  acquainted  with 
her,  who  had  frequent  opportunities  of  observing  her  and 
the  operations  of  her  mind,  is  entitled  to  greater  weight  than 
that  of  a  witness  of  equal  sagacity,  whose  opportunity  of 
forming  an  opinion  was  more  limited.  The  facts  upon 
which  the  opinions  of  the  witnesses  are  based  have  been 
stated  to  you,  and  you  should  weigh  the  opinions  thus  ex- 
pressed by  the  facts  stated." 
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Sijuilar  instructions  to  this  have  been  repeatedly  consid- 
ered by  this  court,  and  held  erroneous  on    the  ground  that 
the  court  invaded  the  province  of  the  jury  by  directing  them 
that  the  testimony  of  one  class  of  witnesses  was  entitled  to 
more  weight  than  the  testimony  of  others,  and  the  cases  re- 
lating thereto  are  collected  in  the  case  of  Cline  v.  lAndseyf 
110  Ind.  337.     This  instruction  was  clearly  erroneous,  but 
counsel  contend  that  it  was  most  favorable  to  the  appellants, 
whose  witnesses,  or  the  greater   number  of  them,  resided 
nearer  to  the  testatrix  during  her  lifetime,  and  were  more  inti- 
mate with  her  than  the  witnesses  of  the  appellee.     It  is  not 
contended  that  all  of  the  witnesses  for  the  appellants  resided 
nearer  to  and  were  more  intimate  with  the  testatrix  than  any 
of  the  witnesses  for .  the  appellee,  and  even  if  this  was  the 
fact,  we  doubt  if  the  instruction  could  be  sustained  on  the 
ground  that  no  harm  was  done  the  appellants.     It  is  only 
the  duty  of  the  court,  in  case  of  an  instruction  in  regard  to 
the  evidence,  to  look  into  the  record  and  determine  whether 
there  is  any  evidence  to  which  the  instruction  relates  or  ap- 
plies, and  if  there  is,  and  the  instruction  is  erroneous,  and 
such  as  would  be  liable  to  mislead  the  jury,  then  the  judg- 
ment must  be  reversed  ;  and  such  is  the  fact  in  this  case,  and 
for  this  error  the  judgment  must  be  reversed. 

The  cause  having  to  be  reversed  for  the  giving  of  instruc- 
tion number  fifteen,  it  is  unnecessary  to  consider  the  other 
questions  presented,  for  they  are  not  such  as  will  be  liable  U) 
arise  on  a  retrial  of  the  cause. 

Judgment  reversed,  with  costs. 

FUed  Oct  29, 1889. 
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No.  13,600.  149  5oo| 

The  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago 
Railboad  Company  v.  Coopeb,  Administbatob. 

Bailboad. — JNegHgence. —  Leaving  Lnjured  Pajnenger  on  Track, — Garriai^s 
Duty  of  ProUetion, — Where  a  passenger,  by  reason  pf  the  failure  of  the 
train  employees  to  call  the  stations,  attempts  to  alight  at  a  station 
called  by  a  fellow  passenger,  not  his  destination,  and  is  thrown  from 
the  platform  to  the  track  by  the  sudden  starting  of  the  train,  and  after- 
wards, while  upon  the  track  between  the  station  and  his  destination, 
in  a  partially  unconscious  condition  from  his  fall,  is  negligently  run 
down  and  killed  by  a  passenger  train  in  charge  of  employees  haying 
knowledge  of  his  fall  and  condition  of  mind,  the  company  is  Rable  be- 
cause of  its  duty,  having  knowledge  of  his  fall  and  mental  condition, 
to  use  care  to  protect  him  from  its  trains. 

Same. — Running  Trains. — Compomy  Chargeable  toith  Knowledge  of. — Liabilify» 
— In  such  a  case  the  company  is  chargeable  with  knowledge  of  the  run- 
ning of  trains  upon  its  road,  and  to  render  the  company  liable  it  is 
sufficient  that  the  accident,  without  being  foreseen,  was  such  as  might 
naturally  result. 

Samk. — Injured  Passenger. — Not  a  Tregpasaer. — Where  a  passenger  injured 
by  a  fall  from  a  train,  and  in  a  dazed  state,  is  knowingly  left  by  the 
carrier  upon  the  track,  he  will  not  be  regarded  as  a  trespasser. 

Samk. — Injured  Passenger, —  Canner's  Wrongful  Act,  —  Proximate  Cause  of 
Death, — The  wrongful  act  of  the  carrier  in  leaving  its  injured  passenger 
on  the  track  exposed  to  great  and  known  peril,  without  mind  enough 
to  care  for  himself,  was  the  proximate  cause  of  his  death. 

Same. — Injury  to  Passenger  while  Intoxicate. — Company's  FauU. — Liability. — 
Where  a  passenger  is  injured  while  intoxicated,  the  injury  being  due, 
not  to  his  intoxication,  but  to  the  carrier's  wrongful  act,  the  carrier 
will  not  be  relieved  of  liability. 

Sams. — Ingtruetion  to  Jury. —  Wilfulness.-  -  WhU  Neeessai'y  to  Sustain  Charge 
cf. — An  instruction  to  the  jury  that  to  establish  the  charge  of  wilful- 
ness "an  actual  intent  to  do  the  particular  injury  alleged  need  not  be 
shown,"  but  that  "  misconduct  of  defendant's  servants,  such  as  to 
evince  an  utter  disregard  of  consequences,  so  as  to  inflict  the  injury 
complained  of,  may  of  itself  tend  to  establish  wilfulness,"  is  not  erro- 
neous. 

Same. — IwirucHMm  Relating  to  Intoxicated  Passenger. — Failure  to  Repeat — 
Where  the  jury  is  strongly  instructed  once  that  if  the  intestate's  pres- 
ence on  the  track  and  his  injury  were  due  to  his  intoxication,  there 
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could  be  no  recovery,  a  failure  to  repeat  the  instruction  is  not  jost  cause 
of  complaint. 
Same. —  Oarrier^B  Negligence  ol'SlaHon.  —  Itutrudion  Upon, — In  the  trial 
court's  instruction  there  was  no  error  in  charging  the  jury  that  if  the 
intestate's  condition  and  injury  were  caused  by  the  defendant's  negli> 
gence  at  the  station,  the  plaintiff  was  entitled  to  recover. 

From  the  Bartholomew  Circuit  Court. 

8,  Stansifer,  for  appellant. 

G.  W.  Cooper  and  C  S.  Baker,  for  appellee. 

Elliott,  C.  J. — The  material  facts  stated  in  the  second 
paragraph  of  the  appellee's  complaint  are  these  :  On  the  18th 
day  of  April,  1885,  Uriah  Holland,  the  appellee's  intestate, 
entered  a  train  of  the  appellants,  which  carried  both  passen- 
gers and  freight,  at  the  city  of  Columbus,  and  paid  his  pass- 
age to  the  town  of  Hope,  a  regular  station  on  the  line  of 
appellant's  road.  When  the  train,  on  which  the  intestate 
was  a-  passenger,  reached  the  station  of  Lambert,  a  point  be- 
tween the  city  of  Columbus  and  the  town  of  Hope,  the  ap- 
pellant's employees  failed  and  neglected  to  announce  the 
name  of  the  station,  but  some  one  in  the  car  called  oat 
'*  Hope,"  as  if  naming  the  station.  After  the  train  had 
stopped  at  Lambert,  the  intestate,  believing  it  to  be  the  sta- 
tion for  which  he  had  taken  passage,  endeavored  to  alight 
from  the  train  in  the  usual  manner,  and  the  employees  of 
the  appellant,  without  giving  any  warning  or  notice,  care- 
lessly and  negligently  caused  the  train  to 'be  suddenly  started, 
and  the  intestate,  without  any  fault  on  his  part,  was  thrown 
violently  from  the  platform  of  the  car,  on  which  he  was 
standing,  to  the  track.  The  fall  rendered  him  unconscioos, 
and  of  this  the  appellant  had  knowledge,  as  well  as  of  its 
cause.  Soon  after  the  occurrence,  and  while  the  intestate 
was  upon  the  appellant's  track  in  a  dazed  and  partially  uncon- 
scious condition,  at  a  point  seventy  rods  distant  from  Lambert, 
the  appellant's  employees  in  charge  of  a  passenger  train,  and 
having  knowledge  of  the  fact  of  his  fall  from  the  train  and 
his  condition  in  time  to  have  avoided  injury  to  him  by  the 


MAY  TERM,  1889.  471 

CfincinDati,  Indianapolis,  St  Loais  and  Chicago  B.  R  Go.  v.  Cooper,  Adm'r. 


exercise  of  ordinary  care,  negligently  and  without  giving 
any  signal  or  warning  of  the  approach  of  the  train^  or  tak- 
iDg  any  precaution  to  avoid  injuring  him^  caused  the  passen- 
ger train  to  run  upon  him^  thus  causing  his  deaths  without 
any  fault  or  negligence  on  his  part. 

If  the  intestate  had  been  on  the  track  through  no  fault  of 
the  appellant  and  without  knowledge  on  its  part  of  his  con- 
dition, no  action  eould  be  maintained ;  but  he  was  on  the  track 
through  the  fault  of  the  appellant,  and  it  did  know  of  his 
condition.  The  rule  applicable  to  cases  where  persons  tres- 
pass on  the  company's  track  can  not  govern  in  such  a  case 
:as  this.  Even  if  it  should  be  conceded  that  there  was  no 
breach  of  duty  on  the  part  of  the  appellant  in  failing  to  an- 
nounce the  station,  still  there  was  negligence  in  starting  the 
train  with  a  sudden  jerk.  Louisville,  etc.,  R.  R.  Co.  v. 
Grunky  119  Ind.  542 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Horst, 
■93  U.  S.  291 ;  Doss  y.  Missouri,  etc.,  R.  R.  Co.,  59  Mo.  27 ; 
Andrist  v.  Union  Pacific  R.  W.  Co.,  30  Fed.  Rep.  345.  But  we 
might  go  further  and  concede  that  there  was  no  negligence  in 
starting  the  train,  and  still  we  should  be  required  to  hold  that 
a  cause  of  action  is  stated,  inasmuch  as  the  fact  that  the  in- 
testate was  known  to  have  been  thrown  to  the  track  iu  an 
effort  to  alight  from  the  train  and  rendered  unconscious, 
made  it  the  duty  of  the  appellant  to  use  care  to  prevent  in- 
jury to  him  from  its  own  trains.  A  railway  carrier  of  pass- 
engers has  no  right,  where  care  and  diligence  can  prevent  it, 
to  leave  a  helpless  passenger,  who  has  fallen  from  one  of  its 
trains,  in  a  situation  of  known  danger.  If  a  passenger,  with- 
out fault  on  his  part  or  that  of  the  carrier,  but  as  the  result 
of  a  pure  accident,  should  be  thrown  from  a  train  upon  the 
track  and  rendered  helpless,  it  would  be  the  duty  of  the 
railway  carrier,  if  the  facts  were  known  to  it,  to  use  proper 
care  and  diligence  to  prevent  injury  from  passing  trains. 

The  appellant  was  bound  to  know  that  trains  were  running 
upon  its  own  road,  and  it  was  under  a  duty  to  the  passenger 
who  was  thrown  upon  its  track  to  take  steps  to  prevent  in- 
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jury  to  him  from  the  danger  which  it  knew  he  was  likely  to 
ineur  from  its  trains.     It  does  not  matter  that  the  injury 
which  actually  occurred  was  not  foreseen^  it  is  enough  that 
it  was  such  as  might  naturally  result.     Billman  v.  Indianap- 
olisy  dc,y  R.  R.  Co.,  76  Ind.  166 ;  JDunlap  v.  Wagner,  85  Ind. 
529  (44  Am.  Rep.  42)  ;  Louisville,  etc.,  R.  W.  Go.  v.  Wood,  in 
Ind.  544  (566),  and  cases  cited;  Hill  v.  Winsor,  118  Mass. 
261 ;  Lane  v.  Atlantic  Works,  111  Mass.  136.  *^  It  is  not  nec- 
essary,"  said  the  court  in  Hill  v.    Winsor,  supra,  "that 
injury  in   the   precise  form  in    which    it   in   fact   resulted 
should  have  been  foreseen."     It  needs  no  argument  to  dem- 
onstrate the  truth  of  the  proposition  that  danger  must  be 
presumed  from  passing  trains  if  one  in  a  state  of  bewilder- 
ment is  left  upon  the  track.   A  long  line  of  cases  affirm  that 
one  who  goes  upon  a  track  even  with  mental  and  physical 
faculties  undiminished  is  in  fault,  because  he  enters  a  place 
of  danger,  and  the  one  who  wrongfully  puts  another  in  such 
a  place  does  a  wrong,  and  is  precluded  from  averring  that  the 
injured  person  was  where  he  had  no  right  to  be.     Here  the 
carrier  knowingly  left  its  passenger  upon  the  track,  knowings 
also,  that  injury  from  a  fall  from  its  train  had  impaired  his 
mental  faculties,  and  it  can  not  be  held  blameless  and  its 
passenger  declared  a  trespasser. 

The  wrong  of  the  carrier  in  leaving  its  injured  passenger 
on  the  track  exposed  to  great  and  known  peril,  without  mind 
enough  to  care  for  himself,  was  the  proximate  cause  of  his 
death.     The  case  is  stronger,  not  weaker,  in  the  fact  that 
those  in  charge  of  the  train  which  ran  upon  him  were  in- 
formed as  to  his  misfortune  and  his  injury  ;  for  the  two  acts 
of  negligence  combined  in  one  efficient  cause,  and  the  effect 
which  might  naturally  have  been  expected  did,  in  fact,  result. 
The  concurring  wrongs  blended  in  one  strong  unity,  pro- 
ducing a  legal  tort,  for  which  the  wrong-doer  must  make  com- 
pensation. Evansville,  etc.,  R.  R.  Co.  v.  Crist,  116  Ind.  446; 
Indianapolis,  etc.,  R.  W.  Co.  v.  Pitzer,  109  Ind.  179. 

If,  as  counsel  tacitly  assume,  it  were  true  that  Holland's 
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misfortuDe  was  due  solely  to  his  own  wrong  in  voluDtaril}\ 
becoming  intoxicated,  we  should  have  a  very  different  ca8e4 
We  should,  if  such  were  the  case,  hold  the  paragraph  of  the 
complaint  in  which  appears  the  statement  that  he  was  intox- 
icated to  be  insufiScieut.  This  we  should  do,  for  the  reason 
that  we  are  satisfied  that  a  carrier  is  not  bound  to  protect  a 
drunken  man  from  the  consequences  which  result  from  his 
own  folly  or  wrong.  Welty  v.  Indianapolis,  etc.,  R.  B.  Co., 
105  Ind.  55;  McClelland  v.  Louisville,  etc.,  R.  W.  Co.,  94  ^ 
Ind.  276 ;  Louisville,  etc.,  R.  R.  Co.  v.  Sullivan,  81  Ky.  624. 
But  a  drunken  man  is  not  an  outeast,  and  the  railway  car- 
rier can  not  negligently  suffer  havth  to  come  to  him  while  he 
is  a  passenger.  It  owes  him  some  duty,  which,  at  its  peril,  it 
must  not  omit.  It  is  not  to  answer  for  his  folly,  but  for  its  own 
breach  of  duty.  Atchison,  etc.,  R.  R.  Co.  v.  Weber,  33  Kan. 
543  (52  Am.  Rep.  543)  ;  Railway  Co.  v.  Valleley,  32  Ohio  St. 
345  (30  Am.  Rep.  601).  Here  the  drunken  condition  of  the 
deceased  was  not  the  cause  of  his  injury,  for,  as  the  com- 
plaint avers  and  the  demurrer  admits,  the  cause  of  his  injury 
was  the  carrier's  breach  of  duty,  and  for  that  breach  of  duty 
the  carrier  is  answerable. 

It  is  a  just  and  beneficent  principle,  running  through  all 
the  cases,  that  a  railway  company  must  do  what  humanity 
requires  where  it  acts  with  knowledge  of  another's  helpless 
condition.  Atchison,  etc.,R.  R.  Go.  v.  Weber,  supra;  Rail- 
way Co.  v»  Valleley,  supra  ;  Weymire  v.  Wolfe,  52  Iowa,  533 ; 
Northern  C^tral  R.  W.  Co.  v.  State,  29  Md.  420 ;  Walker  v. 
Great  Western  R.  W.  Co.,  L.  R.  2  Exch.  228;  Swazey  v. 
Union  Mfg.  Co.,  42  Conn.  556 ;  Atlantic,  etc.,  R.  R.  Co.  v. 
Reisner,  18  Kan.  458;  Marquette,  etc.,  R.  R.  Co.. v.  Taft,  28 
Mich.  289  (opinion  by  Cooley,  J.) ;  Terre  Haute,  etc.,  R. 
R.  Co.  V.  McMurray,  98  Ind.  358  (49  Am.  Rep.  752)  ;  Louis- 
vUle,  etc.,  R.  W.  Co.  v.  Phillips,  112  Ind.  59. 

If,  let  it  be  supposed  for  illustration,  a  man  should  be 
seen  bound  to  the  track  in  time  to  avoid  running  upon  him, 
it  would  certainly  be  an  actionable  wrong  to  run  a  train  upon 
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him^  and  the.  case  made  by  the  complaint  differs  from  the 
supposed  one  only  in  degree^  for  if  the  man  on  the  track  is 
so  helpless  from  mental  incapacity  as  not  to  be  conscious  of 
his  acts,  and  this  is  known  to  the  railway  company,  it  is  its 
duty  to  use  reasonable  care  to  prevent  injury  to  him.  In  such 
a  case  the  presumption  that  the  man  will  leave  the  track  can 
not  apply,  although  it  would  apply  if  his  condition  were  un- 
known to  the  employees  of  the  company,  or  had  not  been 
caused  by  them.  In  this  instance  the  man  was  a  passenger, 
and  his  presence  on  the  track,  as  well  as  his  incapacity  to 
avoid  danger,  was  the  result  of  the  carrier's  negligence.  lu 
no  sense  was  he  a  mere  trespasser,  for  by  the  wrong  of  the 
railroad  company  he  was  thrown  upon  the  track,  and  there 
left  in  no  condition  to  care  for  himself. 

Among  the  instructions  given  by  the  court  is  this:  "To 
establish  the  charge  of  wilfulness,  as  set  out  in  the  fourth 
paragraph  of  the  complaint,  I  instruct  you  that  an  actual  in- 
tent to  do  the  particular  injury  alleged  need  not  be  shown ; 
but  if  you  find  from  all  the  evidence  that  the  misconduct  of 
the  defendant's  servants  was  such  as  to  evince  an  utter  dis- 
regard of  consequences,  so  as  to  inflict  the  injury  complained 
of,  this  may  of  itself  tend  to  establish  wilfulness." 

In  our  judgment  this  instruction  expresses  correctly  an  ab- 
stract rule  of  law.  Recklessness,  reaching  in  degree  to  an 
utter  disregard  of  consequences,  may  supply  the  place  of  a 
specific  intent.  Palmer  v.  Qiicago^  etc,  R.  R.  (7o.,  112  Ind. 
250;  Brannen  v.  Kokomo^  etc,,  G.  R,  Co.,  115  Ind.  116; 
Indiana,  etc,,  R.  W.  Co,  v.  Wheeler,  115  Ind.  253. 

The  appellant's  theory  that  the  occurrence  at  Lambert's 
Station  must  be  excluded  from  consideration  is  embodied  in 
several  instructions  asked  but  refused.  In  refusing  these  in- 
structions there  was  no  error.  The  occurrence  at  that  place, 
as  is  evident  from  what  has  been  said,  exerted  an  important 
influence  upon  the  case  even  if  appellant's  general  theory 
were  correct ;  for,  from  it  there  was  reason  for  inferring  that 
the  wrong  which  brought  the  intestate  upon  the  track  and 
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into  danger  was  that  of  the  appellant,  and  it  also  supplies, 
ground  for  the  inference  that  the  appellant's  employees  in 
charge  of  the  passenger  train  which  killed  Holland  knew  his 
condition,  knew  what  caused  it,  and  knew  that  he  was  ex- 
posed to  danger.  It  warranted,  at  least,  the  inference  that 
he  was  not  a  mere  trespasser.  But  more  than  this,  that  oc- 
currence may  well  be  regarded  as  the  cause  of  the  unfortu- 
nate consequences  which  culminated  in  Holland's  death.  It 
is  not,  of  course,  proper  to  affirm  in  the  instructions  as  mat- 
ter of  law  that  it  should  be  so  regarded,  but  it  was  proper 
that  as  matter  of  fact  it  should  receive  consideration  by  the 
jury.  On  the  other  hand,  it  would  have  been  error  to  as- 
sert, as  matter  of  law,  that  what  occurred  at  Lambert  was 
not  the  proximate  cause  of  the  injury.  If,  as  the  jury  might 
well  have  inferred,  the  negligent  conduct  at  Lambert  was 
the  cause  of  Holland's  death,  then  the  conduct  of  those 
in  charge  of  the  train  which  killed  him  can  not  be  assigned 
<;ontrolling  force.  If  the  intestate's  death  was  the  probable 
result  of  the  wrong  at  Lambert  the  right  of  action  was  com- 
plete, and  the  defendant  liable  for  the  legal  consequences  of 
that  wrong.  If  death  was  the  result,  then,  for  causing  death, 
the  appellant  is  responsible. 

As  strongly  as  it  could  well  be  done  the  court  directed  the 
jury  that  if  Holland's  presence  on  the  track,  and  his  injury, 
were  owing  to  his  drunken  condition  there  could  be  no  re- 
covery, and  the  fact  that  this  direction  was  not  repeated  does 
not  give  appellant  just  reason  to  complain. 

It  is  a  general  rule  that  instructions  need  not  be  repeated, 
and  this  rule  disposes  of  many  of  the  questions  argued  by 
counsel.     Union  M.  Z.  Ins.  Co,  v.  Buchanan,  100  Ind.  63. 

We  do  not  hold,  nor  mean  to  hold,  that  if  the  appellant 
had  been  free  from  fault  at  Lambert,  the  notice  of  Hol- 
land's condition  would  have  required  it  to  run  its  trains  so 
slowly  as  to  2\void  the  possibility  of  injuring  him.  On  the 
contrary,  we  hold  that  the  wrong  which  produced  his  men- 
tal incapacity,  and  caused  him  to  wander  along  the  tracks  in 
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a  dazed  condition^  is  the  one  which  constitates  the  chief  ele- 
ment of  the  right  of  i-ecovery.  The  instructions  of  the  trial 
court  do  not  place  the  right  of  recovery  upon  the  acts  of 
those  in  charge  of  the  train  which  ran  over  Holland,  but 
they  do  clearly  assert  that  if  his  condition  was  caused  by  the 
negligence  of  the  defendant  at  Lambert^  and  that  his  pres- 
ence at  the  place  of  danger  was  the  result  of  that  condition, 
the  appellee  is  entitled  to  recover.  If  there  is  any  criticism 
at  all  to  be  made  upon  the  instructions,  it  is  that  they  are 
too  favorable  to  the  appellant,  for  they  place  too  much  stress 
upon  the  conduct  of  the  persons  in  charge  of  the  train  which 
killed  Holland. 

We  have  considered  all  the  questions  argued  by  connsel, 
but  we  do  not  deem  it  necessary  to  discuss  them  in  detail, 
for  the  questions  we  have  discussed  are  those  which  arise  in 
the  case  and  control  its  decision. 

Judgment  affirmed. 


Filed  Oct  30, 1889. 
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Bush  v.  The  City  op  Indianapolis. 

OuHBm'UTloyAii  JjAW.—lAeense  for  Sale  cf  Intorieaiing  lAquon.'-Ad  pf 
ISSB.-^VahdUy  o/.— The  act  of  March  11,  1889,  Acts  of  1889,  p.  395» 
empowering  cities  and  incorporated  towns  to  increase  the  sam  thereto- 
fore required  to  he  paid  for  a  license  to  sell  intoxicating  liquors  is  not 
invalid  as  violating  section  21,  article  4,  of  the  State  Constitution. 

Same. — Amendment  of  a  SUdvU, — Amendaiory  AcL — What  Mtat  he  Sel  Out- 
It  is  well  settled  in  this  State  that  under  section  21,  article  4,  of  the 
Constitution  a  valid  amendment  of  a  statute  may  he  made  by  setting 
out  the  section  as  amended,  and  that  it  is  not  necessary  to  set  out  the 
section  to  be  amended. 
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Same. — TUle  and  Body  (f  the  Aei  Must  be  Considered  Together. — Under  our 
Constitution  it  requires  both  the  title  and  the  body  of  the  act  to  consti- 
tute a  valid  law.  In  a  consideration  of  the  question  as  to  whether  the 
Legislature  has  observed  the  forms  prescribed  by  the  Constitution  in 
the  enactment  of  a  law,  they  must  be  considered  together. 

&AUK,— Amendatory  Act.— Title  of  AcL—-  When  iSuJ^Jcien/.— The  title  of  the 
act  in  question  sets  out  at  full  length  the  title  of  the  act  to  be  amended, 
reciting  that  it  is  the  intention  to  amend  a  certain  section  of  said  act, 
and  that  said  section  is  section  5317,  B.  S.  1881. 

Heldf  that  no  valid  objection  can  be  urged  to  the  title  of  the  act 

Same. — Body  cf  the  AeL — How  Qmntrved, — Where  the  body  of  the  act, 
after  such  a  statement  in  the  title,  refers  to  the  section  to  be  amended 
as  section  5317,  B.  8.  1881,  without  any  reference  to  the  section  of  the 
original  act,  there  can  be  no  doubt  that  it  was  the  legislative  intent  to 
amend  said  section,  and  the  amendment  is  properly  made. 

Same. — Title  of  the  Act  Amended.— When  Unnecetisary  to  Befer  to  in  the  Body 
of  the  AeL — Considering  the  title  and  the  body  of  the  act  together,  if  it 
distinctly  and  unequivocally  appears  what  particular  section  of  a  stat- 
ute is  to  be  amended,  it  is  not  necessary  to  refer,  in  the  body  of  the 
amended  act,  to  the  title  of  the  act  thus  amended. 

Same. — AmendmerUs  of  Statutes. — Constitutional  FS'ovisions  Ooveming  Same. — 
The  clause  of  the  Constitution  which  forbids  the  amendment  of  a  statute 
by  a  mere  reference  to  its  title  is  prohibitory,  while  the  clause  which 
requires  that  the  section  as  amended  shall  be  published  and  set  forth  at 
full  length  is  mandatory. 

Same. —  UneonstihUional  Statutes. — Power  af  Courts  to  Declare. — Doubts,  How 
Besolved. — ^The  power  of  the  courts  to  declare  a  statute  unconstitutional 
b  a  high  one,  and  is  never  exercised  in  doubtful  cases.  To  doubt,  is  to 
resolve  in  favor  of  the  constitutionality  of  the  law.  We  are  unable  to 
say  that  there  is  no  doubt  as  to  the  unconstitutionality  of  the  amenda- 
tory act  under  consideration. 

From  the  Marion  Circuit  Court. 

S.  Ciaypool,  W.  A.  Ketcham,  J.  8.  Duncan  and  C  W.  Smith, 
for  appellant. 

W.  L.  Taylor  and  H.  E.  Smith,  for  appellee. 

Coffey,  J. — The  Legislature  of  the  State  of  Indiana,  at 
its  last  session,  passed  the  following  act,  viz.: 

*'  An  act  to  amend  section  six  (6)  of  an  act  entitled  '  An 
act  to  regulate  and  license  the  sale  of  spirituous,  vinous  and 
malt  and  other  intoxicating  liquors ;  to  limit  the  fee  to  be 
charged  by  cities  and  towns ;  prescribing  penalties  for  intox- 
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ication,  and  providing  for  the  recovery  of  daxnages  for  Id- 
juries  growing  out  of  unlawful  sales  of  intoxicating  li<(aors; 
to  repeal  all  former  laws  regulating  the  sale  of  intoxicatiog^ 
liquors,  and  all  laws  and  parts  of  laws  coming  in  conflict 
with  the  provisions  of  this  act ;  prescribing  penalties  for  the 
violation  thereof,  and  declaring  an  emergency,'  being  section 
5317  of  the  Revised  Statutes  of  1881. 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  (he 
State  of  Indianay  That  section  5317  of  the  Revised  Statutes 
of  1881  be  amended  so  as  to  read  as  follows :  No  city  or  in- 
corporated town  shall  charge  any  person  who  may  obtain  a 
license  under  the  provisions  of  this  act,  more  than  the  fol- 
lowing sums  for  license  to  sell  within  their  corporate  limits: 
Cities  may  charge  two  hundred  and  fifty  dollars,  and  incor- 
porated towns  one  hundred  and  fifty  dollars  in  addition  to 
the  sum  provided  for  hereinbefore."     Acts  of  1889,  p.  395. 

Acting  under  the  permission  granted  by  this  act  the  city 
of  Indianapolis,  on  the  19th  day  of  June,  1889,  passed  an 
ordinance  requiring  pei'sons  desiring  to  sell  intoxicating 
liquors  in  the  corporate  limits  of  said  city  to  pay  a  license 
fee  of  two  hundred  and  fifty  dollars  to  said  city  in  order  to 
procure  a  license  for  that  purpose.  The  appellant  having 
procured  a  license  from  the  board  of  commissioners  of  Ma- 
rion county,  authorizing  him  to  retail  intoxicating  liquors 
within  the  corporate  limits  of  the  city  of  Indianapolis,  act- 
ing upon  the  assumption  that  the  act  above  set  out  was  un- 
constitutional, and  that  section  six  of  the  act  sought  to  be 
amended  was  still  in  force,  tendered  to  the  proper  officer  one 
hundred  dollars,  the  amount  required  under  former  city  or- 
dinances to  procure  a  city  license,  and  demanded  a  license  to 
retail  intoxicating  liquors  in  said  city.  Such  license  being 
refused  he  proceeded  to  retail  intoxicating  liquors  without 
a  city  license. 

This  suit  was  instituted  by  the  appellee  against  the  appel- 
lant to  recover  the  penalty  imposed  by  the  ordinance  of  June 
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19,  1889,  for  selling  iutoxicating  liquors  within  the  corporate 
limits  of  said  city  without  a  city  license  so  to  do. 

It  is  earnestly  contended  by  the  learned  counsel  for  the 
appellant  that  if  it  was  the  intention  of  the  Legislature,  by 
the  act  in  question,  to  amend  section  six  of  the  act  of  March 
17,  1875,  Sp.  Acts  of  1875,  p.  56,  it  so  far  departed  from 
the  requirements  of  section  twenty-one,  article  four,  of  the 
Constitution  of  the  State,  that  such  intention  was  utterly 
futile;  while,  on  the  other  hand,  it  is  contended  by  the  ap- 
pellee that  in  the  passage  of  said  act  the  Legislature  did 
comply  strictly  with  the  requirements  of  said  section  twenty- 
one,  article  four,  of  the  Constitution. 

It  is  now  so  well  established  that  it  requires  no  argument, 
or  even  citation  of  authorities,  that  there  are  three  classes 
of  laws  which  are  unconstitutional,  viz.: 

First.  Acts  passed  by  a  legislative  body  relating  to  mat- 
ters over  which  it  has  no  power  to  legislate. 

Second,  Acts  passed  by  a  legislative  body  where  it  neg- 
lects to  observe  the  forms  required  by  the  Constitution  neces- 
sary to  give  such  acts  validity  as  laws ;  and. 

Third,  Acts  passed  by  legislative  bodies  which  are  inhib- 
ited by  some  constitutional  provision. 

It  is  not  claimed  by  the  appellant  that  this  act  falls  within 
either  the  first  or  third  class,  but  it  is  contended  that  it  does 
fall  within  the  second  class. 

Section  twenty -one,  article  four,  of  our  State  Constitution 
is  as  follows  :  "  No  act  shall  ever  be  revised  or  amended  by 
mere  reference  to  its  title ;  but  the  act  revised  or  section 
amended  shall  be  set  forth  and  published  at  full  length.'' 
R.  S.  1881,  p.  20. 

This  provision  is  found  in  the  constitutions  of  Nevada, 
Oregon,  Texas,  and  Virginia,  and  provisions  of  similar  im- 
port are  to  be  found  in  the  constitutions  of  Kansas,  Ohio, 
Michigan,  Louisiana,  Wisconsin,  Missouri,  and  Miaryland. 

It  was  formerly  held  by  this  court  that  in  order  to  consti- 
tute a  valid  amendment  to  a  statute^  under  this  constitu- 
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tional  provision^  it  was  necessary  not  only  to  set  out  the 
section  as  amended^  but  also  the  section  to  be  amendedy 
Langdon  v.  Ap^legate,  5  Ind.  327 ;  Rogers  v.  StaUy  6  Ind, 
31. 

But  in  the  case  of  Greencastle,  etc.,  Turnpike  Co.  v.  State, 
ex  rel.,  28  Ind.  382,  these  decisions  were  overruled,  and  it  is 
now  well  settled  that  it  is  not  necessary  to  set  out  tlie 
section  to  be  amended,  and  that  the  constitutional  require- 
ment is  fulfilled  by  setting  out  the  section  as  amended. 

In  the  case  of  Feibleman  v.  State,  ex  reL,  98  Ind.  516,  it 
was  held  that  the  section  of  the  Constitution  now  under 
consideration  required  that  an  act  amending  a  former  stat- 
ute should  refer  to  the  title  of  the  act  sought  to  be  amended. 
It  must  be  obvious  to  every  one,  however,  that  this  section 
of  the  Constitution,  as  well  as  all  other  constitutional  pro- 
visions, is  to  be  construed  in  the  light  of  the  evil  sought  to 
be  remedied  or  avoided. 

The  Constitution  of  the  State  of  Michigan  contains  the 
following  provision  :  "  No  law  shall  be  revised,  altered  or 
amended  by  reference  to  its  title  only  ;  but  the  act  revised, 
and  the  section  or  sections  of  the  act  altered  or  amended, 
shall  be  re-enacted  and  published  at  length."  Const.  Mich., 
article  4,  section  25. 

In  the  case  of  People,  ex  reL,  v.  Mahaney,  13  Mich.  481, 
where  the  construction  of  this  constitutional  provision  was  in- 
volved, Judge  CooLEY  said :  '*  The  mischief  designed  to  be 
remedied  was  the  enactment  of  amendatory  statutes  in  terms 
so  blind  that  legislators  themselves  were  sometimes  deceived 
in  regard  to  their  effect,  and  the  public,  from  the  difficulty 
in  making  the  necessary  examination  and  comparison,  ikiled 
to  become  apprised  of  the  changes  made  in  the  laws.  An 
amendatory  act  which  purported  only  to  insert  (certain  words, 
or  to  substitute  one  phrase  for  another  in  an  act  or  section 
which  was  only  referred  to  but  not  republished,  was  well  cal- 
culated to  mislead  the  careless  as  to  its  effect,  and  was,  per- 
haps, sometimes  drawn  in  that  form  for  that  express  purpose. 


MAY   TEKM,  1889.  481 


Bash  V.  The  City  of  Indianapolis. 


£odle88  oonfiision  was  thus  introduced  into  the  law^and  the 
CoDStitatioii  wisely  prohibited  such  legislation. '^ 

In  the  case  of  Mok  v.  Detroit  Building,  etc.,  As^n^  30 
Mich.  511,  where  this  provision  of  the  Constitution  was 
again  called  in  question^  the  same  learned  judge  says :  ^'  Al- 
terations made  in  the  statutes  by  mere  reference,  and  amend- 
ments by  the  striking  out  or  insertion  of  words^without  repro- 
ducing the  statute  in  its  amended  form,  were  well  calculated 
to  deceive  and  mislead,  not  only  the  Legislature  as  to  the  ef- 
fect of  the  law  proposed,  but  also  the  people  as  to  the  law  they 
were  to  obey,  and  were  perhaps  sometimes  presented  in 
this  obscure  form  from  a  doubt  on  the  part  of  those  desiring 
or  proposing  them  of  their  being  accepted  if  the  exact 
change  to  be  made  were  clearly  understood.  Harmony  and 
consistency  in  the  statute  law,  and  such  a  clear  and  consecu- 
tive expression  of  the  legislative  will  on  any  given  subject 
as  was  desirable,  it  had  been  found  impracticable  to  secure 
without  some  provision  of  this  nature.'^ 

These  opinions,  we  think,  clearly  and  concisely  state  the 
object  sought  to  be  attained  by  the  framers  of  our  Constitu- 
tion in  the  section  now  under  consideration. 

In  the  light  of  this  object  we  proceed  to  the  examination 
of  the  question  involved  in  this  case,  and  in  doing  so  it  is 
not  improper  to  remark  that  under  our  Constitution  it  takes 
both  the  title  and  the  body  of  the  act  to  constitute  a  valid 
law.  It  is  true  that  the  Constitution  distinguishes  between 
the  two,  but  in  a  consideration  of  the  question  as  to  whether 
the  Legislature  has  observed  the  forms  prescribed  by  the 
Constitution  in  the  enactment  of  a  law  they  must  be  consid- 
ered together.  So  considered,  does  the  act 'now  before  us 
fall  within  the  evil  sought  to  be  avoided  by  the  framers  of 
the  Constitution  ?  It  will  be  observed  that  the  title  of  the 
act  sets  out  at  full  length  the  title  of  the  act  sought  to  be 
amended,  recites  that  it  is  the  intention  to  amend  section  six 
(6)  of  said  act  and  that  section  six  (6)  of  said  act  is  section 
Vol.  120.— 31 
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5317;  R.  S.  1881.  A  comparison  of  section  six  of  the  acts 
of  1876,  with  section  5317,  R.  S.  1881,  will  disclose  thefiwt 
that  they  are  one  and  the  same  thing.  There  is,  therefore, 
no  valid  objection  to  the  title  of  the  act  under  consideration. 
Indeed,  it  is  admitted,  in  argument,  that  the  title  is  a  safiB- 
cient  compliance  with  the  constitutional  requirement. 

It  is  conceded  also,  as  we  understand  it,  that  if  the  body 
of  the  act  read  :  "  Be  it  enacted,  etc.,  that  section  six  of  the 
above  entitled  act  be  amended  to  read  as  follows : "  fol- 
lowed by  the  section  of  the  act  as  amended,  tbi6  would 
be  a  compliance  with  the  last  clause  of  the  section  of  the 
Constitution  above  set  out.  But  we  are  unable  to  see  bow 
this  would  make  the  legislative  intent  any  more  certain  than 
it  now  appears.  In  the  title  of  the  act,  section  6  of  the  act 
of  1875,  and  section  53179R.  S.  1881,  are  treated  as  one  and 
the  same  thing,  and  the  language  in  the  body  of  the  act 
is,  '^Be  it  enacted,  etc.,  that  section  5317,  R.  S.  1881,  be 
amended  so  as  to  read  as  follows : "  followed  by  the  section 
as  amended.  There  is,  indeed,  no  doubt  as  to  the  legislative 
intent.  The  intent  to  amend  section  6  of  the  act  of  1875, 
is  as  certain,  in  our  opinion,  as  if  the  act  read,  ^'  Be  it  en- 
acted, etc.,  that  section  6  of  the  above  entitled  act  be  amended 
to  read  as  follows,"  etc. 

Considering  the  title  and  the  body  of  the  act  together,  if 
it  distinctly  and  unequivocally  appear  what  particular  sec- 
tion of  a  statute  is  intended  to  be  amended,  we  do  not  think 
it  necessary  to  refer,  in  the  body  of  the  amended  act,  to  the 
title  of  the  act  thus  amended.  The  first  clause  of  the  section 
of  the  Constitution  we  are  now  considering  is  prohibitoiy 
in  its  terms,  and* prohibits  the  amendment  of  a  statute  bv  a 
mere  reference  to  its  title,  while  the  second  clause  is  manda- 
tory, and  requires  that  the  section  as  amended  shall  be  set 
forth  and  published  at  full  length. 

It  is  not  contended  that  the  amendment  in  question  is 
made  bv  mere  reference  to  the  title  of  the  act  intended  to  be 
amended,  nor  can  it  be  successfully  maintained  that  the  sec- 
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tioD  as  amended  is  not  set  forth  and  published  at  full  length. 
The  Constitution  itself  furnishes  the  rule  by  whioh  the  legal- 
ity of  an  amendment  to  a  statute  i3  to  be  tested^  and  by  such 
rule  the  courts  must  decide  the  question,  when  it  arises,  in 
each  particular  case.  We  do  not  think  that  the  act  we  are 
now  considering  falls  within  the  mischief  intended  to  be 
avoided  by  section  21,  article  4,  of  the  Constitution.  If  not 
a  literal  it  is  a  substantial  compliance  with  the  terms  of  that 
constitutional  requirement. 

The  power  of  the  courts  to  declare  a  statute  unconstitu- 
tional is  a  high  one,  and  is  never  exercised  in  doubtful  cases 
To  doubt  is  to  resolve  in  favor  of  the  constitutionality  of 
the  law ;  and  we  are  unable  to  say  that  there  is  no  doubt  as 
to  the  unconstitutionality  of  the  amendatory  act  under  con- 
sideration. 

The  other  questions  in  the  case,  discussed  by  counsel  in 
their  able  briefs  were  fully  considered  and  decided  in  the 
exhaustive  and  carefully  prepared  opinion  in  the  case  of 
Moore  v.  City  of  IndianapoliSf  pody  p.  483,  and  need  not 
be  again  considered  here. 

Judgment  affirmed. 


FUed  Oct  80, 1889. 


No.  16,151. 

MooBE  V.  The  City  of  Indianapolis. 
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regulating  the  sale  of  intoxicating  liquors,  saying  section  5317|  as  amend-'' 
ed  bj  the  act  of  1889,  limiting  the  amount  which  cities  may  demand  for 
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license  to  sell  intoxicating  liquors,  relates  exclnsivelj  to  licenses  iasoed 
by  the  board  of  county  commissioners,  and  therefore  section  0319,  R.  S. 
1881,  providing  that  "  No  license  herein  provided  shall  be  granted  foi 
a  greater  or  less  period  than  one  year,"  applies  only  to  licenses  granted 
by  the  county  board,  and  not  to  licenses  granted  by  cities. 

Same. — License. — R^uaal  to  Apply  for. — Illegal  Sale, — CXer/^s  Fee, — EdoppeL— 
One  who  refuses  to  apply  for  a  license  under  the  ordinance  passed  in 
pursuance  of  section  5317,  B.  8, 1881,  as  amended  by  Act  of  1889,  will 
be  estopped  to  complain,  while  continuing  to  sell  liquors  in  violation  of 
the  ordinance,  that  a  section  of  the  ordinance  by  providingfor  a  clerk'» 
fee  of  one  dollar,  in  addition  to  the  license  fee,  has  exceeded  the  authoi^ 
ity  of  the  council. 

Same. — License. — Bevoeation  qf. —  ValucJ>UOonMeration, — PDUceSegulatUm.— 
It  is  abundantly  settled  that  a  license,  or  permit,  issued  in  pnrsaanoe 
of  a  mere  police  regulation  has  none  of  the  elements  of  a  contract,  and 
that  it  may  be  changed,  or  entirely  revoked,  even  though  based  upon  a 
valuable  consideration.  It  only  forms  a  part  of  the  internal  police  sys- 
tem of  the  State. 

Hamk.— Police  Bowers. — Bight  to  Er^rcise. — Abridgment  qf. — Public  Weffan.— 
A  law  regulating  or  authorizing  municipal  corporations  to  regulate  and 
impose  restrictions  upon  the  sale  of  intoxicating  liquors  is  an  exercise 
of  the  police  power  of  the  State,  and  neither  the  State  nor  the  munid- 
paHty  can,  by  any  sort  of  contract,  license,  or  permit,  abdicate,  embai^ 
rass,  or  bargain  away  its  right  to  exercise  the  power  in  such  a  manner 
as  it  may  thereafter  deem  the  public  welfare  requires. 

Same. — License  not  a  (JonUucL —  Vested  Right — PoUoe  Power. —  Unexpired  Li- 
cense,— Ordinance  Increasing  Fee  for. — Validity  of. — A  permit  by  the  State 
to  sell  intoxicating  liquors  is  but  an  exercise  of  its  police  power,  in 
which  no  one  can  acquire  a  vested  right  or  contractual  interest,  and  is 
revocable  by  the  Legislature  at  any  time;  and  an  ordinance  in  pursu- 
ance of  a  legislative  act,  which  increases  the  fees  for  an  unexpired  li- 
cense is  a  valid  ordinance. 

Same. — Ex  I\»t  Facto  Law. —  What  Oo^afiiules. — A  law  is  retrospective,  re- 
troactive, or  ex  poet  facto,  which  makes  acts  committed  prior  to  its  enact- 
ment criminal,  or,  as  applied  to  past  transactions,  which  creates  a  new 
duty  or  impairs  vested  property  rights  acquired  under  existing  laws; 
therefore,  an  ordinance  declaring  that  all  sales  of  intoxicating  liquors 
thereafter  made  by  persons  failing  to  comply  with  its  provisions  shall 
be  unlawful,  is  not  an  ex  post  facto  law. 

From  the  Marion  Circuit  Court. 

J.  8.  DuncaUy  C.  W.  Smith,  8.  (Xaypool  and  W,  A.  KeUAam^ 
for  appellant 

W.  L.  Taylor  and  H.  E,  Smith,  for  appellee. 
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Mitchell^  J. — Section  5317,  R.  S.  1881,  being  section 
six  of  an  act  to  regulate  the  sale  of  intoxicating  liquors,  and 
limit  the  fee  to  be  charged  by  cities,  etc.,  which  went  into 
force  March  17th,  1875,  Sp.  Acts  of  1875,  p.  56;  limited  the 
amount  which  cities.might  demand  for  a  license  to  sell  intox- 
icating liquors  within  their  corporate  limits  to  one  hundred 
dollars  per  annum. 

By  an  act  approved  March  11th,  1889,  Acts  of  1889,  p. 
395,  the  above  section  was  amended  so  as  to  fix  the  limit  at 
$250.  While  the  section  first  above  mentioned  was  in  force, 
the  ordinances  of  the  city  of  Indianapolis  fixed  the  license  fee 
to  correspond  therewith,  and  made  it  unlawful  for  any  person 
to  retail  intoxicating  liquors  within  the  city  limits  without 
having  first  procured  a  license  from  the  city  clerk.  On  the 
19th  day  of  June,  1889^  an  ordinance  was  duly  adopted  rais- 
ing the  license  fee  to  $250,  the  limit  fixed  by  the  act  of  March 
11th,  1889.  This  last  ordinance,  by  an  express  provision  to 
that  effect,  repealed  all  prior  ordinances  in  conflict  therewith, 
and  prohibited,  under  penalties  prescribed,  any  person  from 
thereafter  retailing  intoxicating  liquors  within  the  city,  or 
within  a  distance  of  two  miles  of  the  corporate  limits,  without 
having  first  obtained  a  license  pursuant  to  the  provisions  of 
the  ordinance.  It  was  provided,  in  the  first  section  of  the  ordi- 
nance, in  substance,  that  every  person  who  should  thereafter 
procure  a  license  to  sell  intoxicating  liquors  from  the  board 
of  commissioners  of  Marion  county,  and  should  pay  into  the 
treasury  of  Marion  county  for  the  use  and  benefit  of  the  city, 
the  sum  of  $250,  should  be  entitled,  on  presenting  to  the 
city  clerk  the  county  treasurer's  receipt  for  the  amount  paid, 
and  a  license  from  the  board  of  commissioners,  to  receive 
a  license  to  sell  within  the  city,  at  the  place  designated  in 
the  license  issued  by  the  county  board.  The  second  section 
provided,  in  effect,  that  any  person  holding  an  unexpired 
license  issued  to  him  by  the  county  board,  and  an  unexpired 
city  license  issued  under  prior  ordinances  of  the  city,  might 
obtain  a  license  under  the  later  ordinance  for  the  unexpired 


/ 


486 


SUPREME  COURT  OF  INDIANA, 


Moore  v.  The  Citj  of  iDdianapolis. 


term  by  paying  for  the  use  of  the  city  such  proportionate 
part  of  $260  as  the  unexpired  term  bore  to  the  whole,  and 
that  the  amount  which  had  previously  been  paid  for  a  licensi' 
under  the  prior  ordinance  siiuuld  be  taken  into  account  and 
adjusted  so  that  the  applicant  would  receive  full  credit  there- 
for. The  appellant,  William  Moore,  was  charged  with  hav- 
ing sold  intoxicating  liquor  within  the  corporate  limits  of 
the  city  without  first  having  obtained  a  license  in  pursuance 
of  the  provisions  of  the  last  above  named  ordinance  after  it 
had  taken  effect. 

As  a  defence  he  relied  on  an  unexpired  license  issued 
by  the  city  clerk,  and  held  by  him  at  the  time  of  the  alleged 
sale,  which  he  had  received  in  pursuance  of  the  provisions 
of  the  ordinance  in  force  prior  to  that  adopted  in  June,  1889. 
The  court  held  the  proposed  defence  insufficient,  and  the 
appeal  from  this  ruling  involves  an  inquiry  into  the  validity 
of  the  act  of  March  lllh,  1889,  and  the  ordinance  adopted 
by  the  city  of  Indianapolis  in  pursuance  thereof. 

It  is  contended  that  the  act  above  mentioned  is  invalid 
and  void  for  failing  to  conform  to  the  requirement  of  the 
Constitution,  in  that  it  oontains  no  reference^  in  the  hodj 
thereof  to  the  title  of  the  act  to  which  it  purports  to  be  an 
amendment.  This  branch  of  the  case  is  fully  considered  in 
Bitsh  V.  City  of  Indianapolis,  ante,  p.  476.  After  careful  con- 
sideration, the  point  was  decided  adversely  to  the  appellant, 
and  needs  no  further  attention  here. 

The  appellant  insists,  however,  that  even  if  the  act  above 
mentioned  should  be  held  valid,  yet  the  ordinance  passed  in 
pursuance  thereof  is  beyond  the  authority  conferred  on  the 
city  council,  and  hence  void.  The  first  objection  to  the  ordi- 
nance is  predicated  on  section  5319,  B.  S.  1881,  in  which 
it  is  declared  that  "No  license  herein  provided  shall  be 
granted  for  a  greater  or  less  time  than  one  year."  Taking 
this  section  as  a  premise,  it  is  argued,  in  effect,  that  said  sec- 
tion two  of  the  ordinance  in  question  makes  provision  for 
issuing  a  license  for  a  period  less  than  a  year  to  any  person 
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to  whom  a  county  license  had  issued  before  the  taking  effect 
of  the  ordinance,  and  who  held  an  unexpired  city  license, 
tiie  conclusion  follows  that  the  ordinance  is  invalid.  While 
there  is  some  plausibility  in  the  argument  as  presented,  we 
can  not  give  it  our  assent. 

With  the  exception  of  section  6317,  as  amended  by  the  act 
of  March  11th,  1889,  the  act  of  1875  relates  exclusively  to 
licenses  issued  by  the  several  boards  of  county  commission- 
ers. The  sole  purpose  of  that  section,  and  of  the  amend- 
ment thereto,  is  to  place  a  limitation  upon  cities  and  towns 
in  respect  to  the  amount  which  they  might  thereafter  de- 
mand as  a  license  fee  in  addition  to  the  sum  paid  for  license 
from  the  county  board.  Thus  it  has  been  held  again  and 
again  that  the  act  of  March  17th,  1875,  conferred  no  au- 
thority upon  cities  or  incorporated  towns  to  regulate  or 
license  the  sale  of  intoxicating  liquors,  and  that  cities  de- 
rive their  power  to  demand  license  fees  from  Sections  3106 
and  3154,  R.  S.  1881,  which  sections  are  found  in  the  gen- 
eral statute  regulating  the  incorporation  and  providing  for 
the  government  of  cities.  Walter  v.  Tovm  of  Columbia  City, 
61  Ind.  24 ;  Cowley  v.  Town  of  Rushville,  60  Ind.  327  ;  Luiz 
v.  City  of  Crawfordsville,  109  Ind.  466  ;  Wagner  v.  Toum  of 
Garrett,  118  Ind.  114. 

The  Legislature  has  conferred  the  power  to  regulate  the 
liquor  traffic  in  cities  upon  the  municipal  authorities  in  the 
broadest  terms,  the  only  limitation  being  upon  the  amount 
of  the  license  fee  which  may  be  demanded.  Concerning  all 
matters  of  detail  in  the  manner  of  regulation  cities  are  left 
un  trammeled.  • 

The  power  of  municipal  corporations  to  exact  license  fees 
is  not  confined  to  requiring  payment  from  persons  who  have 
State  or  county  licenses,  but  extends  to  all  persons,  whether 
licensed  by  the  county  board  or  not,  who  keep  shops  for  the 
sale  of  intoxicating  liquors  within  the  prescribed  limits. 
The  power  exists  altogether  independently  of  the  act  of 
1875.     City  of  Frankfort  v.  Aughe,  114  Ind.  77;  Zwfe  v. 
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Oity  of  Orawfordsmlle,  supra.  Since,  therefore,  the  authority 
of  cities  to  regulate  the  sale  of  intoxicating  liquors,  and  to 
exact  license  fees  from  persons  engaged  in  the  business  of 
selling  at  retail,  is  not,  except  as  already  indicated,  con- 
trolled by  the  act  of  1876,  it  follows  that  section  5319,  which 
is  a  part  of  that  act,  and  which  prohibits  the  granting  of  a 
license  for  a  greater  or  less  period  than  one  year,  has  no  appli- 
cation to  cities.  We  have  not  overlooked  the  argument 
based  upon  the  assumption  that  the  Liegislature  must  have 
intended  to  provide  a  uniform  system  for  the  issuing  of 
licenses  by  counties  and  cities,  and  that  it  should  be  held, 
therefore,  that  because  counties  are  prohibited  from  issuing 
licenses,  except  for  a  prescribed  period,  it  must  have  been 
the  intention  of  the  Legislature  to  extend  the  same  prohibi- 
tion to  cities.  Since,  however,  the  legislative  intent  to  fix 
the  period  for  city  licenses  is  wholly  unexpressed  in  any 
statute,  the  argument,  so  far  as  it  is  based  on  analogy  and 
convenience,  can  only  have  force  when  addressed  to  a  body  to 
which  the  framing  of  ordinances  is  committed.  It  may  not 
be  amiss  to  say,  in  concluding  upon  this  point,  that  the  ordi- 
nance in  question  in  its  practical  effects,  after  the  methods 
therein  provided  are  duly  initiated,  does  not  violate  this 
presumed  legislative  intent.  To  the  extent  that  it  makes 
provision  for  obtaining  a  license  for  a  period  less  than  a  year, 
it  was  obviously  intended  for  the  benefit  of  those  who,  like 
the  appellant,  held  unexpired  licenses  when  the  ordinance 
took  effect. 

The  second  objection  urged  against  the  validity  of  the  or- 
dinance is,  that  it  requires  the  applicant  for  a  license  to  pay 
a  sum  in  excess  of  that  allowed  by  the  statute.  By  the  terms 
of  the  ordinance  it  is  made  the  duty  of  the  city  clerk,  after 
certain  conditions  are  complied  with  by  the  applicant,  to 
issue  to  hira  a  license.  Section  3  requires  the  clerk  to  keep 
a  register  of  the  names  of  all  persons  to  whom  licenses  are 
issued,  together  with  the  date  when  issued,  and  the  time 
when  each  license  expires,  also  the  number  of  the  street  and 
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location  where  the  licensee  proposes  to  conduct  the  business. 
For  this  service  a  fee  of  one  dollar  is  provided,  which  is  to 
be  paid  by  the  person  receiving  the  license.  In  this  way,  it 
is  saidy  the  licensee  is  charged  $251  for  a  license,  and  thus 
it  is  said  a  sum  in  excess  of  the  amount  allowed  by  the  stat- 
ute is  demanded.  If  the  appellant  had  applied  for  a  licenae 
in  compliance  with  the  other  sections  of  the  ordinance,  and 
his  application  had  been  refused  because  of  his  failure  to  pay 
the  fee  provided  for  the  city  clerk,  he  might,  with  some 
plausibility,  insist  upon  the  question  presented.  But  he  will 
not  be  heard  to  set  himself  in  the  face  of  the  whole  ordi- 
nance and  refuse  to  take  out  or  apply  for  a  license  while 
continuing  to  sell  in  violation  of  its  provisions,  upon  the 
pretext  that  the  fee  of  one  dollar  provided  for  the  city  clerk 
is  in  excess  of  the  authority  of  the  common  council.  When 
a  case  arises  in  which  the  applicant  for  a  city  license  has 
tendered  the  amount  which  it  is  conceded  the  statute  author- 
izes the  city  to  charge,  and  has  been  refused  because  of  his 
failure  to  pay  the  clerk's  fee,  we  will  decide  whether  or  not 
a  fee  may  lawfully  be  demanded  by  the  clerk.  Wagner  v. 
Toton  of  Garrett,  supra. 

It  is  next  contended  that  the  municipal  authorities  had  no 
power,  under  the  statute  in  question,  to  enact  an  ordinance* 
increasing  the  amount  of  the  license  fee,  and  make  it  appli-. 
cable  to  unexpired  licenses,  thereby  practically  annullin^i: 
permits  theretofore  issued  by  the  city.  While  conceding 
that  a  license  is  not  an  absolute  contract  in  which  the  licensee 
obtains  a  vested  right,  during  the  full  period  for  which  it 
was  granted,  to  sell  upon  the  same  terms  as  when  the  license 
was  issued,  it  is  contended  that  it  is,  nevertheless,  in  some* 
sense,  a  contract  between  the  city  and  the  licensee,  under 
which  the  latter  acquires  an  absolute  right  to  sell  liquors 
during  the  term,  subject  to  municipal  regulation,  without 
being  required  to  pay  an  enhanced  price,  simply  for  the  pur- 
pose of  increasing  the  city  revenue.  Moreover,  it  is  con- 
tended that  a  license  to  retail  intoxicating  liquors  is  a  thing 
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of  valae,  in  the  nature  of  property,  and  that,  even  if  the 
Legislature  had  the  power  to  annul  existing  licenses,  or  au- 
thorize it  to  be  done,  good  faith  required  that  the  money 
paid  for  the  unearned  portion  be  refunded.  Finally,  it  is 
said  the  ordinance  is  invalid,  as  applied  to  eases  like  the 
present,  within  the  principle  which  denies,  in  the  absence  of 
a  clearly  expressed  intent  to  the  contrary,  the  power  to  give 
a  law  or  ordinance  retrospective  or  retroactive  operation. 
We  do  not  deem  it  necessary  to  enter  upon  an  elaborate  dii^- 
oussion  of  the  several  propositions  involved.  It  is  sufficient 
to  say  that  principles  as  firmly  settled  as  anything  can  be, 
upon  the  highest  judicial  authority,  sweep  away  every 
vestige  of  the  foundation  upon  which  the  argument  against 
the  validity  of  the  ordinance  rests.  When  it  is  conceded, 
as  it  is,  and  must  be,  that  a  law  regulating,  or  authorizing 
municipal  corporations  to  regulate,  and  impose  restrictions 
upon,  the  sale  of  intoxicating  liquors,  is  an  exercise  of  the 
police  power  of  the  State,  then  it  follows  inevitably  that 
neither  the  State  nor  the  municipality  can,  by  any  sort  of 
contract,  license,  or  permit,  abdicate,  embarrass  or  bargain 
away  its  right  to  exercise  this  power  in  such  a  manner  as  it 
may  thereafter  deem  the  public  welfare  requires.  It  is  the 
peculiar  province  of  the  State,  either  by  legislative  enact- 
ment or  through  authority  delegated  to  municipalities,  to 
exert  its  police  power  for  the  protection  of  the  lives,  health 
and  property  of  its  citizens,  as  well  as  to  maintain  good  or- 
der and  preserve  public  morals.  It  is  everywhere  conceded 
that  the  traffic  in  intoxicating  liquors  affects  all  these  sub- 
jects, and  that  it  is  hence  a  proper  subject  for  police  regu- 
lation. 

It  is  essential,  therefore,  that  the  power  to  regulate  should 
be  a  continuing  one,  ever  present  and  available,  to  be  exer- 
cised by  the  State  as  emergencies  may  require.  .  Hence  the 
rule  that  neither  the  State,  nor  any  of  its  agencies  to  whom 
the  power  has  been  delegated,  can  divest  itself  of  the  right 
to  impose  such  other  or  additional  restrictions  upon  thesale 
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of  intoxicating  liquors,  as  the  maintenance  of  good  order  or 
the  preservation  of  the  public  morals  may  seem  to  reqnire. 
Cooley  Const.  Lim.  5th  ed.,  p.  343. 

Those  powers  which  are  inherent  in  all  governments,  ami 
the  exertion  of  which,  as  emergencies  may  demand,  is  essen- 
tial to  the  well-being  of  organized  society,  can  not  be  abridged 
or  weakened,  or  their  vigor  impaired  by  contract  or  bargain. 
Boyd  V.  Alabama,  94  U.  8.  645. 

If  by  authorizing  a  license  or  permit  for  one  year,  the  State 
coald  deprive  itself  of  the  right  to  impose  new  restrictions 
upon  the  licensee  during  that  period,  a  law  authorizing 
licenses  might  bind  successive  Legislatures  for  three,  five,  or 
even  ten  years.  If  the  legislative  discretion  could  be  fettered 
or  bargained  away  for  one  year,  it  could  upon  the  same  prin- 
ciple be  bargained  away  for  an  indefinite  period. 

It  i9,  however,  abundantly  settled  that  a  license  or  permit 
issued  in  pursuance  of  a  mere  police  regulation  has  none  of 
the  elements  of  a  contract,  and  that  it  may  be  changed,  or 
entirely  revoked,  even  though  based  upon  a  valuable  con- 
sideration.    Cooley  Const.  Lim.  6th  ed.,  p.  343. 

A  license  issued  under  the  law  regulating  the  sale  of  in- 
toxicating liquors  has  neither  the  qualities  of  a  contract  nor 
of  property,  but  merely  forms  a  part  of  the  internal  police 
system  of  the  State.  Metropolitan  Board  v.  Barrie^  34  N. 
T.  657.  No  one  can  acquire  a  vested  right  in  a  mere  stat- 
utory privilege  so  as  to  bind  the  State,  or  prevent  a  change 
of  policy  as  the  vaiying  interests  of  society  may  require. 
Cooley  Const.  Lim.  5th  ed.,  p.  473. 

*^  Sovereigns  may  make  contracts  which,  under  our  Con- 
stitution, will  preclude  them  from  impairing  vested  rights  by 
subsequent  legislation,  but  Ihis  result  never  follows  the  ex- 
ercise of  a  purely  police  power." .  McKinney  v.  Town  of 
Salem^  77  Ind.  213,  and  cases  cited.  ^^As  the  power  to  grant, 
withhold  or  annul  licenses  to  sell  liquor  is  an  exercise  of  the 
police  power,  it  follows  that  no  limitation  can  be  placed  upon 
its  exercise  by  any  statutory  provision."     State,  ex  rel.,  v. 
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Bonnell,  119  Ind.  494;  Stone  v.  Mississippi,  101  U.  S.  814; 
Beer  Co,  v.  MassachtisettSy  97  U.  S.  25.  It  is  impossible  that 
a  mere  license  or  privilege  secured  under  the  internal  police 
system  of  the  State^  should  be  invested  with  the  elements  of 
a  contract  so  as  to  be  beyond  legislative  control.  Bumside 
V.  Lincoln  County  Court,  86  Ky.  423  (7  S.  E.  Rep.  276). 

"  The  law  is  now  settled,"  said  the  Supreme  Court  of 
Georgia,  ^^  that  the  Legislature  has  the  power  to  revoke 
licenses  granted  to  retail  liquors.  Such  a  license  is  in  do 
sense  a  contract  by  the  State,  county,  or  city  with  the  person 
taking  out  the  license.  It  is  simply  a  permit  granted  by  the 
authorities  to  do  business  under  the  license ;  and  the  license 
may  be  revoked  by  the  Legislature  at  any  time.".  Brown  v. 
State  (Ga.),  7  S.  E.  Rep.  915;  Fell  v.  State,  42  Md.  71; 
Calder  v.  Kurby,  5  Gray,  597 ;  Commonwealth  v.  Brennan,  103 
Mass.  70 ;  MaHin  v.  State,  23  Neb.  371 ;  Pleuler  v.  Staie,  11 
Neb.  547. 

In  the  case  last  cited  it  was  held  that  licenses  granted  on- 
der  a  former  law,  which  had  been  repealed,  were  absolutely 
revoked  upon  the  taking  effect  of  the  later  law.  Thus  it  fol- 
lows that  by  enacting  the  ordinance  of  June  19th,  1889,  and 
repealing  the  former  ordinance,  the  appellant's  license  was 
revoked. 

The  enactment  of  a  law  placing  restrictions  upon  the  sale 
of  intoxicating  liquors,  and  requiring  the  payment  of  a  spec- 
ified sum  of  money,  and  that  a  license  be  obtained  before 
the  business  of  selling  can  lawfully  be  entered  upon,  is  not 
to  be  regarded  as  a  proposition  on  the  part  of  the  State  to  cou- 
tract  for  privileges,  or  to  sell  indulgences,  but  rather  as  a 
public  proclamation,  announcing  that  the  State  regards  the 
unrestricted  sale  of  intoxicating  liquors  as  prejudicial  to  the 
general  welfare,  and  that  in  the  exercise  of  its  police  power, 
the  traffic  has  been  placed  under  regulation  and  restraint 
Those  who  engage  in  the  traffic,  after  the  enactment  of  such 
a  law,  must  be  regarded  as  having  notice  from  the  beginning, 
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that  the  power  of  regulation  is  a  continuing  one,  and  that 
the  State  reserves  to  itself  the  right  to  deal  with  the  subject 
as  the  special  exigencies  of  the  moment  may  require.  Stone 
V.  Missis^ppiy  supra. 

They  are  bound  to  know  that  the  license  or  permit  has  no 
force  or  vitality  except  as  it  derives  it  from  the  law  under 
which  it  was  issued,  and  that  if  the  public  good  requires  that 
the  law  be  modified  or  repealed,  no  incidental  inconvenience 
which  they  may  suffer  can  stay  the  hand  of  the  State.  No 
one  can  acquire  a  vested  right  in  the  law.  Bryson  v.  Me^ 
Oreary,  102  Ind.  1 ;  Edwards  v.  Johnson^  105  Ind.  594. 

Even  if  it  were  conceded  that  a  permit  to  sell  intoxicating 
liquors  was  possessed  of  some  of  the  characteristics  of  prop- 
erty, or  that  it  was  a  thing  of  value,  in  the  eye  of  the  law,  it 
would  still  offer  no  impediment  against  the  exertion  of  the 
police  power  of  the  State.  "  The  acknowledged  police  power 
of  the  State  extends  often  to  the  destruction  of  property.'* 
License  COfSes,  5  How.  504  (577) ;  Mugler  v.  Kansas^  123  U. 
S,  623  (658). 

Even  though  the  enforcement  of  an  ordinance  may  operate 
to  destroy  a  business  theretofore  lawful,  and  to  seriously  im- 
pair the  value  of  property  acquired  under  the  sanction  of  a 
special  law  or  charter,  these  considerations  do  not  render  the 
ordinance  invalid  or  prevent  its  enforcement,  when  the  pro- 
tection of  the  public  health  or  the  promotion  of  the  general 
welfare  requires  it.  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659  (667) ;  Beer  Co.  v.  Massachusetts,  supra. 

There  is  a  broad  distinction  between  the  taking  of  prop- 
erty under  the  power  of  eminent  domain  for  a  public  use, 
and  the  incidental  injury  or  inconvenience  which  results  to 
property  or  business  on  account  of  the  exertion  of  the  police 
power  of  the  State,  when  its  purpose  is  the  promotion  of  the 
public  welfare.  In  the  former  case,  compensation  must  be 
made  ;  in  the  latter,  no  such  obligation  arises.  A  wide  dis- 
tioction  exbts,  too,  between  an  ordinance  enacted  in  the  ex- 
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ercise  of  the  police  power  of  the  State,  for  the  prot-ection  and 
secarity  of  the  citizens,  and  one  which  merely  imposes  license 
fees  for  purposes  of  revenue,  without  any  relation  to  the  in- 
ternal police  and  government  of  the  city  or  State.  Laws 
which  impose  pecuniary  burdens  on  the  liquor  traffic  are  not 
revenue  measures,  in  the  proper  sense,  and  although  revenne 
may  arise  therefrom  as  an  incident,  the  imposition  is  designed 
as  a  restriction  on  the  traffic,  and  has  relation  to  the  internal 
police  system  of  the  State.  Pleuler  v.  State,  su^tra;  Mayor  v. 
Second  Ave.  R.  R,  Co.,  32  N.  Y.  261. 

The  contention  that  the  ordinance  is  retrospective  or  ret- 
roactive is  not  sustained. 

A  law  can  only  be  said  to  be  retrospective  or  retroactive, 
or  ex  post  facto,  when  it  makes  acts  which  were  committed 
antecedent  to  its  enactment  criminal,  or  when  it  is  to  be 
applied  to  past  transactions  so  as  to  create  a  new  duty  or 
impair  vested  property  rights  acquired  under  existing  laws. 
Anderson  Law  Diet.,  p.  897. 

The  ordinance  in  question  does  neither.  It  is  altogether 
prospective  in  its  operation.  It  declares  that  all  sales  of  in- 
toxicating liquors  thereafter  made  within  the  corporate  limits 
by  persons  who  fail  to  comply  with  its  provision  shall  be  un- 
lawful. The  appellant  was  prosecuted  for  a  sale  made  after 
the  ordinance  in  question  took  effect.  He  was  bound  to 
know  at  the  time  he  made  the  sale  that  he  was  violating  the 
ordinance.  He  took  the  chance  of  defeating  the  ordinance, 
and  he  can  not  now  complain  that  it  was  either  m  ex  pod 
facto  or  retroactive  law.     State  v.  Isabel,  40  La.  Ann.  340. 

As  we  have  already  seen,  he  acquired  no  vested  right  un* 
der  the  previous  ordinance  which  was  taken  away,  nor  was 
there  any  contract  relation  existing,  the  obligation  of  which 
was  impaired.  When  the  premise  is  once  established  that 
one  can  acquire  no  vested  right  or  contractual  interest  in  a 
police  regulation,  the  conclusion  follows  that  subsequent  roij- 
ulations  on  the  same  subject  can  not  be  retrospective  in  u 
technical    sense.     "The   contracts  which  the   Constitution 
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protects  are  those  that  relate  to  property  rights,  not  govern- 
mental/'   Stone  V.  Mi88is9ippi,  supra. 
The  jadgment  is  affirmed,  with  costs. 

Filed.Oct.30, 1889. 


No.  13,815. 

Jaseph  v.  Kbonenberoer  bt  al. 

JuBGmENT. — Action  to  Reeover. —  When  Maintainable. — Pi'omisaory  Note, — An 
action  to  recover  a  judgment  in  personam  can  not  be  maintained  on  a 
note  till  its  maturity. 

Fkaddulbnt  Conveyance. — PromiMory  Note. — Subjeetion  of  Property  to  Ay- 
meni  of. —  Wheti  Action  May  he  Maintained. — Where  the  holders  of  a  prom- 
i.s8ory  note  seek  to  subject  to  its  payment  lands  and  other  property  of 
the  maker  alleged  to  have  been  fraudulently  conveyed,  the  action  can 
not  be  maintained  until  the  note  becomes  due. 

Same. — Oamishment  Proceeding. — Contfeyanee  of  Property  to  Defraud  Orediton. 
—  Valuable  Connderation. — Colhudon  Between  Parties. — Where  a  person  col- 
ludes with  a  debtor  to  defraud  creditors,  taking  a  conveyance  of  prop- 
erty for  that  purpose,  but  giving  a  valuable  consideration  therefor,  and 
there  is  no  money  placed  in  the  grantee's  hands  or  under  his  control 
belonging  to  the  debtor,  and  nothing  owing  from  him  to  the  debtor,  a 
garnishment  proceeding  against  the  grantee  can  not  be  maintained. 

Evidence. —  Weight  of — Supreme  Court. — Entire  Absence  of  Pi'oof. — The  Su- 
preme Court  will  not  examine  the  evidence  in  the  record  to  determine 
the  weight  of  evidence;  but  will,  on  the  other  hand,  do  so  to  ascer- 
tain whether  there  is  an  entire  absence  of  proof  as  to  all  or  any  of  the 
facts  necessary  to  be  established  to  entitle  the  plaintiff  to  judgment. 

From  the  Vanderburgh  Circuit  Court. 

A.  Gilchrist  and  C.  A.  DeBimler,  for  appellant. 
J.  M.  Shackelford  and  S.  B,  Vance,  for  appellees. 

Berkshire,  J. — The  appellees  Kronenberger  and  Barnett 
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were  plaintiffs  in  the  court  below^  the  appellant  and  the  ap- 
pellees Fares  and  Fitzgerald  were  the  defendants. 

The  original  or  first  paragraph  of  the  complaint  was  filed, 
and  the  action  commenced,  on  the  26th  day  of  Februaiy^ 
1885.  On  the  9th  day  of  May  following,  a  second  para- 
graph of  complaint  was  filed,  and  on  the  26th  day  of  Octo- 
ber, 1886,  a  third  paragraph  was  filed. 

The  first  paragraph  is  not  in  the  record,  nor  is  it  neces- 
sary that  it  should  be,  for  it  was  upon  the  second  and  third 
paragraphs  that  issues  were  joined  and  the  case  tried. 

The  following  is  an  abstract  of  the  third  paragraph  of  the 
complaint  as  we  find  it  in  the  brief  filed  by  counsel  for  the 
appellees  Kronenberger  and  Barnett : 

"  1.  That  the  defendants,  Larkin  Fitzgerald  and  John  C. 
Fares,  by  their  promissory  notes,  dated  the  19th  day  of  ApriU 
1884,  agreed  to  pay  plaintiffs,  twelve  months  therefrom,  the 
sum  of  three  hundred  and  forty  dollars,  with  interest  thereon 
at  eight  per  cent,  per  annum  from  date  until  paid,  with  five 
per  cent,  attorney's  fees;  a  copy  thereof  is  filed  with  the  first 
paragraph  and  is  referred  to  and  made  part  thereof.  No 
part  of  said  note  has  been  paid. 

"  2.  John  C.  Fares  is  only  the  surety  of  defendant  Lar- 
kin Fitzgerald,  in  the  said  notes. 

.*'3.  That  on  the  1st  day  of  July,  1884,  the  defendant 
Larkin  Fitzgerald  made  a  mortgage  to  defendant  Fares,  on 
sundry  articles  of  personal  property  therein  mentioned^  con- 
sisting of  mules,  horses,  farming  implements  and  harness, 
and  a  crop  of  corn  growing  on  two  hundred  and  thirty-five 
acres  of  land  in  the  county  of  Henderson  and  State  of  Ken- 
tucky, subject  to  a  lien  for  rent,  to  secure  said  Fares  in  the 
payment  of  a  note  of  even  date  therewith,  for  fifteen  hundred 
dollars,  due  nine  months  aA;er  date,  with  interest  at  seven 
per  cent. ;  and  also  to  secure  said  Fares  from  any  loss  by 
reason  of  any  further  advancements  that  might  be  made,  or 
any  endorsements  by  said  Fares  for  said  Fitzgerald. 

^'  4.   The  said  mortgage  was  made  and  acknowledged  in 
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Vanderburgh  county,  Indiana^  but  at  its  date,  Fitzgerald 
resided  in  the  county  of  Henderson,  and  State  of  Kentucky, 
and  the  whole  of  the  property  embraced  in  said  mortgage 
was  situated  therein,  and  the  mortgage  was  there  duly  re- 
corded according  to  the  law  of  that  State. 

'^  6.  On  the  9th  day  of  December,  1884,  the  defendant, 
John  C.  Fares,  made  a  mortgage  of  all  the  property  owned 
by  him  to  John  Kistner  and  others,  to  secure  sundry  debts 
other  than  that  of  plaintiffs',  which  mortgage  was  duly  ac- 
knowledged and  recorded ;  the  said  debts  exceeded  in  amount 
the  value  of  said  property,  and  the  whole  thereof  has  been 
exhausted  in  their  payment.  The  said  Fares  is  wholly  in- 
solvent and  has  no  property  out  of  which  plaintiffs'  said 
debt  or  any  part  thereof  can  be  made. 

"  6.  On  the  10th  day  of  December,  1884,  the  said  John 
C.  Fares,  by  deed  of  that  date,  conveyed  to  the  defendant 
Simeon  Jaseph,  all  of  his  property,  being  the  same  embraced 
in  his  said  mortgage,  above  mentioned,  in  trust  for  the  pay- 
ment of  his  debts.  The  said  trust  was  accepted  by  the  said 
Jaseph  on  the  11th  day  of  December,  1884,  and  said  deed 
and  acceptance  were  duly  recorded. 

"  7.  The  defendant,  Fitzgerald,  owned  no  property  but 
that  embraced  in  the  said  mortgage,  made  by  him  to  defend- 
ant Fares,  and  has  not,  since  that  date,  owhed  any  other 
property. 

'^  8.  The  said  mortgage  was  made,  and  was  intended,  to 
secure  the  said  Fares  in  any  liability  he  might  have  incurred, 
or  might  incur,  as  surety  for  said  Fitzgerald,  including  the 
note  of  plaintiffs  herein  mentioned.  And  plaintiffs  say  they 
are  entitled  to  be  substituted  to  the  rights  of  said  Fares  in 
said  mortgage,  and  to  have  the  same  foreclosed  for  their 
benefit. 

^'  9.  After  the  execution  and  acceptance  of  said  deed  of 
trust  from  John  C.  Fares  to  the  defendant  Jaseph,  and  while 
suit  was  pending,  in  iavor  of  the  plaintiffs  against  said  Fitz- 
VoL.  120.— 32 
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geraldy  in  the  Henderson  Circuit  Courts  in  the  State  of  Ken- 
tucky, for  the  foreclosure  of  said  mortgage,  and  to  subject 
said  mortgage  property  to  the  payment  of  their  said  debt, 
the  defendant,  Jaseph,  took  possession  of  said  property  and 
wrongfully  removed  it  from  the  State  of  Kentucky,  and  now 
has  the  same  in  his  possession  in  this  county,  or  has  wroDg- 
fuUy  sold  and  converted  the  same  to  his  own  use.  Said 
property  was  worth  six  thousand  dollars. 

^'11.  Plaintiffs  pray  judgment  for  their  said  debt,  and 
that  defendant  Jaseph  be  required  to  account  for  the  value 
of  said  property,  and  that  so  much  thereof  as  may  be  nec- 
essary be  applied  to  pay  the  judgment  herein." 

It  is  not  necessary  to  set  out  an  abstract  of  the  second 
^paragraph,  as  it  does  not  differ  materially  from  the  third. 

On  the  12th  day  of  January,  1886,  affidavits  in  attach- 
ment and  garnishment  were  filed.  Among  other  things  it 
was  alleged  in  the  affidavit  in  attachment  that  ^^  the  defend- 
ant Larkin  Fitzgerald  had  sold,  conveyed,  or  otherwise  dis- 
posed of  his  property  subject  to  execution,  with  the  fraud- 
ulent intent  to  cheat,  hinder,  and  delay  his  creditors,"  and  in 
the  affidavit  in  garnishment,  among  other  things,  it  is  stated 
*^  that  he  (the  affiant)  has  good  reason  to  believe  that  Simeon 
Jaseph  is  indebted  to  the  defendant  Larkin  Fitzgerald,  and 
has  the  control  or  agency  of  certain  money  of  the  said  Larkin 
Fitzgerald  which  the  sheriff  can  not  attach  by  virtue  of  the 
writ  issued  herein." 

The  appellant  answered  the  main  action  in  two  paragraphs : 
1.  The  general  denial.  2.  That  the  appellant  bought  the 
note  and  mortage  which  had  been  executed  by  Fitzgerald, 
and  from  him  the  Whole  of  the  property  described  in  the 
mortgage,  and  paid  him  therefor  one  thousand  dollars  in  ad- 
dition to  said  note  of  fifteen  hundred  dollars,  which  was  se- 
cured by  said  mortgage,  and  which  was  the  full  value  of  said 
property ;  that  before  his  said  purchase  he  was  assured  by 
Fares  and  Fitzgerald  that  Fares  bad  made  no  endorsements 
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for  Fitzgerald,  nor  any  advancements  to  him,  and  so  had  no 
interest  in  the  mortgage. 

The  following-  m  the  answer  to  the  affidavit  in  garnish- 
ment : 

^'  For  answer  to  the  garnishment  in  this  action,  the  defend- 
ant Simeon  Jaseph  denies  that  he  is  indebted  to  the  defend- 
ant Larkin  Fitzgerald  in  any  sum  whatever,  or  was  so  in- 
debted at  the  date  of  the  filing  of  the  affidavit  of  garnishment 
in  this  case,  or  at  any  time  since  said  date.  And  said  Simeon 
Jaseph  further  says  that  he  had  not,  at  the  time  said  affidavit 
of  garnishment  was  filed,  the  control  or  agency  of  any  money 
of  said  Larkin  Fitzgerald." 

The  other  defendants  were  defaulted.  Issue  having  been 
joined  in  the  main  action,  and  also  in  the  proceedings  in  gar- 
nishment as  between  the  plaintifis  and  the  appellant,  the 
cause  was  submitted  to  the  court  for  trial,  with  a  request 
made  at  the  proper  time  for  a  special  finding.  Afterwards 
the  court  returned  its  special  finding,  and  to  the  conclusions 
of  law  as  stated  therein  the  appellant  excepted. 

The  appellant  then  filed  a  motion  for  a  new  trial,  which 
the  court  overruled,  and  he  excepted.  He  then  moved  the 
court  to  arrest  the  judgment,  which  was  overruled,  and  an 
exception  reserved,  and  thereupon  the  court  rendered  judg- 
ment in  personam  against  the  appellant  for  the  amount  found 
due  upon  the  note  sued  upon. 

The  assignment  of  error  contains  four  specifications: 

1.  The  court  erred  in  its  conclusions  of  law. 

2.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

3.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

4.  The  court  erred  in  rendering  judgment  against  the  ap- 
pellant and  for  the  appellees  Kronenberger  and  Barnett. 

The  fourth  specification  is  covered  by  the  first  and  second. 
How  far  a  motion  in  arrest  of  judgment  reaches  the  record, 
and  whether  or  not  the  affidavits  in  attachment  and  garnish- 
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ment  will  be  considered  by  the  court  in  aid  of  the  complaint 
as  against  a  motion  in  arrest  of  judgment,  we  do  not  feel 
called  upon  to  determine  at  this  time. 

This  leaves  for  our  consideration  the  first  and  second  spe- 
cifications, which  we  may  consider  together. 

This  was  an  action  upon  a  promissory  note  not  due  when 
the  action  was  commenced.  Until  due  no  action  to  recover 
a  judgment  in  personam  could  be  maintained  upon  the  note. 
The  case  of  De  Haven  v.  Covalt,  83  Ind.  344,  cited  by  appel- 
lees' counsel,  is  not  to  the  contrary  of  our  conclusion.  The 
learned  commissioner  delivering  the  opinion  of  the  court  in 
that  case  states  expressly  that  the  judgment  complained  of 
was  erroneous ;  the  error  was  held  to  be  unavailable  in  the 
case  he  was  considering,  for  the  reason  that  the  judgment 
could  not  be  attacked  collaterally,  because  it  was  not  void. 
The  following  cases  fully  sustain  our  conclusion :  OoUins  v. 
Nebon,  81  Ind.  75 ;  Evans  v.  Thombwrgy  77  Ind.  106.  But 
had  the  note  fallen  due  before  suit,  the  appellant  was  not 
liable  thereon.  It  is  nowhere  averred  that  he  ever  assumed 
or  bound  himself  to  pay  the  debt  evidenced  by  the  note. 

If  the  appellant  practiced  a  fraud,  Kronenberger  and  Bar- 
nett  could  not  maintain  an  action  against  him  until  their 
debt  matured,  for  until  then  they  could  not  know  that  the 
note  would  not  be  paid  according  to  its  terms,  and,  there- 
fore, could  not  claim  that  they  were  damaged  by  the  firand 
perpetrated.     See  the  two  authorities  cited  above. 

One  of  the  reasons  assigned  for  a  new  trial  is,  that  the 
finding  is  not  sustained  by  sufficient  evidence. 

The  proviso  to  section  913,  R.  S.  1881,  reads  thus :  "That 
the  plaintiff  shall  be  entitled  to  an  attachment  for  the  causes 
mentioned  in  the  second,  fourth,  fifth,  and  sixth  specifications 
of  this  section,  whether  his  cause  of  action  be  due  or  not." 

The  ground  alleged  in  the  affidavit  in  attachment  is  cov- 
ered by  the  fifth  specification.  Notwithstanding  the  length 
of  the  complaint  and  the  many  averments  therein,  when  we 
come  to  consider  it  in  connection  with  the  proceedings  in 
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attachment^  we  can  only  regard  it  as  an  ordinary  action  upon 
a  note.  And  we  must  regard  it  in  that  connection,  for,  as 
we  have  seen,  it  discloses  no  cause  of  action  independent  of 
the  attachment  proceedings.  It  is  a  well  settled  rule,  of  this 
court  that  it  will  not  look  into  the  evidence  contained  in  the 
record  with  a  view  of  determining  the  weight  of  evidence  as 
between  the  parties;  it  is^also  a  rule  equally  well  settled  that 
the  conrt  will  look  to  the  evidence  for  the  purpose  of  asceiv 
taining  whether  there  is  an  entire  absence  of  proof  as  to  all 
or  any  of  the  facts  necessary  to  be  established  to  entitle  the 
plaintiff  to  a  judgment.  If,  at  the  time  of  the  commence* 
ment  of  the  proceedings  in  attachment,  including  the  gar- 
nishment proceedings,  the  appellant  had  no  money  in  his 
hands  or  under  his  control  belonging  to  Fitzgerald,  and  was 
not  indebted  to  him  in  any  sum,  it  follows  from  what  we  have 
said  that  the  appellees  Kronenberger  and  Barnett  were  not 
entitled  to  a  recovery  against  him.  The  evidence  not  only 
fails  to  show  that  the  appellant  had  money  in  his  hands  or 
under  his  control  belonging  to  Fitzgerald,  but  goes  further 
and  discloses  affirmatively  that  such  was  not  the  case ;  and 
in  this  particular  the  special  finding  of  facts  as  made  by  the 
court  and  the  evidence  agree. 

The  &cts  as  found  by  the  court  are  to  the  effect  that  Fitz- 
gerald and  the  appellant  conspired  together  and  perpetrated 
a  fraud,  and  that  it  was  hurtful  to  the  creditors,  and  there  is 
evidence  tending  to  support  the  finding ;  but  the  appellant 
did  not  thereby  become  indebted  to  Fitzgerald,  nor  was  there 
any  money  placed  in  his  hands  or  under  his  control  belong- 
ing to  Fitzgerald. 

The  transaction  as  disclosed  was  valid  and  binding  between 
the  parties,  and  independent  of  any  rule  of  law  which  would 
intervene  and  prevent  Fitzgerald  from  holding  the  appellant 
to  an  account,  the  facts  disclosed  show  that  he  was  under  no 
mural  obligation  to  pay  to  or  turn  over  to  Fitzgerald  any 
money.     As  appears  from  the  evidence,  Fitzgerald  sold  the 
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mortgaged  property  to  the  appellant,  and  he  paid  therefor 
all  that  he  agreed. 

Whether  the  circumstances  as  proven  are  such  that  iu  a 
proper  action,  brought  at  a  proper  time,  equity  would  treat 
the  appellant  as  a  trustee  for  the  benefit  of  the  creditors  of 
Fitzgerald,  is  a  question  not  presented  by  the  record  in 
this  case. 

This  is  an  action  wherein  the  parties  must  stand  upon  their 
l^al  and  not  their  equitable  rights. 

Judgment  reversed,  with  costs,  with  instructions  to  giaot 
a  new  trial. 

Filed  Oct.  19, 1889 ;  petition  lor  a  rehearing  oTerroled  Dec.  H  I^^l 


No.  13,6&6. 

The  City  op  Hfntikqton  v.  Hawley  et  ax. 

Flbadiko. — Ckm/plainL —  Emdenee, —  Denmnvr. —  HwmkM  Error, — Wliere 
the  same  evidence  can  be  introdaoedi  and  the  same  relief  granted,  ander 
the  second  as  nnder  the  first  paragraph  of  complaint,  there  is  no  avail- 
able error  in  sustaining  a  demurrer  to  the  first  paragraph,  if  the  demur- 
rer to  the  second  is  overruled. 

BuPBEME  Court. — ReeertcU  of  Judgment, — Weight  q^  Emdenoe, — Where  there 
is  evidence  tending  to  support  the  finding  of  the  court,  the  Sopreme 
Court  will  not  reverse  a  judgment  on  the  weight  of  the  evidence. 

EviDRNCS. — Toum  Flat, — Exclusion  of. — Harmlen  Error, — When  the  record 
of  an  alleged  plat  of  a  town,  without  date,  acknowledgment,  or  date  of 
recording,  is  refused  admission  in  evidence,  but  another  plat,  conceded 
to  be  identical  with  the  one  excluded,  is  admitted,  there  is  no  error  b 
excluding  it. 

I 

From  the  Huntington  Circuit  Court. 
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B.  F.  Ihachj  J,  O.  Ibach  and  L.  P.  Milligan,  for  appel- 
lant. 

J.  B,  Kenner  and  /.  J.  DilUy  for  appellees. 

OldS;  J. — This  is  an  action  by  the  appellant  against  the 
appellees  to  enjoin  the  appellees  from  interfering  with  or 
desecrating  certain  real  estate  described  in  the  complaint^ 
alleged  to  have  been  dedicated  to  and  accepted  by  the  city  as 
a  cemetery,  and  within  the  city  limits  of  the  city  of  Hunt- 
ington. 

The  first  error  assigned  is  sustaining  a  demurrer  to  the 
first  paragraph  of  the  complaint.  The  second  paragraph  of 
the  complaint  is  substantially  the  same  as  the  first.  The 
same  evidence  could  be  introduced  and  the  same  relief 
granted  under  the  second  as  under  the  first,  and  the  demur- 
rer was  overruled  to  the  second,  issues  joined  and  trial  had 
opon  it,  and  there  is  no  available  error  in  sustaining  the  de- 
murrer to  the  first  paragraph. 

The  only  other  error  assigned  is  the  overruling  of  the  ap- 
pellant's motion  for  a  new  trial.  The  first  question  presented 
on  the  overruling  of  the  motion  for  a  new  trial  is  as  to  the 
sufficiency  of  the  evidence  to  support  the  finding  and  judg- 
ment of  the  court.  There  is  evidence  tending  to  support 
the  finding  of  the  court,  and  this  court  will  not  reverse  a 
judgment  on  the  weight  of  the  evidence. 

The  next  question  presented  is  the  ruling  of  the  court  in 
refusing  to  admit  in  evidence  the  record  of  a  plat  purport- 
ing to  be  a  plat  of  the  town  of  Huntington.  The  plat  does 
not  bear  any  date ;  it  is  not  acknowledged,  nor  does  the 
date  of  its  recording  appear,  and  another  plat  conceded  to 
be  identical  with  the  one  excluded  is  admitted  in  evidence. 
There  was  no  error  in  excluding  it. 

It  is  next  contended  that  the  court  erred  in  admitting  in 
evidence  a  deed  from  Sarah  M.  Tipton  et  aLy  being  all  the 
heirs  of  John  Tipton,  senior,  and  John  Tipton,  junior, 
former  owners  of  the  land,  to  the  appellees  for  the  land  in 
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controversy.     There  was  no  error  in  the  admission  of  this 

deed  in  evidence. 

There  is  no  error  in  the  record  for  which  the  judgmeot 

shonld  be  reversed. 

The  judgment  is  affirmed,  with  costs. 
Filed  Oct  31, 1889. 
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Jackson  et  al.  v.  Mtebs. 

CoVTRJLCt.^Sjpecific  Perfornumce,^Beai  EsiaU.'-Oonveyanee  <f  Wi/^%  hUet- 
tti  in. — StaJbtJU  of  FVauds, — Debtor  and  Orediior. — An  agreement  not  in 
writing,  but  which  it  is  averred  was  to  be  reduced  to  writing,  entered 
into  between  a  creditor  and  the  wife  of  his  debtor,  whereby  the  creditor 
agreed,  in  consideration  of  the  conveyance  to  him  by  the  debtor,  hit 
wife  joining,  of  certain  real  estate,  to  convey  to  the  debtor's  wife,  apoo 
the  fulfilment  of  certain  conditions,  an  undivided  one-third  Interest  in 
said  real  estate,  falls  within  clause  4,  section  4904,  B.  S.  1881,  and  is  in- 
capable of  specific  performance,  being  a  parol  contract  for  the  sale  of 
lands,  under  the  statute  of  frauds. 

Same. — Execution  of  Deed. — Failure  to  Demand, — Fraud. — Conceding  thil 
the  creditor  was  morally  bound  to  execute  the  conveyance  to  his  debtor^ 
wife,  without  a  demand  therefor,  no  demand  being  alleged,  the  failan 
to  do  so  would  not  constitute  a  fraud.  To  hold  so  would  be  to  abolish 
all  distinction  between  fraud  and  breach  of  contract. 

Same. — Demand  and  Refiual. — Statute  of  Frauds. — I^-esumption  of  Fraud.— It 
a  demand  had  been  made  for  the  execution  of  the  agreement  and  a  re- 
fusal, and  afterwards  a  demand  for  a  deed,  and  a  refusal,  no  presamp* 
tion  of  fraud  would  have  arisen  such  as  would  have  taken  the  case 
out  of  the  operation  of  the  statute  of  frauds;  at  most,  this  would  hate 
shown  an  unwillingness  to  comply  with  the  contract. 

Pleading. — Fraud,  how  Pleaded. — l^eaumption  qf  Fraud. — How  Onakd.— 
Fraud  can  not  be  pleaded  in  general  terms,  but  the  facts  or  circamstanoei 
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cooBtitntuig  the  fraud  most  be  averred.  The  presumption  of  fraud 
arises  from  facts  or  circumstances  which  tend  to  show  bad  faith,  and 
which  operate  prejudicially  on  the  rights  of  others. 
App£Aii. — FartUion  Proceeding. —  When  Appeal  May  be  Taken, — IfUerloeiutory 
Judgment, — Where  the  action. is  one  primarily  for  partition,  an  appeal 
will  not  lie  from  the  interlocutory  order  of  the  court  appointing  com- 
missioners to  make  partition  between  the  parties,  but  where  the  ordefs 
for  partition  and  appointment  of  commissioners  are  mere  incidents  to 
the  judgment  and  decree  of  the  court,  and  the  principal  questions  in- 
▼olved  are  the  title  to  real  estate,  the  right  to  the  possession  thereof 
and  the  recovery  of  damages,  the  judgment  of  the  court  as  to  these 
questions  is  a  finality,  and  the  right  of  appeal  exists. 

From  the  Orange  Circuit  Court. 

N.  Orooke^  M.  F.  Dunn  and  G.  O.  Dunn^  for  appellants. 
O.  W.  Friedley,  J.  R.  East,  W.  H.  East,  J.  Giles,  W.  0. 
Farrell  and  S.  O.  Pickens,  for  appellee. 

Berkshire,  J. — The  appellee,  who  was  the  plaintiff  be- 
low, filed  her  complaint  in  two  paragraphs,  to  each  of  which 
separate  demurrers  were  filed  by  the  appellants,  and  the 
same  being  overruled  by  the  court  proper  exceptions  were 
taken.  The  case  was  thereafter  put  at  issue  by  the  filing  of 
answers  and  replies,  after  which  there  was  a  jury  trial,  a  spe- 
cial verdict  returned  and  a  judgment  thereon  for  the  ap- 
pellee. 

There  are  several  errors  assigned,  but  in  view  of  the  con- 
clusion which  we  have  reached  as  to  the  second  and  third 
errors  it  does  not  become  necessary  to  notice  the  others. 

The  second  error  brings  before  us  the  action  of  the  court 
in  overruling  the  demurrer  to  the  first  paragraph  of  the  com- 
plaint, and  the  third  error  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  second  paragraph  of  the  com- 
plaint. 

The  first  paragraph  alleges  that  the  appellee  is  the  legal 
owner  of  an  undivided  one-third  of  the  real  estate  described 
therein,  a  wrongful  withholding  of  the  possession  from  her 
by  the  appellants,  and  demands  judgment  for  possession. 

The  paragraph  alleges  a  tenancy  in  common  as  between 
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the  appellee  and  the  appellants,  and  we  are  inclined  to  the 
opinion  that  it  is  sufficient  to  withstand  a  demurrer,  bat  do 
not  decide  the  question  for  the  reason  that  the  judgment, (as 
appears  from  the  record)  obtained  by  the  appellee  rests  en- 
tirely upon  the  second  paragraph  of  the  complaint. 

The  second  paragraph  is  clearly  bad,  and  the  court  below 
erred  in  overruling  the  demurrer  thereto. 

The  following  is  a  copy  of  the  paragraph,  omitting  the 
formal  parts :  *'  The  plaintiff  says  that  she  is  the  wife  of 
Peter  Myers,  and  has  been  such  for  twenty  years  last  past; 
that  on  the  30th  day  of  September,  1870,  the  said  Peter 
Myers  was  indebted  to  one  John  Holland  in  the  sum  of 
$2,341 .50,  and  that  on  said  day  he  executed  a  mortgage,  the 
plaintiff  joining,  to  secure  said  indebtedness  upon  the  lauds 
hereinafter  described ;  that  afterwards,  to  wit :  on  th6  3d 
day  of  May,  1872,  being  the  owner  thereof,  Peter  Myers  ex- 
ecuted a  warranty  deed  to  said  John  Holland,  with  this 
plaintiff  joining,  conveying  to  said  John  Holland  the  follow- 
ing described  real  estate  in  said  county  of  Lawrence  and 
State  of  Indiana,  to  wit :  the  southwest  quarter  of  section 
26,  town  6  north,  of  range  1  east ;  also,  the  northwest  quar- 
ter of  section  36,  and  the  west  half  of  the  northeast  quarter 
of  section  36,  town  5  north,  of  range  1  east;  that  the  ood- 
sideration  for  said  conveyance  was  the  said  sum  of  f  2,341.50, 
and  the  further  sum  of  $600  due  the  said  Holland  from  the 
said  Peter  Myers;  that  the  lands  were  of  great  value,  to  wit: 
the  sum  of  $10,000;  that  it  was  also  agreed  that  said  deed 
should  be  in  effect  and  operation  a  mortgage  to  secure  said 
indebtedness,  and  that  as  soon  as  suQh  indebtedness  was  paid 
off  and  satisfied  then  the  said  John  Holland  was  to  redeed 
to  this  plaintiff 4;he  undivided  one-third  of  said  lands;  aDd 
it  was  further  agreed  that  the  said  Holland  would,  as  soon 
as  convenient  thereafter,  reduce  said  agreement  to  writing, 
and  that  said  plaintiff  and  Peter  Myers  should  retain  posses- 
sion of  said  lands  until  such  re-conveyance  was  so  made;  but 
plaintiff  avers  that  said  John  Holland  fraudulently  refused 
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to  reoonvey,  DOtwithstaDdiDg  the  fact  that  the  said  Peter 
Myers  od  the  4th  day  of  September^  1874^  fully  paid  off  to 
said  Holland  all  of  such  indebtedness^  and  took  up  such 
mortgage  by  executing  to  said  John  Holland  a  quitclaim 
deed  to  said  real  estate^  in  which  this  plaintiff  did  not  join ; 

plaintiff  further  avers   that  on  the  day  of , 

1874,  said  John  Holland  died,  leaving  the  defendants  as  his 
beirs-at-law ;  that  on  the  4th  day  of  April,  1876,  in  a  suit 
for  partition,  in  which  this  plaintiff  was  not  a  party,  but  in 
which  the  heirs  of  John  Holland  were  parties,  by  the  judg- 
ment of  the  Lawrence  Circuit  Court  the  defendant,  Berrillah 
Jackson,  was,  as  between  said  heirs,  declared  the  owner  of 
said  lands  herein  described,  and  she  on  said  day  received  a 
commissioners'  deed  for  the  same,  with  full  knowledge  of 
the  agreement  of  said  John  Holland  and  this  plaintiff,  and 
without  paying  any  valuable  consideration  for  the  same; 
plaintiff  further  avers  that  all  of  said  defendants  are  claim- 
ing an  interest  in  said  real  estate  adverse  to  this  plaintiff, 
and  have  cast  a  cloud  upon  her  title  to  the  same  ;  she  fur- 
ther avers  that  said  defendants  have  committed  waste  by 
cutting  and  removing  valuable  timber  from  the  same  to  the 
value  of  $2,000;  that  they  have  received  the  rents  and  profits 
of  said  real  estate  for  eleven  years  last  past,  which  were 
reasonably  worth  $500  per  annum ;  she  further  avers  that 
said  lands  are  not  susceptible  of  division  without  injury  to 
the  whole." 

The  facts  alleged,  which  are  admitted  by  the  demurrer  to 
be  true,  created  the  relation  of  mortgagor  and  mortgagee  as 
between  the  parties.  Whether  Holland  held  the  legal  title 
subject  to  redemption  by  the  payment  of  the  indebtedness, 
or  was  but  a  mere  encumbrancer,  is  not  material  to  the  con- 
clusion to  which  we  have  arrived. 

At  the  time  the  conveyance  was  executed  and  the  agree- 
ment made  between  Holland  and  the  appellee,  she  held  no 
present  interest  in  or  title  to  the  real  estate,  but  was  possessed 
merely  of  a  contingent  estate,  which,  in  case  she  survived  her 
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husband^  would  ripen  into  a  fee  simple  title  to  one-third  of 
the  real  estate^  or  into  a  life-estate,  as  the  law  might  deter- 
mine. 

The  contract  with  Holland  was  not  for  the  protection  of 
her  contingent  estate,  but  was  for  a  new  estate — a  definite 
and  substantial  interest  in  the  land,  and  which  was  in  no  way 
connected  with,  or  dependent  upon,  her  contingent  estate. 
The  conveyance  of  her  contingent  estate  was  the  consider- 
ation for  the  new  estate  which  Holland  agreed  to  convey  to 
her. 

If,  after  the  conveyance  to  Holland,  Peter  Myers  still  held 
the  legal  title  to  the  land,  as  he  would  have  done  if  the  in- 
strument had  been  a  mortgage  in  the  ordinary  form,  theo 
the  appellee  held  her  contingent  estate  intact  except  as  en- 
cumbered by  the  said  conveyance;  and  under  the  arrange- 
ment, immediately  upon  the  execution  of  the  quitclaim  deed 
by  her  husband,  the  appellee  should  have  received  a  deed 
conveying  to  her  one-third  of  the  real  estate  in  fee  simple, 
and  in  case  she  survives  her  husband  will  be  entitled  to  nu 
additional  one- third  of  the  whole  in  fee  simple,  or  for  life, 
as  the  case  may  be. 

That  the  contract  in  question  falls  within  the  statute, 
clause  4,  section  4904,  R.  S.  1881,  there  can  be  no  question, 
and  there  are  no  facts  or  circumstances  averred  to  carry  it 
without  the  statute. 

It  is  claimed  that  as  Holland  agreed  to  reduce  the  agree- 
ment to  writing  at  some  convenient  time  in  the  future,  and 
fraudulently  refused  to  execute  a  deed  after  the  payment  of 
the  indebtedness,  the  case  is  not  within  the  statute.  But 
it  will  be  observed  that  there  is  no  averment  that  Holland 
refused  to  reduce  the  agreement  to  writing,  and  so  far  as  we 
are  informed  by  the  pleading,  we  can  not  say  that  he  did  not ; 
and  although  it  is  averred  that  he  refused  to  execute  a  con- 
veyance, it  is  not  averred  that  he  was  ever  asked  to  do  so. 

As  the  time  agreed  upon  for  the  execution  of  the  agree- 
ment was  uncertain,  a  demand  was  necessary  to  its  enforce- 
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ment ;  but  as  the  conveyance  was  to  be  executed  as  soon  as 
the  indebtedness  was  paid,  the  appellee^  if  otherwise  entitled 
to  a  conveyance,  was  not  required  to  make  a  demand  there- 
for. It  is  alleged  in  general  terms  that  Holland  fraudulently 
refused  to  execute  a  conveyance. 

Conceding  that  he  was  morally  bound  to  execute  a  convey- 
ance without  a  demand  therefor,  his  failure  so  to  do  would 
not  constitute  a  fraud.  To  so  hold  would  be  to  abolish  all 
distinction  between  fraud  and  breach  of  contract. 

In  Buchanan  v.  StatCy  ex  reL,  106  Ind.  261,  it  is  held  that 
an  action  may  be  maintained  in  some  cases  without  a  demand, 
and  yet  it  will  require  a  demand  to  constitute  the  presump- 
tion of  fraud.  But  had  there  been  a  demand  made  for  the 
execution  of  the  agreement,  and  a  refusal,  and  afterwards  a 
demand  for  a  deed,  and  a  refusal,  no  presumption  of  fraud 
would  have  arisen  ;  at  most,  this  would  have  shown  an  un- 
willingness to  comply  with  the  contract. 

The  presumption  of  fraud  arises  from  facts  or  circam- 
stances  which  tend  to  show  bad  faith,  and  which  operate 
prejudicially  on  the  rights  of  others. 

This  court  has  often  held  that  it  is  not  good  pleading  to 
charge  fraud  in  general  terms,  but  that  the  facts  or  circum- 
stances constituting  the  fraud  must  be  averred. 

The  question  now  under  consideration  was  not  involved  in 
the  case  of  Teague  v.  Fowler ^  56  Ind.  569.  The  facts  of  that 
case  were  as  follows :  A.  was  a  defaulting  administrator,  and 
the  owner  of  two  eighty-acre  tracts  of  land.  B.  was  one  of 
his  sureties,  and,  with  the  understanding  and  agreement  that 
B.  would  pay  certain  of  the  debts  owing  by  A.  and  convey 
to  his  wife  the  eighty-acre  tract  on  which  they  resided,  A. 
and  his  wife  conveyed  to  B.  the  two  eighty-acre  tracts,  and 
B.  having  refused  to  convey  to  the  wife  of  A.,  an  action  was 
brought  to  compel  a  conveyance,  and  B.  was  compelled  to 
perform  his  contract  and  execute  the  conveyance. 

Under  the  facts  of  that  case  B.  held  the  title  as  a  trustee 
without  an  interest,  apd  was  the  mere  vehicle  whereby  the 
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title  was  to  be  conveyed  from  A.  to  his  wife.  B.  had  oo 
power  to  dispose  of  or  to  manage  the  real  estate^  his  power 
being  limited  to  the  mere  conveyance  of  the  legal  title  lo 
its  rightful  owner. 

It  is  well  settled  that  trusts  are  not  within  the  statute. 
Besides,  section  2981,  R.  S.  1881,  covered  and  should  have 
ruled  that  case,  and  anything  stated  by  the  learned  judge 
who  wrote  the  opinion,  touching  any  question  not  before  the 
court,  must  be  regarded  as  obitet'  dicta.  Butcher  v.  StuliZj  60 
Ind.  170,  and  Caress  v.  FosteVy  62  Ind.  145,  simply  reiter- 
ate what  has  long  been  well  settled  as  the  law  in  this  aad 
other  States,  that  a  deed  absolute  on  its  face,  given  to  secarp 
an  indebtedness,  is  but  a  mortgage,  and  that  the  character 
of  the  transaction  may  be  shown  by  parol  evidence. 

In  the  case  of  Chambers  v.  BtUcher,  82  Ind.  508,  the  iaets 
and  circumstances  constituting  the  fraud  were  pleaded. 

The  following  cases  are  in  point  and  decisive  of  the  ques- 
tion under  consideration:  Gh'een  v.  Groves,  109  Ind.  519; 
Caylor  v.  Roe,  99  Ind.  1. 

Counsel  for  the  appellee  insist,  in  their  able  brief,  that  ia 
those  cases  the  agreement  was  that  the  wife  should  become  a 
purchaser  of  the  husband's  lands  after  they  had  passed  by  ju- 
dicial sale  into  the  hands  of  the  mortgagee,  but  with  equal 
force  it  may  be  said  that  the  appellee  was  to  become  a  pur- 
chaser of  an  undivided  one-third  of  her  husband's  lands 
afiber  Holland  had  acquired  title  thereto  and  the  payment  of 
her  husband's  debt.  See  Box  v.  Stanford,  13  S.  &  M.  93 
(51  Am.  Dec.  142,  and  note) ;   Wilson  v.  Ray,  13  Ind.  1. 

Judgment  reversed,  with  costs,  and  the  court  below  is  di- 
rected to  sustain  the  demurrer  to  the  second  paragraph  of 
the  complaint. 

Filed  Sept.  17, 1889. 

On  Petition  for  a  Rehearing. 

Berkshire,  J. — In  the  original  opinion  we  omitted  to 
make  reference  to  the  motion  made  to  dismiss  the  appeal. 
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The  ground  of  the  motion  is,  that  the  appeal  was  prema- 
turely taken ;  that  the  judgment  from  which  it  was  taken 
was  not  a  final  judgment. 

We  need  not  repeat  the  nature  of  the  action  as  its  char- 
acter fully  appears  in  our  original  opinion.  Where  the  ac- 
tion is  one  primarily  for  partition,  an  appeal  will  not  lie  from 
the  interlocutory  order  of  the  court  appointing  commission- 
ers to  make  partition  between  the  parties.  But  in  the  case 
under  consideration  the  orders  for  partition  and  appointment 
of  commissioners  were  mere  incidents  to  the  judgment  and 
decree  of  the  court  as  rendered. 

The  principal  questions  involved  were  the  title  to  the  real 
estate  in  controversy,  the  right  to  the  possession  thereof,  and 
whether  or  not  the  appellee^  Mrs.  Myers,  was  entitled  to  re- 
cover damages.  As  to  all  of  these  principal  questions  the 
judgment  of  the  court  was  a  finality,  and  the  appellant  had 
the  right  of  appeal. 

We  do  not  care  to  refer  to  any  other  question  presented 
in  the  petition  for  a  rehearing. 

The  petition  is  overruled. 

Filed  Dec.  14, 1889. 
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Awid  Deed  of. — A  complaint  by  a  judgment  creditor,  seeking  to  set  ||g  |^ 

aside  a  fraudulent  convey ance,  solely  on  account  of  the  mental  incar  — ; 

pacity  of  the  grantor,  does  not  aver  a  good  cause  of  action.    The  deed  fi69     643 
of  an  insane  person  can  only  be  avoided  by  the  grantor  or  hb  privies 
in  blood  or  estate. 
Same.—SuiU  to  Sd  AMe  a  F^raudtUent  Oonveyaruse,—  What  OonaUtuteB  a  Qood 
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CompiainL — A  complaint  to  set  aside  a  fraudulent  convejAnce,  alleging 
that  the  conveyance  was  accepted  by  the  grantee  with  knowledge  of  the 
fraudalent  purpose,  and  as  a  mere  volunteer,  who  has  paid  no  consid- 
eration, is  a  good  complaint,  notwithstanding  an  averment  of  the  mental 
incapacity  ot  the  grantor. 
Same. — How  Judged. — Isolated  AvermewL — Effed  tf. — Surphtnge. — A  plead- 
ing is  to  be  judged  from  its  general  scope  and  tenor.  An  isolated  aver- 
ment will  not  be  permitted  to  control  the  general  frame  and  tenor  of 
the  pleading.  Such  an  averment  must  be  treated  as  mere  suiplosage, 
and  surplusage  will  not  vitiate  a  pleading. 

From  the  Vanderburgh  CSrcuit  Court. 

/.  E.  Williamson,  for  appellants. 

D.  J5.  KunUeTy  V.  Bisch  and  G.  F.  Denhy,  for  appellee. 

Elliott,  C.  J. — Heiman,  the  appellee,  is  the  judgment 
creditor  of  Joseph  Bollet,  one  of  the  appellants.  The  factN 
stated  in  the  second  paragraph  of  his  complaint  are,  in  sub- 
stance, these:  The  plaintiff  recovered  judgment  against 
Rollet  for  $347,  the  judgment  is  unsatisfied,  and  the  debtor 
has  no  other  property  subject  to  execution.  At  the  time  of 
the  execution  of  the  promissory  note  upon  which  the  judg- 
ment is  founded,  BoUet  owned  real  estate  of  the  valae  of 
five  thousand  five  hundred  dollars,  and  he  also  owned  per- 
sonal property  of  the  value  of  eight  hundred  dollars.  He 
was  the  owner  of  this  property  on  the  27th  day  of  October, 
1883,  the  note  was  executed  on  the  28th  day  of  April,  1883, 
and  the  judgment  on  it  was  recovered  on  the  4th  day  of 
February,  1884.  Rollet,  by  reason  of  the  excessive  use  of 
intoxicating  liquors,  was  incapacitated  from  engaging  in  or- 
dinary business  pursuits.  Nurrenbarn  is  the  brother-in-law 
of  Rollet,  and  on  the  27th  day  of  October,  1883,  induced  the 
latter  to  convey  to  him  all  of  his  property.  The  deed  was 
exrecuted  by  Rollet  and  wife  conveying  to  Nurrenbarn  the 
real  estate  then  owned  by  Rollet.  The  consideration  for  the 
conveyance  was  the  promised  payment  of  thirty-nine  hun- 
dred dollars,  and  the  assumption  by  the  grantee  of  twomortr 
gages  on  the  property.     The  property  was  worth  at  least 
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three  thousand  doIIiEtrs  more  than  the  price  fixed.  The  con- 
sideration expressed  in  the  deed  was  not  paid  by  the  grantee. 
The  alleged  payment  of  thirty-nine  hundred  dollars  was,  in 
fact,  not  made,  but  was  pretended  to  be  made  by  the  release 
of  debts  due  from  Rollet  to  Nurrenbarn,  which  debts  were 
mere  fictions,  having  no  existence.  Immediately  after  the 
execution  of  the  deed,  Nurrenbarn  made  a  gift  of  a  great  part 
of  the  personal  property  to  Sophia  Rollet,  the  wife  of  the 
judgment  debtor.  The  conveyance  was  made  with  the  intent 
to  cheat,  hinder,  and  delay  the  creditors  of  Rollet,  and  it  was 
accepted  by  the  grantee  with  full  knowledge  of  all  the  facts. 

The  complaint  is  not  well  drawn.  It  contains  much  that 
is  mere  matter  of  evidence,  and  such  matter  obscures  and 
weakens  a  pleading.  We  attach  no  importance  whatever  to 
the  argument  of  the  counsel  that  the  complaint  describes 
many  badges  of  fraud,  and  is,  therefore,  good ;  for  badges  of 
fraud  are  simply  matters  of  evidence,  and  in  pleading  it  is 
the  facts  and  not  the  evidence  that  must  be  alleged.  The 
complaint  contains  matters  which  are  not  proper  in  a  com- 
plaint by  a  judgment  creditor  to  set  aside  a  fraudulent  con- 
veyance, and  these  matters  so  confuse  the  pleading  as  to 
make  it  somewhat  difficult  to  determine  its  character. 

If  the  complaint  sought  simply  to  set  aside  the  convey- 
ance because  of  the  mental  incapacity  of  Rollet,  we  should 
be  strongly  inclined  to  hold  that  no  cause  of  action  was 
shown  to  exist  in  the  judgment  creditor.  We  believe  the 
law  to  be  against  the  right  of  a  judgment  creditor  to  set  aside 
such  a  conveyance  as  fraudulent,  for  we  think  that  the  deed 
of  an  insane  person  can  only  be  avoided  by  the  grantor  or 
his  privies  in  blood  or  estate.  Price  v.  Jennings,  62  Ind. 
Ill ;  SAroc*  v.  Growl,  83  Ind.  243;  Campbell  v.  Kuhn,  45 
Mich.  513 ;  Brechenridge  v.  Ormsby,  1  J.  J.  M.  236. 

A  pleading,  as  we  have  often  held,  is  to  be  judged  from 
its  general  scope  and  tenor,  and  so  this  complaint  must  be 
judged.  Judging  it  by  this  established  rule  we  can  not  allow 
Vol.  120.— 33 


614  SUPREME  (JOURT  OF  INDIANA, 


Wasson,  Treasurer,  v.  Lamb,  Assignee. 


the  isolated  averment  of  Rollers  mental  incapacity  to  con- 
trol the  general  frame  and  tenor  of  the  pleading.  This  aver- 
ment, like  those  of  mattei's  of  evidence,  most  be  treated  as 
mere  surplusage,  and  surplusage  will  not  vitiate  a  pleading. 
Our  judgment  is,  that  the  complaint  is  to  be  regarded  as  one 
to  set  aside  a  fraudulent  conveyance  accepted  by  the  grantee 
with  knowledge  of  the  fraudulent  purpose,  and  as  a  mere 
volunteer  who  has  paid  no  consideration. 
Judgment  affirmed. 

Filed  Nov.  2, 1889. 


No.  14,284. 

iM  ^sil  Wasson,  Treasurer,  v.  Lamb,  Assignee. 


Injuncoton.— Taxet.— Receipts  for. — JVanafer  (f  to  Bank.— Oath  OredtL—Baf- 
meni. — County  IVeaaurer. — AssignimenL — Lien. — FVaud. — Where  a  coanty 
treasurer  transfers  to  a  bank  receipts  for  taxes  due  from  it,  receiving 
credit  therefor  as  for  so  much  cash  deposited,  and  checks  against  it, 
drawing  the  amount  out  of  the  bank,  in  the  absence  of  fraud  the  trans- 
action is  consummated  as  if  the  bank  had  paid  the  taxes  in  cash  and 
received  the  money  on  deposit ;  and  after  an  assignment  hv  the  bank, 
an  injunction  will  lie  to  prevent  the  enforcement  of  the  aliened  lien  for 
said  taxes. 

Bank. —  Receipts  for  Taxes. —  Deposit.  —  When  Considered  Made. — Pa»-hook 
Entry. — Misrepresentations  (^Solvency. — Although  the  credit  for  the  amount 
of  the  tax  receipts  is  not  entered  on  the  books  of  the  bank  until  five  days 
after  it  is  credited  in  the  pass-book,  the  deposit  will  be  deemed  to  have 
been  made  when  credited  in  the  pass-book ;  and  a  county  treasurer  who 
after  that  time  checks  out  more  than  he  deposits,  including  the  amount 
credited  for  taxes,  is  uninjured  by  misrepresentations  of  the  solvency 
of  the  bank. 

Saux.— Debits  and  Credits.— Entry  of.—BaUinee.—  When  Contidered  Str^— 
Where  money  is  paid  into  and  drawn  out  of  a  bank,  or  other  debts  and 
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credits  are  entered  by  the  consent  of  both  parties  in  the  general  bank- 
ing account  of  the  customer,  a  balance  may  be  considered  struck  at  the 
date  of  each  payment  or  entry  on  either  side  of  the  account. 

Sams. —  Deposit. —  Cashier. —  Bank-hook  ErUin/, — Uffed  of. —  ildmissioiw. — 
Where  a  deposit  is  made,  the  amount  and  date  thereof  being  entered  by 
the  cashier  or  teller  in  the  bank-book  of  the  depositor,  such  entries, 
i«hen  made  by  the  proper  officer,  bind  the  bank  as  admissions. 

SAHEL—^il&ecto  and  Drafts  Received  08  Deposits. — TiUe  to  Same. — lAahilily  of 
Bank. — J^fm^or. — If  checks,  drafts,  or  other  evidence  of  debt  are  re- 
ceived in  good  Mth  as  deposits,  the  bank  crediting  them  as  so  much 
money,  the  title  to  the  checks  or  drafts  is  immediately  transferred  to  the 
bank,  which  becomes  legally  liable  to  the  depositor  as  for  so  much 
money  deposited. 

From  the  Marion  Circuit  Court. 

J.  8,  Duncan,  G.  W.  Smith  and  J.  R,  WibmHy  for  appellant. 
R.  Hilly  for  appellee. 

V 

Mitchell,  J. — This  is  an  appeal  from  a  judgment  and 
decree  of  the  Marion  Circuit  Court,  by  which  Wasson,  as 
treasurer  of  Marion  county,  was  perpetually  enjoined  from 
asserting  or  enforcing  an  alleged  lien  for  taxes  against  cer- 
tain real  estate  which  had  been  transferred  to  Robert  M. 
Liamb,  as  the  assignee  of  Alfred  and  John  C.  S.  Harrison. 
The  question  for  decision  arises  upon  the  following  facts : 
In  April,  1884,  Wasson  was  the  treasurer  of  Marion  county, 
and  for  some  months  prior  thereto  kept  an  account  in  Harri- 
son's bank,  a  private  banking  house  owned  and  conducted 
by  Alfred  and  John  C.  S.  Harrison  in  the  city  of  Indianap- 
olis. With  a  view  of  inspiring  confidence  in  the  solvency 
of  the  firm,  and  to  induce  the  appellant  to  believe  that  their 
bank  was  a  safe  place  for  the  deposit  of  money,  one  of  the 
partners  at  divers  times  prior  to  the  23d  day  of  Aprils  1884, 
falsely  represented  to  him  that  the  firm  was  solvent.  These 
representations,  although  relied  on  by  the  appellant,  were 
known  to  be  false  by  the  member  of  the  firm  who  made  them. 
On  the  date  at)ove  mentioned,  the  appellant,  as  county  treas- 
urer, delivered  to  the  partner  above  referred  to  receipts  for 
taxes   due  from   himself  and   the  firm,  and  others,  to  the 
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amount  of  $2,086.65^  that  amount  being  at  the  same  time  en- 
tered as  a  credit  on  the  pass-book^  or  bank-book^  in  which 
the  appellant  kept  the  account  of  his  deposits  and  checks 
with  the  bank.     At  the  time  the  receipts  were  delivered  and 
the  credit  entered  as  above^  the  appellant  marked  the  taxes 
as  having  been  paid  on  the  tax  duplicate,  and  charged  him- 
self with  the   several  amounts.     This  credit  included   the 
amount  assessed  and  due  as  the  taxes,  the  collection  of  which 
was  enjoined  by  the  decree  from  which  this  appeal  is  prose- 
cuted.    It  appears  that  the  credit  for  the  amount  of  the  re- 
ceipts was  not  entered  on  the  books  of  the  bank  until  the 
28th  day  of  April,  1884,  five  days  after  it  was  credited  by  a 
member  of  the  firm  on  the  appellant^s  pass-book,  at  which 
time  the  balance  to  his  credit  was  ^(49,764.67.     The  appel- 
lant's bank-book  was  balanced  on  the  10th  day  of  May^  1884. 
The  balance  included  the  amount  of  the  tax  receipts.     After 
that  date  the  appellant  made  deposits  and  drew  checks  against 
his  balance  until  in  July,  1884,  when,  the  bank  being  in- 
solvent, suspended  payment  and  made  an  assignment^  with 
a  balance  standing  to  the  credit  of  the  appellant  amounting 
to  $9,233.72.     If  the  amount  of  the  tax  receipts  is  consid- 
ered as  having  been  deposited  in  the  bank  as  of  the  date  the 
credit  was  entered  on  the  appellant's  pass-book,  then  he  has 
drawn  out  more  than  he  deposited  since  that  dat«,  including 
the  $2,086.65.     If,  however,  it  is  not  to  be  considered  as  de- 
posited until  it  was  entered  on   the  books  of  the  bank,  no 
part  of  it  has  been  since  drawn  out.     The  learned  court  be- 
low was  of  the  opinion  that  the  deposit  should  be  considered 
as  made  when  the  appellant  was  credited  with  the  amoant 
on  his  pass-book,  and  that  having  since  that  time  checked 
out  more  than  he  has  since  deposited,  including  the  amount 
credited  for  taxes,  he  was  in  no  way  injured  by  the  misrep- 
resentations concerning  the  solvency  of  the  bank. 

This  conclusion  is  unquestionably  correct.  The  general 
rule  which  governs  in  keeping  the  account  between  a  bank 
and  a  depositor  is,  that  as  money  is  paid  in  and  drawn  out» 
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or  other  debts  and  credits  are  entered  by  the  consent  of  both 
parties,  in  the  general  banking  account  of  the  customer,  a 
balance  may  be  considered  as  struck  at  the  date  of  each  pay- 
ment or  entry  on  either  side  of  the  account.  HdH  Mahaiwe 
Bank  V.  Peck,  127  Mass.  298 ;  Lamb  v.  Morris,  118  Ind. 
179.  Ordinarily,  whenever  a  deposit  is  made  the  amount 
and  date  thereof  ai'e  entered  by  the  cashier  or  teller  in  the 
bank-book  or  pass-book  of  the  depositor,  and  such  entries 
when  made  by  the  proper  officer  bind  the  bank  as  admis- 
sions. In  some  cases  it  has  been  held  that  they  become  con- 
clusive upon  the  bank  like  an  account  stated,  when  the 
bank-book  is  balanced.  Morse  Banks  (3d  ed.),  section  291. 
The  settled  rule  is,  where  checks,  draft>s,  or  other  evidences 
of  debt  are  received  in  good  faith  as  deposits,  if  the  bank 
credits  them  as  so  much  money,  the  title  to  the  checks  or 
drafts  is  immediately  transferred  to  the  bank,  and  it  becomes 
legally  liable  to  the  depositor  as  for  so  much  money  depos- 
ited. Oragie  v.  Hadley,  99  N.  Y.  131 ;  Metropolitan  NaVl 
Bank  v.  Lloyd,  90  N.  Y.  530.  So,  where  a  bank  credits  a 
depositor  with  the  amount  of  a  check  drawn  upon  it  by  an- 
other customer,  and  there  is  no  want  of  good  faith  on  the 
part  of  the  depositor,  the  act  of  crediting  is  equivalent  to 
a  payment  in  money.  ^'  Nor  can  the  bank  recall  or  repudi- 
ate the  payment,  because,  upon  an  examination  of  the  ac- 
counts of  the  drawer,  it  is  ascertained  that  he  was  without 
funds  to  meet  the  check,  though  when  the  payment  was 
made,  the  officer  making  it  labored  under  the  mistake  that 
there  were  funds  sufficient."  (My  Nafl  Bank,  etc.,  v.  Bums, 
68  Ala.  267 ;  Bolton  v.  Richard,  6  Term,  139 ;  Oddie  v.  NaPl 
Bank,  45  N.  Y.  735  (6  Am.  Rep.  160). 

Where,  therefore,  the  holder  of  a  check,  or  other  genuine 
instrument  representing  a  fixed  sum,  delivers  it  to  a  bank 
and  receives  an  unqualified  credit  as  for  a  definite  sum  of 
money,  the  transaction  is  equivalent  to  an  actual  deposit  of 
so  much  cash  as  of  the  date  of  the  credit.  National  Bank  v. 
Burkhardt,  100  U.  S.  686.    Thus,  in  Titus  v.  Mechanics'  NaPl 
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Banky  35  N.  J.  L.  588,  a  dispute  having  arisen  concerning  the 
title  to  certain  checks^  the  court  said :  "  They  were  re- 
ceived and  credited  in  a  cash  account  as  cash.  *  *  Br 
such  crediting^  the  bank  became  the  owners  of  these  bills, 
as  they  do  of  legal  tender  notes  or  bank  bills  so  deposited. 
And  had  the  defendants  failed  the  next  day^  the  plaintiffs 
could  not  have  demanded  these  identical  checks  as  their 
property,  left  for  collection,  against  a  receiver  or  an  assignee 
in  bankruptcy ;  the  plaintiff  had  received  the  price  of  these 
checks  by  having  it  credited  on  their  overdrafts,  and  by 
drawing  for  it.''  Hoffman  v.  First  Nafl  Bank,  46  N.  J.  L.  604 ; 
Morse  Banks^  sections  569,  570. 

In  like  manner,  according  to  the  opinion  of  Lord  Ei:jK>N, 
if  bills  are  deposited  and  entered  in  the  customer's  account 
as  cash^  with  his  knowledge  and  consent,  so  that  he  becomes 
entitled  to  draw  against  the  amount,  he  will  thereby  be  pre- 
cluded from  claiming  the  bills.  Ex  Parte  Sargeant,  1  Rose 
153 ;  Ayres  v.  Farmers^  eto,j  Bank,  79  Mo.  421 ;  Story 
Agency,  section  228,  note. 

Upon  principle,  there  can  be  no  reason  why,  if  parties 
choose  to  treat  a  deposit  of  paper,  or  other  securities,  as  cash, 
so  that  it  is  available  to  the  depositor  as  cash,  the  transaction 
should  not  be  regarded  as  equivalent  to  a  deposit  of  money. 
Thus,  as  was  said  by  Wallace,  J.,  in  ^8^.  Louis,  etc,,  R.  W. 
Co.  V.  Johnston,  27  Fed.  Rep.  243  :  "  When  a  sight  bill  is 
deposited  with  a  bank  by  a  customer  at  the  same  time  with 
money  or  currency,  and  a  credit  is  given  him  by  the  bank  for 
the  paper  just  as  a  like  credit  is  given  for  the  rest  of  the  de- 
posit, the  act  evinces  unequivocally  the  intention  of  the  bank 
to  treat  the  bill  and  the  money  or  currency,  without  discrim- 
ination, as  a  deposit  of  cash,  and  to  assume  towards  the  depos- 
itor the  relation  of  a  debtor  instead  of  a  bailee  of  the  paper. 
If  the  customer  assents  to  such  action  on  the  part  of  the  bank 
by  drawing  checks  against  the  credit,  or  in  any  other  way,  he 
manifests  with  equal  clearness  his  intention  to  be  treated  as 
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a  depositor  of  money."  If  by  mutual  consent  the  bank  and 
the  appellant  chose  to  treat  the  tax  receipts  as  so  much  cash 
deposited  to  the  credit  of  the  latter,  the  transaction  must  be 
regarded  according  to  the  intention  of  the  parties  at  the  time. 

The  conclusion  which  follows  from  what  has  preceded  is, 
that  when  the  appellant  transferred  the  tax  receipts  to  the 
bank  and  received  credit  for  the  amount  thereof,  the  transac- 
tion was,  in  legal  effect,  the  same  as  if  he  had  deposited  the 
amount  in  cash.  He  had  the  right  to  draw  his  check  against 
it  the  next  moment  after  the  credit  was  entered  precisely  as 
if  he  had  made  the  deposit  in  money.  Moreover,  the  court 
finds  that  he  did  check  against  it,  so  as  to  actually  draw  the 
amount  out  of  the  bank.  This  being  so  the  result  is,  as- 
suming that  there  was  no  fraud  in  the  transaction,  when  the 
tax  receipts  were  delivered  and  the  taxes  marked  paid  on  the 
duplicate,  and  the  appellant  was  credited  on  his  bank  book 
with  $2^086.65,  as  cash,  he,  in  legal  effect,  received  the 
amount  of  the  taxes  in  cash  and  the  transaction  was  consum- 
mated and  closed  precisely  as  if  the  bank  had  paid  the  taxes 
and  then  received  the  money  on  deposit  from  the  appellant 
on  the  23d  day  of  April,  1884.  National  Bank  v.  Burkhardt, 
supra. 

We  need  not  enquire  whether  or  not  the  facts  found  pre- 
sent such  a  case  as  would  have  entitled  the  appellant  to  set 
the  transaction  aside  on  the  ground  of  fraud,  and  obtain  a 
preference  over  other  creditors  of  the  bank.  It  is  enough 
to  say,  that  having  received  credit  as  for  so  much  cash  de- 
posited, and  having  checked  out  a  sum  of  money  after  the 
credit  was  given  him,  which  included  the  amount  of  the  tax 
receipts,  for  which  he  obtained  credit,  he  is  not  in  a  situation 
to  say  that  the  taxes,  which  he  claims  the  right  to  collect, 
were  not,  in  fact,  paid.  He  must  stand  precisely  as  any 
other  depositor  whose  money  was  obtained  by  the  false  rep- 
resentations of  the  officers  of  the  bank,  since  he  has  been 
content  to  let  the  transaction  stand  until,  by  the  assignment, 
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the  rights  of  other  creditors,  who  may  be  in  like  sitoatioii 
with  him,  have  intervened.    There  was  no  error. 

The  judgment  is  affirmed|  with  oosts. 

Filed  NoY.  1, 18S9. 
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No.  14,626. 

Jacebon  v.  Smith. 

MuHlozFAii  OORFOBATION.— Cbies.— Cbmmon  CkrnncU.-^'JwriMiiion.^Looal 
Improvements. — In  the  m  atter  of  local  i m  provements  ju  risdiction  is  confer- 
red upon  mnnicipal  corporations  over  the  whole  subject  thereof,  and  the 
common  councils  of  those  corporations  are  invested  with  excla8i?e 
original  jurisdiction. 

Jurisdiction. — Extent  of. — Tribunal.— Ckian  </  a  Qeneral  (Jloss. — Where  a 
tribunal  has  jurisdiction  of  a  general  class  of  cases,  every  case  of  that 
class  is  within  the  subject  of  the  tribunal's  jurisdiction.  Any  move- 
ment in  a  case  belonging  to  a  class  over  which  the  tribunal  has  author- 
ity is  jurisdiction.  AUen  v.  Jones,  47  Ind.  438,  modified;  NaUnerv.  Bhhe, 
66  Ind.  127,  distinguished. 

&AMK.—  0/  Subject  and  Person. —  Void  Judgment. — Statutory  Requirements.— 
Non-Complianee  with. — Effect  of. — Where  it  appears  that  a  case  is  one  of 
a  general  class  over  which  the  tribunal  has  jurisdiction,  the  judgmeut 
is  not  absolutely  void  if  the  particular  subject  was  within  the  territorial 
jurisdiction  of  the  court,  and  there  was  jurisdiction  of  the  person,  al- 
though the  statutory  requirements  may  not  all  have  been  complied  with 
by  the  tribunal  or  its  officers. 

Drainage. — Assessment  for. — Common  Council. —  Jurisdidion  tf. —  Oothteral 
Attack  upon. — Suit  to  Quiet  Title, — An  assessment  for  construction  of  sewer 
drainage  is  within  the  subject  of  the  jurisdiction  of  the  common  council, 
and  can  not  be  declared  void  in  a  collateral  attack  to  quiet  title  to  land 
sold  for  the  assessment,  unless  it  appears  there  was  no  authority  over  the 
particular  improvement  ordered  or  the  particular  property  assessed. 

Same. — Local  Assessment. — Sale  of  Land  for. —  Quieting  Title. — General  Decree. 
— Payment  nf  Lien. —  Void  Assessment. — One  who  seeks  to  quiet  title  to  land 
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sold  for  an  assessment  for  drainage  is  not  entitled  to  a  general  decree 
while  any  part  of  the  assessment  is  due ;  one  who  would  save  his  title 
must  pay,  or  tender  paymeut  of,  the  lien.  Unless  the  assessment  in 
wholly  void  he  is  not  entitled  to  a  general  decree. 
Sams. —  Way  Improved. —  OiV«  Ownership  of, —  fliw  jDisprcwed— Where  an 
improvement  has  been  made  and  property  benefited,  the  property-owner 
seeking  afterwards  to  show  that  the  way  improved  did  not  belong  to 
the  city,  must  show  that  it  was  not  acquired  by  condemnation,  purchase, 
dedication,  or  prescription. 

From  the  Howard  Circuit  Court. 

J,  E.  Moore,  M.  Garrigvs  and  /.  O'Brien,  for  appellant. 
J.  C.  Blaoklidgey  W.  E.  BloGklidge  and  B.  C.  Moon,  for  ap- 
pellee. 

Elliott,  C.  J. — This  controversy  arises  out  of  the  pro- 
ceedings of  the  common  council  of  the  city  of  Kokomo  or- 
dering that  walls  be  placed  along  the  banks  of  a  watercourse, 
which  flows  through  the  city  and  is  part  of  its  system  of 
drainage,  and  directing  an  assessment  upon  private  property 
to  pay  the  expense  of  making  the  improvement.  The  ap- 
pellant seeks  to  quiet  her  title  and  asserts  that  the  proceed- 
ings were  absolutely  void. 

It  will  make  our  path  the  easier  to  travel  if  we  first  dis- 
pose of  some  matters  which,  although  of  a  preliminary  nature, 
are  important.  This  action  is  a  collateral  and  not  a  direct 
attack  upon  the  proceedings,  and,  as  has  been  held,  again 
and  again,  if  there  was  jurisdiction  of  the  subject  and  the 
person  it  must  fail,  no  matter  how  many  or  how  grave  the 
errors  and  irregularities  that  may  have  been  committed. 
Montgomery  v.  Wcisem,  116  Ind.  343,  and  authorities  cited. 
In  the  matter  of  local  improvements  jurisdiction  is  conferred 
upon  municipal  corporations  over  the  whole  subject  of  local 
assessments,  and  the  common  councils  of  those  corporations 
are  invested  with  exclusive  original  jurisdiction.  Why  those 
tribunals  do  not  have  general  jurisdiction  of  the  subject  it 
is  not  easy  to  perceive,  for  no  other  tribunal  can  have  orig- 
inal jurisdiction.     It    is  true   that  the  jurisdiction  is  stat- 
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utorj,  but  that  is  true  of  all  our  courts  of  original  jurisdic- 
tion to  a  very  great  extent,  and  they  can  not  be  said  to  be — 
at  all  events  it  never  has  been  judicially  said  that  they 
are-~courts  of  such  limited  jurisdiction  as  renders  their 
judgments  open  to  collateral  attacks  where  there  is  authority 
to  proceed  at  all,  although  there  may  be  many  errors ;  nor 
can  it  be  justly  said  that  where  there  is  authority  to  proceed 
there  is  no  jurisdiction,  for  the  authority  to  proceed  is  juris- 
diction. Board  v.  Markle,  etc.,  46  Ind.  96 ;  State  v.  Cam- 
monweoMhy  12  Peters,  657 ;  Dequindre  v.  Williams,  31  Ind. 
444.  It  has,  on  the  contrary,  been  often  asserted  that  iu 
such  cases  collateral  attacks  are  unavailing.  As  jurisdiction 
is  conferred  over  the  whole  subject  of  local  assessments  for 
local  improvements  in  cities,  it  seems  to  clearly  follow  that 
in  every  case  a  local  assessment  is  within  the  subject  of  the 
court's  jurisdiction.  We  do  not  affirm  that  the  particular 
case  is  always  within  the  jurisdiction  of  the  inferior  tribu- 
nal, for  there  may  be  no  authority  over  the  person  or  the 
particular  property  involved  in  the  particular  case,  but  what 
we  affirm  is,  that  a  local  assessment  is  always  within  the 
subject  of  the  tribunaPs  jurisdiction.  In  affirming  this  we 
do  no  more  than  affirm  that  where  the  tribunal  has  jurisdic- 
tion of  a  general  class  of  cases,  every  case  of  that  class  is 
within  the  subject  of  the  tribunal's  jurisdiction,  for  by  the 
term  subject  can  only  be  meant  cases  of  a  general  class. 
The  circuit  court  has  jurisdiction  of  actions  for  the  recovery 
of  real  property,  and  every  action  of  that  character  is  within 
the  subject  of  the  court's  jurisdiction,  but  it  may  often  hap- 
pen that  the  court  has  no  jurisdiction  over  the  subject  of 
the  particular  action ;  as,  for  instance,  the  court  may  not 
have  jurisdiction  of  the  particular  tract  of  land  involved  in 
the  controversy.  It  remains  true,  nevertheless,  in  every  in- 
stance of  the  kind  mentioned,  that  there  may  be  jurisdic- 
tion of  the  general  subject  of  controversies  respecting  real 
property,  and  yet  no  jurisdiction  of  the  subject-matter  of 
the  particular  case.    There  is,  therefore,  a  difference  between 
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the  subject  of  the  court's  jurisdiction  and  the  subject-matter 
of  the  particular  action,  for  the  subject  of  the  court's  juris- 
diction is  a  class,  bat  the  subject-matter  of  a  particular 
case  is  a  single  thing,  not  a  multitude  of  things.  Our  cases, 
and  there  are  many  of  them,  which  hold  that  where  the  case 
belongs  to  a  general  class  over  which  a  tribunal  has  juris- 
diction, a  judgment  rendered  in  it  is  not  absolutely  void  al- 
though the  notice  may  be  defective,  or  some  steps  may  not 
have  been  taken  that  were  necessary  to  fully  impress  regularity 
and  legality  upon  the  proceedings,  are  strongly  intrenched 
in  principle.  Johnson  v.  State,  116  Ind.  374;  Hobbs  v. 
Boardy  etc.,  116  Ind.  376;  Otis  v.  DeBoer,  116  Ind.  531; 
MoTitgomery  v.  Wasem,  supra;  Prezinger  v.  Harness,  1 14  Ind. 
491 ;  Robinson  v*  Rippey,  111  Ind.  112;  l^rieb  v.  Cox,  111 
Ind.  299 ;  Pickering  v.  State,  106  Ind.  228 ;  Argo  v.  Bar- 
ihand,  80  Ind.  63;  Ricketts  v.  Spraker,  77  Ind.  371.  In 
Ross  V.  Stackhotbse,  114  Ind.  200,  effect  was  given  to  this 
general  principle  in  proceedings  to  enforce  an  assessment  for 
a  street  improvement  ordered  by  a  municipal  corporation. 
The  same  general  principle  was  recognized  in  Oity  of  Elk- 
hart V.  Wiekmre,  22  N.  E.  Rep.  342,  and  held  applicable  in 
local  assessments  levied  for  the  purpose  of  constructing  a 
fiewer. 

The  general  conclusion  which  we  here  seek  to  deduce  and 
apply  is,  that  our  decisions  (which,  as  we  believe,  may  be  vin- 
dicated on  the  soundest  principle)  declare  that  where  it  ap- 
pears that  the  case  is  one  of  a  general  class  over  which  the 
tribunal  has  jurisdiction,  that  is,  one  within  the  subject  of 
the  tribunal's  jurisdiction,  the  judgment  is  not  absolutely 
void  if  the  particular  subject  was  within  the  territorial  ju- 
risdiction of  the  court,  and  there  was  jurisdiction  of  the  per- 
son, although  the  statutory  requirements  may  not  all  have 
been  complied  with  by  the  tribunal  or  its  officers.  The  ap- 
plication of  this  general  conclusion  to  the  case  in  hand  au- 
thorizes the  judgment  that  the  assessment  assailed  was  within 
the  subject  of  the  jurisdiction  of  the  common  council,  and, 
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therefore^  it  can  not  be  declared  void  in  this  collateral  attack 
unless  it  appears  that  there  was  no  authority  over  the  par- 
ticular improvement  ordered  or  the  particular  property  as^ 
sessed. 

We  come  now  to  what  may  be  regarded  as  the  second  of 
the  preliminary  questions.  The  appellant  was  not  entitled 
to  a  general  decree  quieting  title  if  any  part  of  the  assess- 
ment was  due.  It  is  a  general  principle  of  wide  application, 
that  one  who  seeks  to  save  his  title  can  not  do  so  if  a  lien 
exists  upon  it  unless  he  pays,  or  tenders  payment  of,  the  lien. 
City  of  Indianapolis  v.  Gilmore,  30  Ind.  414  ;  Morrison  v-  Jo- 
<M>byy  1 14  Ind.  84 ;  Gity  of  Elkhart  v.  Wiekmrej  supra.  We 
do  not  assert  that  in  the  proper  case  there  may  not  be  a  quali- 
fied decree,  that  is,  one  preserving  the  lien,  but  declaring  the 
fee  to  be  in  the  plaintiff,  but  we  do  affirm  that  the  appellant 
<30uld  not,  if  any  lien  existed,  sweep  it  away  by  a  general  de- 
cree quieting  title.  The  effect  of  such  a  general  decree  as 
against  parties  to  the  action  is  to  sweep  away  all  claims  that 
oloud  the  title.  Ragsdale  v.  Mitchell,  97  Ind.  458 ;  Wattins 
V.  Winings,  102  Ind.  330 ;  Indiana,  etc.,  R.  W.  Co.  v.  Al- 
len, 113  Ind.  581. 

The  application  which  we  here  make  of  this  principle  is 
that  we  can  not  decide  that  the  court  below  erred  in  giving 
judgment  in  the  appellee's  favor,  unless  we  find  the  assess- 
ment to  be  utterly  void,  for  if  not  void,  the  appellant  has  no 
right  to  a  general  decree.  We  do  not  decide  whether  irreg- 
ularities will  prevent  the  acquisition  of  title,  but  we  do  de- 
cide that  they  will  not  always  render  an  assessment  abso- 
lutely void.  It  may  well  be  that  the  courts  will  establish  a 
lien  and  yet  not  adjudge  that  title  was  acquired  under  the 
sale  upon  an  assessment.  It  is  a  matter  of  frequent  occar- 
rence  in  cases  arising  out  of  sales  for  taxes,  to  deny  that  title 
passes  and  yet  declare  a  lien.  We  make,  and  mark  as  dis- 
tinctly as  we  can,  a  difference,  between  cases  where  the  ques- 
tion is  whether  title  passes  and  cases  where  the  question  is 
whether  a  lien  shall  be  upheld.     If  the  appellant  had  asked 
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a  qualified  decree  we  should  have  a  radically  different  case 
before  us.  The  courts  are,  and  with  good  reason,  reluctant 
to  permit  title  to  be  acquired  under  a  sale  for  taxes  or  local 
assessments ;  but  they  should  not  be  reluctant  to  preserve 
the  lien  for  the  expense  of  making  a  local  improvement,  for 
the  reason  which  justifies  them  in  preventing  the  acquisition 
of  title  completely  fails  when  the  question  is  whether  an  as- 
sessment shall  be  upheld.  The  assessment  is  made  upon  the 
theory  that  the  benefit  to  the  property  is  equivalent  to  the 
expense.  The  owner,  therefore,  receives  a  thing  of  value,, 
and  he  ought,  in  equity  and  good  conscience,  to  pay  for  it, 
notwithstanding  the  fact  that  the  local  o£Scers  may  not  have 
obeyed  the  statute  in  every  regard.  It  is  just  to  protect  his 
title  when  he  offers  to  pay  for  the  thing  of  value  rendered  him 
in  the  form  of  the  benefit  resulting  from  the  improvement^ 
but  it  is  not  just  to  relieve  him  from  paying  the  assessment 
because  the  local  officers  have  made  mistakes. 

The  principal  question  in  the  case  arises  upon  the  conten- 
tion of  appellant's  counsel  that  the  municipal  corporation 
had  not  acquired  by  purchase  or  condemnation  the  right  to 
construct  walls  upon  private  property,  and  that  the  assess- 
ment is  therefore  void.  The  first  case  cited  in  support  of 
this  contention  is  Allen  v.  Jones,  47  Ind.  438.  That  case  might 
be  effectually  disposed  of  by  the  simple  affirmation  that  the 
assault  which  brought  the  assessment  in  question  was  directly 
made  by  an  appeal,  but  we  can  not  pass  the  case  without 
saying  that  its  authority  is  in  many  respects  much  weakened 
by  the  decisions  of  our  own  and  other  courts ;  at  all  events, 
we  do  not  so  pass  it  as  to  leave  the  impression  that  we  fully 
sanction  all  that  it  decides.  In  so  far  as  the  case  holds  that 
there  is  no  general  jurisdiction  over  local  assessments  vested 
in  municipal  corporations,  it  must  be  disapproved,  for  any 
movement  in  a  case  belonging  to  a  class  over  which  the  tri- 
bunal has  authority  is  jurisdiction,  provided  the  particular 
property  affected  and  the  person  are  within  the  scope  of  the 
tribunal's  authority.   Board  v.  MdrUe,  etc.,  supra.   The  case 
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of  NcUtner  v.  Blaiey  56  Ind.  127,  presents  something  more 
of  difficulty,  but  it  is  readily  discriminated  from  this  case^ 
for  there  the  owner  of  the  property  herself  complained  of  the 
unlawful  entry  on  the  land,  and  resisted  the  assessment,  upon 
the  ground  that  the  unlawful  seizure  of  her  land  conferred 
no  right  to  build  a  wall  at  her  expense.     It  must  be  said  of 
that  case  that  it  did  not  receive  much  consideration,  for  there 
is  little  or  no  discussion,  and  not  a  single  authority  is  brought 
to  its  support.     The  only  case  there  cited  is  that  of  OUy  of 
Delphi  V.  Evans,  36  Ind.  90,  and  the  decision  in  that  case  is 
directed  to  an  entirely  different  point.   But  it  is  unnecessar}^ 
to  very  fully  discuss  the  decision  in  NaUner  v.  Blakcy  suprOy 
for  it  is  in  direct  conflict  with  the  later  case  of  McGillv, 
BruneVy  65  Ind.  421,  and  is  opposed  to  the  principle  declared 
in  many  other  cases.     ClemerUs  v.  Zee,  114  Ind.  397 ;    Boa 
v.  Stackhouscy  114  Ind.  200;    Taber  v.  Ferguson,  109  Ind. 
227;  Taber  v.  Graf  miller,  109  Ind.  206;  Balfe  v.  Lammm, 
109  Ind.  347  ;  Martindale  v.  Palmer,  52  Ind.  411 ;    Palmer 
v.  Stumph,  29  Ind.  329 ;  Board,  etc.,  v.  Silvers,  22  Ind.  491 ; 
(Xty  of  Indianapolis  v.  Imberry,  17  Ind.  175.     In  the  cases 
ofHolm^  V.  Village  of  Hyde  Park,  121  111.  128,  and  Village 
of  Hyde  Park  v.  Borden,  94  III.  26,  the  question  arose  on  an 
assessment  levied  for  the  improvement  of  a  street,  and  it  was 
held  that  the  property-owner  could  not  be  heard  to  aver  that 
the  municipal  corporation  had  not  acquired  title  to  the  street 
This  point  was  ruled  upon  in  Palmer  v.  Stumph,  supra,  and 
McGill  V.  Bruner,  supra,  and  the  decision  was  the  same  as 
that  of  the  Supreme  Court  of  Illinois. 

The  decisions  make  a  distinction  between  cases  where  the 
attack  is  made  upon  the  proceedings  before  the  work  is  com- 
pleted, and  those  in  which  there  is  no  attack  until  after  the 
work  has  been  done,  and  there  is  sound  reason  for  this  dis- 
tinction. There  are,  no  doubt,  many  questions  which  might 
be  litigated  if  made  before  the  work  has  been  done  in  whole 
or  in  part,  that  equity  requires  should  not  be  open  to  litiga- 
tion at  the  suit  of  one  who  has  suffered  money  to  be  expended 
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on  the  faith  of  the  validity  of  the  proceedings.  Ritchie  v. 
South  Topeka,  38  Kan.  368 ;  Balfe  v.  Lammera,  supra. 

We  do  not  deoide  that  there  may  not  be  cases  in  which  the 
property-owner  might  show,  even  after  the  work  was  done, 
that  the  way  improved  did  not  belong  to  the  city,  and  could 
not  be  acquired  by  it ;  but  to  entitle  him  to  relief  in  such  a 
case  he  would  be  required  to  show  an  exceedingly  strong 
case ;  it  would  not  be  enough  to  show  that  the  way  had  not 
been  acquired  by  condemnation,  for  he  would  be  required  to 
show  that  it  was  not  acquired  by  purchase,  dedication,  or  pre- 
scription. Property  may  be  acquired  in  any  one  of  three 
methods  named,  and  evidence  that  it  was  not  acquired  in 
one  of  those  methods  is  very  far  from  proving  that  it  was  not 
rightfully  acquired.  Leeds  v.  Gity  of  Richmond,  102  Ind. 
372 ;  Fausl  v.  (My  of  HuTdington,  91  Ind.  493.  A  property- 
owner  may  be  precluded  from  asserting  title  where  the  facts 
equitably  estop  him  from  doing  so.  Oity  of  Indianapolis  v. 
Kingsbury  J 101  Ind.  200 ;  Faust  v.  Oity  of  Hv/niingtoUj  supra. 
In  this  case  there  was  not  sufficient  evidence  to  entitle  the 
appellant  to  a  general  decree  quieting  title  even  if  the  ques- 
tion as  to  the  right  of  the  city  to  use  the  watercourse  had 
been  open  to  controversy. 

Judgment  affirmed. 

Filed  Oct  31, 1889. 
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No.  14,828. 

Hill  v.  Pbobst,  Treasurer,  et  al. 

iNJUNcmoN. — Specifications  of  Oziise. — MuA  he  Considered  Separaidy, — Wheze 
several  specifications  of  cause  for  an  injunction  are  assigned,  thej  most 
be  considered  separately,  and  they  can  not  aid  each  other. 

BAXE.^Baaroad  Aid  Tax.^EUcUon  for.-^AUem/pl  to  Set  Aside,^  What  Mu^ 
he  Averred.— In  such  a  case  a  specification  that  an  election  to  vote  a 
railroad  tax  is  void  because  of  failure  to  give  proper  notice,  without 
an  allegation  that  the  board  of  commissioners  did  not  levy  the  tax 
sought  to  be  enjoined,  is  demurrable. 

Railroad. — Tax  in  Aid  of. — Tax  Duplicaie, — Entry  tqton. — PrenmpUon. — 
County  Gommimoners. —  ValidUy  of  Eleetion, — Collateral  AUack. — ^The  ap- 
pearance of  a  railroad  aid  tax  upon  the  tax  duplicate  creates  the  pre 
sumption  that  it  was  levied  by  the  board  of  commissioners.  The  va- 
lidity of  the  election  authorizing  it  is  necessarily  reviewed  in  making 
the  levy,  and  can  not  be  attacked  in  an  injunction  proceeding. 

Same. — County  Commieaumert^  Recofd, — Petition  for  Tctx. — Abaenne  (^Formal 
Order. — Tax  lAsi  Entry,— Effect  of, — Where  the  proceedings  of  the  board 
of  commissioners  contain  no  formal  order  granting  the  prayer  of  a  pe- 
tition for  a  railroad  aid  tax,  an  entry  of  the  tax  in  the  tax  list  of  the 
township  petitioning  for  it  is  sufficient  to  show  that  it  was  assessed. 

Evidence. — County  Commiesionen^  Record, — Entry  in, — Boarol  TesHmony,— 
InadmissibUiiy  of. — Parol  testimony  is  inadmissible  to  prove  that  an  entiy 
in  the  commissioners'  record,  properly  signed  and  attested,  was  placed 
there  without  their  authority.  It  is  wholly  immaterial  who  prepared 
the  entry,  or  that  it  was  prepared  with  or  without  the  authority  of  the 
board  of  commissioners.  If  they  adopted  and  passed  it,  it  was  asefiect- 
ual  as  if  it  had  been  prepared  by  their  order. 

Same. — Tax  Duplicate. — Admiseion  of  in  Evidence. — ^The  admission  in  evi- 
dence of  a  tax  duplicate  showing  that  one  who  seeks  to  enjoin  the  collec- 
tion of  a  railroad  tax  is  delinquent  as  to  other  taxes,  is  not  objectionable. 

Pleadino. — Injunction  I^-oeeeding. — Complaint.--- Demurrer. —  Where  a  de- 
murrer is  sustained  to  certain  specifications  in  one  paragraph  of  com* 
plaint  for  injunction  and  is  overrnled  as  to  the  same  specifications  in 
a  subsequent  paragraph,  there  is  no  available  error. 

From  the  Dearborn  Circuit  Court. 
O.  Downey,  for  appellant. 

J.  K.  Thompson,  H.  D.  McMvilen  and  W.  B.  Johnson,  fi>r 
appellees. 
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CoFFEYy  J. — This  was  an  action  instituted  by  the  appel- 
lant against  the  appellee,  as  treasurer,  in  the  Dearborn  Cir- 
<)uit  Court,  to  enjoin  the  collection  of  a  tax  voted  by  the 
legal  voters  of  Center  township,  in  Dearborn  county,  to  aid 
the  construction  of  a  railroad. 

In  the  original  complaint  the  appellant,  after  averring  the 
existence  of  the  tax  upon  the  tax  duplicate  of  the  county, 
alleges  in  four  different  specifications  the  reasons  for  the 
illegality  of  such  tax,  as  follows: 

1st.  That  said  pretended  election  so  held  in  said  Center 
township  was  illegal  and  void,  because  the  notices  thereof 
were  not  posted  until  the  11th  day  of  November,  1886,  when 
the  election  was  ordered  by  the  board  of  county  commis- 
sioners to  be  held,  and  was  held,  on  the  23d  day  of  Novem- 
ber, 1886,  the  statutes  of  the  State  of  Indiana  in  force  at 
that  time  requiring  that  said  handbills  should  be  posted  by 
the  sheriff  of  the  county  three  weeks  prior  to  the  day  fixed 
for  taking  the  vote  of  the  township  named  in  said  petition. 

2d.  The  said  board  of  county  commissioners  did  not  at 
their  regular  June  session,  following  said  pretended  election, 
or  at  any  other  time,  make  any  order  granting  the  prayer  of 
said  petition  above  named,  nor  did  they  in  any  other  way, 
directly  or  indirectly,  grant  the  said  petition. 

3d.  The  said  board  of  county  commissioners  did  not,  at 
their  regular  June  session,  following  said  pretended  election, 
or  at  any  other  time,  make  any  order  levying  any  special 
tax  for  the  purpose  of  making  such  appropriation  to  said 
Louisville,  Cincinnati  and  Dayton  Railroad,  as  required  by 
the  statutes  of  the  State  itx  such  cases  made  and  provided ; 
nor  did  said  board  at  any  time  order  said  assessment  of 
twenty  cents  on  the  one  hundred  dollars  in  valuation  of  the 
taxable  property  in  Center  township  to  be  be  placed  on  said 
tax  duplica-te  for  collection,  but  said  erroneous  and  illegal  as- 
sessment was  so  placed  on  said  tax  duplicate  without  the 
Vol.  120.— 34 
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proper  order  of  the  board  of  county  commissioners  and  with- 
out authority  of  law. 

4th.  Said  pretended  special  tax  is  improperly  and  ille- 
gaily  placed  on  said  duplicate,  because  at  the  time  it  was  so- 
placed  thereon  the  Louisville,  Cincinnati  and  Dayton  Rail- 
road was  not,  and  is  not  now,  permanently  located  in  said 
Center  township. 

The  court  sustained  a  demurrer  to  said  first,  third,  and 
fourth  specifications,  and  the  appellant  excepted.  Appellant 
thereupon,  with  leave  of  the  court,  filed  a  second  paragraph 
of  complaint,  in  which  he  set  out  four  specifications  which 
he  claims  rendered  the  tax  sought  to  be  enjoined  illegal,  as^ 
follows : 

1st.  That  said  pretended  election  so  held  in  Center  town- 
ship is  illegal  and  void,  because  the  notices  thereof  were  not 
posted  until  the  11th  day  of  November,  1886,  when  the  elec- 
tion was  ordered  by  the  board  of  county  commissioners  ta 
be  held,  and  was  held,  on  the  23d  day  of  November,  1886,. 
the  statutes  of  the  State  of  Indiana,  in  force  at  that  time,, 
requiring  that  said  handbills  should  be  posted  by  the  sherifi^ 
of  the  county  three  weeks  prior  to  the  day  fixed  for  taking 
the  vote  of  the  township  named  in  said  petition,  and  no  no- 
tices were  posted  by  any  one  acting  for  the  sheriff,  and  by 
his  authority,  three  weeks  before  said  election,  of  which  any 
return  was  made,  and  in  fact  no  notices  were  posted. 

2d.  The  said  board  of  county  commissioners  of  Dearborn 
county  did  not,  at  their  regular  session  following  said  pre- 
tended election,  or  at  any  other  time,  make  any  order  grant- 
ing the  prayer  of  said  petition  above  mentioned,  nor  did 
they  in  any  other  way,  directly  or  indirectly,  grant  the  said 
petition. 

3d.  The  said  board  of  county  commissioners  did  not,  at 
their  regular  session  following  said  pretended  election,  or  at 
any  other  time,  make  any  order  levying  any  special  tax  for 
the  purpose  of  making  such  appropriation  to  said  Louisville, 
Cincinnati  and  Dayton  Railroad  as  required  by  the  statutes 
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of  the  State  in  such  cases  made  and  provided ;  nor  did  said 
board,  at  any  time,  order  said  assessment  of  twenty  cents  on 
the  one  hundred  dollars  in  valuation  of  the  taxable  property 
in  Center  township  to  be  placed  on  said  tax  duplicate  for 
collection,  but  said  erroneous  and  illegal  assessment  was  so 
placed  on  said  tax  duplicate  without  any  order  of  the  board 
of  county  commissioners  and  without  authority  of  law. 

4th.  Said  pretended  special  tax  is  improperly  and  ille- 
gally placed  on  said  duplicate,  because  at  the  time  it  was  so 
placed  thereon  the  Louisville,  Cincinnati  and  Dayton  Rail- 
road was  notj  and  is  not  now,  permanently  located  in  said 
Center  township. 

The  court  sustained  a  demurrer  to  the  first  and  second 
specifications  of  the  second  paragraph  of  the  complaint,  and 
overruled  it  as  to  the  third  and  fourth,  and  the  appellant 
excepted. 

The  appellee  answered  in  two  paragraphs.  The  first  is  a 
general  denial,  and  the  second  avers  the  assessment  of  the 
tax  sought  to  be  enjoined  by  the  board  of  commissioners  of 
Dearborn  county,  setting  out  a  full  transcript  of  the  pro- 
ceeding of  the  said  board  in  the  matter  of  the  petition  for 
the  assessment  of  a  tax  in  Center  township  to  aid  in  the  con- 
struction of  the  Louisville,  Cincinnati  and  Dayton  Railroad. 

A  demurrer  was  overruled  to  the  second  paragraph  of  the 
answer,  and  an  exception  taken.  Upon  issues  formed  there 
was  a  trial  by  the  court,  resulting  in  a  finding  and  judgment 
for  the  appellee. 

The  errors  assigned  are : 

First,  That  the  court  erred  in  sustaining  the  demurrer  to 
the  first,  third,  and  fourth  specifications  of  cause  in  the  com- 
plaint. 

Second,  That  the  court  erred  in  sustaining  the  demurrer 
to  the  first  and  second  specifications  of  cause  in  the  additional 
second  paragraph  of  complaint. 

Third.  That  the  court  erred  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  answer. 


532  SUPKEME  COURT  OF  INDIANA, 


Hill  V,  Probst,  Treasurer,  ei  aL 


Fourth.  That  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

There  seems  to  be  no  material  difference  in  the  specifica- 
tions of  cause  in  the  first  and  second  paragraphs  of  the  com- 
plaint. 

As  the  court  overruled  the  demurrer  to  the  second  specifi- 
cation in  the  original  complaint,  and  also  overruled  it  to  the 
third  and  fourth  specifications  in  the  second  paragraph,  there 
is  no  available  error  in  sustaining  the  demurrer  to  the  third 
and  fourth  specifications  in  the  original  complaint.  If  the 
court  erred  in  its  rulings  as  to  these  specifications,  it  corrected 
such  error  when  ruling  on  the  demurrer  to  the  same  speci- 
fications in  the  additional  or  second  paragraph. 

We  need  not,  therefore,  give  the  assignment  of  error  call- 
ing in  question  this  ruling  any  further  consideration.  The 
court,  however,  sustained  the  demurrer  to  the  first  specifica- 
tion in  both  the  original  and  additional  complaint,  and  it  be- 
comes necessary  to  inquire  into  the  correctness  of  that  ruUng. 

The  practice  of  assigning  several  specifications  of  cause 
for  an  injunction  in  cases  like  this  has  been  approved  by  this 
court  as  having  the  merit  of  convenience  and  economy  of 
time  and  expense,  as  it  saves  the  repetition  of  the  whole 
statement  of  the  levying  of  the  tax  with  each  specification 
of  the  objection  thereto.  The  defendant  in  such  case  can 
either  demur  or  answer  as  to  each  specification,  and  each  of 
such  specifications,  when  demurred  to,  is  considered  as  a 
separate  paragraph  of  complaint,  and  is  considered  in  con- 
nection with  the  allegations  preceding  and  following  it  in 
the  complaint.  It  is  evident,  however,  that  the  specifications, 
when  so  attacked,  can  not  aid  each  other,  but  they  must  be 
considered  separately.  Boden  v.  DiZ/,  58  Ind.  273 ;  Mustard 
V.  Hoppeasy  69  Ind.  324 ;  Hilton  v.  Mason^  92  Ind.  157. 

Beading  the  complaint  in  the  light  of  this  rule,  and  omit- 
ting all  the  specifications  except  the  one  now  under  consid- 
eration, there  is  no  allegation  that  the  board  of  commissioners 
did  not  levy  the  tax  which  the  appellant  seeks  to  enjoin.  The 
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tax  is  found  upon  the  tax  duplicate,  and  as  public  officers 
are  presumed  to  do  their  duty,  it  must  be  presumed  to  be 
there  lawfully,  and  in  accordance  with  the  prayer  of  the  pe- 
tition, until  the  contrary  is  shown.  It  is  true  that  the  ap- 
pellant alleges  in  the  second  paragraph  of  his  complaint  that 
the  board  of  commissioners  took  no  action,  and  made  no 
order  about  or  concerning  said  appropriation  after  ordering 
the  election,  but  the  law  made  it  their  imperative  duty  at 
the  June  term  following  the  election  to  assess  the  tax  if  a 
majority  of  the  votes  cast  was  favorable  thereto  ;  and  such  a 
general  averment  as  the  above  is  far  short  of  an  averment 
that  at  the  June  term  following  such  election  they  did  not 
levy  such  tax. 

As  the  tax  is  found  upon  the  duplicate,  we  must  presume, 
therefore,  in  the  absence  of  a  specific  showing  to  the  contrary, 
that  the  board  of  commissioners  levied  the  same.  In  making 
such  levy  they  necessarily  passed  upon  the  validity  of  the 
election  authorizing  the  same,  and  however  erroneous  the 
conclusion  at  which  they  arrived  may  be,  it  can  not  be  at- 
tacked in  a  collateral  proceeding  like  this.  Board,  etc.,  v. 
Hall,  70  Ind.  469 ;  Reynolds  v.  Paris,  80  Ind.  14 ;  Hilton 
V.  Mas&n,  supra. 

.  In  our  opinion  the  court  did  not  err  in  sustaining  the  de- 
murrer to  the  first  specification  in  either  the  first  or  second 
paragraph  of  the  complaint. 

In  the  transcript  of  the  proceedings  of  the  board  of  com- 
missioners of  Dearborn  county,  set  out  in  the  second  para- 
graph of  the  appellee^s  answer,  there  does  not  appear  any 
formal  order  granting  the  prayer  of  the  petition  for  a  rail- 
.  road  tax,  or  any  formal  order  levying  such  tax  ;  but  in  the 
I  assessment  of  the  taxes  for  that  year  appears  the  following, 
*  in  the  list  of  townships,  viz. : 
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Following  this  is  the  foHowiog  language :  "  There  being 
DO  further  business  before  the  board  they  now  adjourn,  to 
meet  Saturday,  Jane  18,  1S87. 

"  (Signed  )  G.  A.  Swales. 

"  Attest :     JuLiue  Sbveein,  A,  D.  C." 

It  ie  claimed  by  the  appellaut  that  this  is  not  sufficient  to 
show  an  assessment  of  the  railroad  tax  by  the  board  of  com- 
missioners of  Dearborn  county,  but  we  think  otherwise. 
When  construed  iu  connection  with  the  petition  of  the  citi- 
zens of  Center  township  to  make  an  appropriation  in  aid  of 
the  construction  of  the  Louisville,  Citicinoati  and  Dayton 
railroad,  we  think  it  sufficiently  appears  that  there  was  a  tax 
of  twenty  cents  on  the  one  hundred  dollars  levied  in  that 
township  for  the  purpose  indicated  in  that  petition.  The 
court  did  not  err  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  answer. 

It  is  claimed  that  the  finding  of  the  circuit  court  is  not 
supported  by  the  evidence.  The  record  of  the  proceedings 
had  before  the  board  of  commissioners,  corresponding  with 
the  transcript  set  out  in  the  second  paragraph  of  the  answer, 
was  read  in  evidence.  Under  tlie  construction  we  have 
placed  upon  that  record  it  supported  the  finding  and  judg- 
ment of  the  court. 

On  the  trial  of  the  cause  the  appellant  propounded  to  Mr. 
Severin,  a  witness,  who  had  testified  that  he  was  auditor  of 
Dearborn  county  at  the  June  session  of  the  board  of  com- 
missioners, iu  1887,  the  following  question  : 
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"  Referring  to  commissioners'  record  No.  19,  page  562, 
of  said  county,  and  more  especially  to  the  tabulated  state- 
jnent  thereon,  state  whether  or  not  the  board  of  county  com- 
missioners authorized  the  placing  in  said  statement  of  the 
Ksolumn  headed  ^  L.  C.  &  D.  R.  R.  Tax.'  " 

The  court  sustained  the  objection  to  this  question,  and 
the  appellant  then  offered  to  prove  by  said  witness  that  the 
column  in  said  tabulated  statement  referred  to  was  not  placed 
in  said  statement  by  order  of  the  board  of  county  commis- 
sioners, but  was  placed  there  by  the  auditor  himself,  of  his 
•own  volition,  without  any  order  of  the  board  of  county  com- 
missioners concerning  the  matter,  and  that  the  board  of 
-county  commissioners  never,  at  their  June  session,  1887, 
made  any  order  of  any  kind  with  reference  to  said  L.  C.  & 
D.  railroad  tax. 

The  tabulated  statement  referred  to  in  the  question  is  part 
of  the  record  made  by  the  board  of  commissioners  of  Dear- 
born county,  and  it  was  not  competent  for  the  appellant  to 
contradict,  add  to,  or  detract  from  it  by  parol  testimony. 
It  was  not  proposed  to  prove  by  the  witness  that  any  change 
had  been  made  in  the  statement  since  it  was  passed  by  the 
board  and  the  record  signed.  It  was  wholly  immaterial  who 
prepared  the  tabulated  statement,  or  whether  it  was  prepared 
with  or  without  the  authority  of  the  board  of  commission- 
ers. If  they  adopted  and  passed  it,  it  was  as  effectual  as  if 
it  had  been  prepared  by  their  order. 

The  court,  also,  over  the  objection  of  the  appellant,  permit- 
ted the  appellee  to  read  in  evidence  the  tax  duplicate  showing 
that  the  appellant  had  not  paid  all  his  taxes.  We  are  not 
advised  as  to  the  object  sought  to  be  attained  by  the  intro- 
duction of  this  evidence,  but  we  can  see  no  objection  to 
bringing  before  the  court  the  tax  duplicate  upon  which  was 
the  tax  in  controversy,  as  well  as  all  other  taxes  assessed 
against  appellant.  We  are  unable  to  see  how  the  appellant 
was  injured  by  this  ruling  of  the  court. 
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We  find  no  error  in  the  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed. 
Judgment  affirmed. 
Filed  Not.  1, 1889. 
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170  42q  JunoMBNT. —  Upon  Pre-^JBuHug  ObligcUiona, — Ihirehtuen  ai  Sherds  Sale,-^ 
JudgmaU  an  Ojpeial  B<md.—Nune  Pro  Tv/nc  Entry. —Suit  to  Qmet  me,— 
A  suit  to  qui^t  title  can  not  be  maintained  by  the  parchasers  of  real  es- 
tate at  a  Bheriff's  sale  on  ezecations  issued  upon  judgments  rendered 
on  pre-existing  obligations,  against  the  purchasers  of  said  real  estate  at 
a  sheriff's  sale  upon  a  judgment  rendered  against  the  principal  and  his 
sureties  on  an  official  bond,  the  last  named  judgment  having  been  at 
first  incorrectly  entered  up,  and  a  nunc  pro  tune  entry  for  its  correction 
having  been  made  subsequently  to  the  acquirement  of  a  judgment  lien 
by  the  other  purchasers. 

Baue.— Bights  of  Parties,— Nwie  Pro  Tune  Entry.— Effect  q^.— Where  judg- 
ments are  entered  upon  pre-existing  obligations,  the  rights  of  the  par- 
ties are  fixed  prior  to  the  rendition  of  the  judgments,  and  if  it  does  not  ap- 
pear that  they  were  not  misled,  or  parted  with  anything  of  value,  or  ac- 
quired any  rights  during  the  interval  between  the  date  the  judgment  on 
the  official  bond  should  have  been  properly  entered  and  the  making  of  the 
nwic  pro  tune  entry,  except  the  acquirement  of  a  judgment  lien,  they  are 
bound  by  the  corrected  judgment  as  of  the  date  of  the  original  entry. 

Same.— ^tmc  Pro  Tune  Entry.—  Who  Bound  by.— Bights  of  PaHies,^How 
Determined. — Superior  Equities. — All  persons  are  bound  by  the  entry  of  a 
nunc  pro  tune  judgment,  and  their  rights  are  to  be  determined  as  if  said 
judgment  had  been  at  first  entered  and  signed,  unless  they  have  some- 
superior  or  intervening  equities  in  their  behalf. 

SAMJL—Judgment  Creditor.— Oeneral  Lien  ^.— What  Equities  SuJbjeet  fo.— The 
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general  lien  of  a  jadgment  creditor  upon  lands  of  his  debtor  is  subject 
to  all  equities  existing  against  the  lands  of  the  judgment  debtor  in  fa- 
vor of  third  parties  at  the  time  of  the  recovery  of  the  judgment. 

Same. — Judgment  Creditor, — Colleetion  of  Judgme/nL — Failure  to  Enforce. — 
Effect  of. — Third  Parties. — A  judgment  creditor  loses  no  rights  by  the 
mere  failure  to  enforce  the  collection  of  his  judgment,  where  the  rights 
of  third  parties  have  not  intervened,  and  he  has  no  knowledge  of  their 
claims. 

Same.— L^^on  Official  Bond. — Eeal  Estate— When  Lien  Vjpon.^  Corrected 
Judgment. — Lien  of. — Judgments  on  bonds  payable  to  the  State  bind  the 
real  estate  of  the  debtor  from  the  date  of  the  commencement  of  the  ac- 
tion. If,  in  such  a  case,  the  first  judgment  for  any  reason  is  pot  bind- 
ing, and  the  action  is  pending  until  the  same  is  corrected,  the  judgment 
lien  would  relate  back  to  the  date  of  the  commencement  of  the  action. 

Executions. — hwance  oj  After  Ten  Yeare.— Section  675,  E.  S.  1881,  Con- 
ttrued.— Relates  Wholly  to  the  Remedy.Seciion  675,  B.  S.  1881,  provid- 
ing for  the  issuance  of  executions  after  the  lapse  of  ten  years,  elates 
wholly  to  the  remedy,  and  applies  to  the  issuance  of  executions  on  all 
judgments  rendered  before,  or  after,  its  enactment,  and  is  clearly  within 
legislative  authority. 

Same. — Leave  tf  Court  to  Isme, — Sale  Made  Without  Leave. —  Who  can  Com- 
plain of. — Judgment  Creditor. — Even  if  it  should  be  necessary  to  have 
leave  of  court  to  issue  an  execution,  the  execution  being  issued  and  sale 
having  been  made  upon  it  without  objection  from  the  judgment  debtor, 
the  sale  made  upon  it  would  be  valid,  and  could  not  be  questioned  by 
other  judgment  creditors. 

From  the  Noble  Circuit  Court. 

T.  R.  MarshxiU,  W.  F.  MoNagney  and  H,  G.  Zimmerrnany 
for  appellants. 

A.  A.  Chapin  and  R.  P.  Barr,  for  appellees. 

Olj>b^  J. — ^This  is  an  action  to  quiet  title.  There  was  a 
demurrer  sustained  to  the  complaint,  and  exceptions  taken, 
and  judgment  on  demurrer  for  defendants.  Error  is  assigned 
as  to  the  ruling  of  the  court  on  the  demurrer  to  the  com- 
plaint. 

The  plaintiffs  in  this  action  are  Willington  Y.  Leonard, 
Henry  W.  Franks  and  Merritt  C.  Skinner,  and  the  defend- 
ants are  Samuel  Broughton,  Jacob  C.  Zimmerman,  Charles 
M:  Clapp,  as  administrator  of  the  estate  of  Milton  M.  Clapp, 
deceased,  and  Peter  Sunday.     The  complaint  is  very  lengthy 
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and  sets  out  the  facts  in  detail  and  with  particularity,  show- 
ing that  the  plaintiffs  became  the  purchasers  at  a  valid  sheriff's 
sale  of  the  real  estate  described  in  the  complaint^  on  exe- 
cutions duly  issued  upon  three  valid  judgments  rendered  in 
the  Noble  Circuit  Court,  at  various  dates  from  the  6th  day 
of  November,  1879,  and  the  dates  of  the  issuing  of  the  execu- 
tions thereou;  one  of  the  judgments  on  which  executions  is- 
sued and  being  the  senior  judgment  on  which  said  executions 
issued,  was  a  judgment  in  favor  of  the  plaintiff  Franks,  ren- 
dered November  6th,  1879,  for  $136.41,  and  costs;  one  a 
judgment  rendered  in  favor  of  Uriah  Franks  against  said 
Mendenhall  and  plaintiff  Leonard,  January  21st,  1880,  for 
f  235.50,  and  costs,  on  which  Leonard  was  surety,  and  the 
other  a  judgment  in  favor  of  said  Uriah  Franks  against  said 
Mendenhall  and  plaintiff  Skinner,  rendered  January  21st, 
1880,  for  $577.79,  and  costs,  on  which  Skinner  was  surety, 
which  two  last  judgments  for  which  they  were  respectively 
liable  said  Leonard  and  Skinner  had  paid  before  the  issuing 
of  said  executions,  and  said  executions  were  respectively  is- 
sued for  their  use,  and  the  executions  were  all  duly  issued 
and  levied  upon  the  real  estate  described  in  the  complaint  as 
the  property  of  the  principal  judgment  debtor,  Isaac  Menden- 
hall; that  said  real  estate  was  duly  advertised  and  sold  by 
the  sheriff  of  said  Noble  county  to  satisfy  said  executions  and 
judgments  on  the  22d  day  of  December,  1883,  and  the  plain- 
tiffs became  the  purchasers  of  the  same  for  the  sum  of  $700, 
and  a  certificate  of  purchase  was  duly  issued ;  that  said 
real  estate  was  not  redeemed  from  said  sale,  and  after  thi:^ 
expiration  of  one  year,  on  May  25th,  1885,  on  surrender  of  the 
sheriff's  certificate  a  deed  was  duly  issued  to  said  purchasers; 
and  that  said  $700  purchase-money  at  said  sheriff's  sale  was 
applied,  first  to  the  liquidation  of  the  executions  in  favor  of 
plaintiff  Franks  in  full,  and  the  balance  applied  pro  rota  to 
the  payment  of  the  executions  in  favor  of  said  Leonard  and 
Skinner.  The  complaint  further  alleges  and  sets  out  in  de- 
tail the  fact  that  Mendenhall  made  a  fraudulent  sale  and 
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conveyance  of  said  real  estate  to  one  White  on  the  31st  day 
of  December,  1878,  and  White  to  Chapman^  and  the  prose- 
cution of  an  action  to  set  aside  such  sale  and  conveyance, 
and  that  notice  of  such  proceedings  was  filed  in  the  lis  pen- 
dens record  of  said  county,  and  a  recovery  had  in  said  cause 
and  a  decree  entered  setting  aside  such  sale  and  conveyance, 
and  an  order  for  White  and  Chapman  to  convey  the  real 
estate,  which  they  did,  conveying  the  same  to  the  plain- 
tiffs; that  by  reason  of  such  facts  alleged  in  the  complaint, 
the  plaintiffs  are  the  owners  in  fee  simple  of  the  said  real 
estate  described  in  the  complaint. 

It  is  then  averred  in  the  complaint  that  the  defendants 
Broughton,  Zimmerman,  and  Clapp  as  administrator,  claim 
title  to  the  same  real  estate  in  the  manner  following:  That 
at  the  March  term  of  said  Noble  Circuit  Court,  1875,  a  cer- 
tain action  was  therein,  pending  wherein  the  State  of  Indiana, 
on  the  relation  of  James  C.  Stewart,  auditor  of  Noble  county, 
was  plaintiff,  and  the  defendants  herein,  Samuel  Broughton 
and  Jacob  Zimmerman,  and  the  defendant  Clapp's  intestate, 
William  M.  Clapp,  together  with  Nelson  Prentiss,  Ephraim 
Cramer,  Cornelius  Grim,  and  Isaac  Mcndenhall,  and  Isaac 
Mendenhall  as  the  administrator  of  the  estate  of  John  Men- 
<1enhall,  deceased,  were  defendants;  that  said  action  was 
brought  upon  the  bond  of  the  said  Isaac  Mendenhall,  there- 
tofore late  county  treasurer  of  said  county,  and  the  said 
other  defendants  as  sureties  thereon,  for  the  recovery  of  the 
sum  of  $1,360,  for  an  alleged  defalcation  by  said  Isaac  Men- 
denhall as  such  county  treasurer,  and  which  sum  it  was  al- 
leged he  had  failed  to  account  for  and  pay  over  to  his  suc- 
cessor in  going  out  of  office  ;  that  in  said  cause  in  s^id  court, 
upon  appearance  having  been  by  said  defendants  therein  first 
entered,  and  upon  answers  filed  to  the  complaint  on  said 
bond,  and  after  issue  joined  therein,  a  trial  was  had  and  a  find- 
ing made  for  the  plaintiff  therein,  and  judgment  rendered 
by  the  court  thereon  on  the  10th  day  of  March,  1875,  for 
jj^l  ,360,  and  entered  up  in  order-book  No.  7,  page  53,  of  said 
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coQrty  against  said  Isaac  Mendenhall  alone ;  although  said 
day's  proceedings  of  said  circuit  court  for  said  10th  day  of 
March,  1875,  including  said  judgment  last  aforesaid,  were, 
by  said  clerk  of  said  court,  entered  and  written  up  id  said 
order  book  of  said  circuit  court,  yet  the  plaintiffs  say  that 
neither  said  day's  proceedings  nor  the  entry  of  said  judg- 
ment were  then,  or  at  any  other  time,  ever  signed  by  the 
judge  rendering  said  judgment,  or  before  whom  said  pro- 
ceedings were  had ;  nor  has  said  judgment  entry  and  day's 
proceedings  of  said  court  for  said  day,  or  either  of  them,  ever 
been  signed  by  any  judge  of  said  court,  or  of  any  court,  or 
by  any  judge  whatever ;  but,  on  the  contrary,  said  day's  pro- 
ceedings, and  said  order-book  entry  of  said  judgment^  each 
and  both  remain  wholly  unsigned  by  any  judge  of  any  court, 
or  by  any  judge  whatever. 

Plaintiffs  further  say  that,  on  the  8th  day  of  January, 
1878,  the  attorney  for  the  plaiatiff  in  the  judgment  last 
named  filed  with  the  clerk  of  said  court  a  written  precipe 
for  an  execution  on  said  judgment  against  said  Mendenhall, 
so  rendered  on  said  10th  day  of  March,  1875,  as  aforesaid ; 
that,  on  the  19th  day  of  January,  1878,  pursuant  to  said 
order,  said  clerk  issued  an  execution  on  said  last  named  judg- 
ment, directed  to  the  sheriff  of  Noble  county,  for  service, 
which  said  writ  came  to  the  hands  of  the  sheriff  on  the  last 
named  day  aforesaid  ;  and  plaintiffs  say  that  afterwards,  on 
the  7th  day  of  March,  1878,  the  then  county  commissioners 
of  said  county  endorsed  upon  said  execution  in  writing,  by 
them  severally  signed  as  such  county  commissioners,  an  order 
and  direction  to  said  sheriff  to  hold  said  writ,  and  not  to  ex- 
ecute the  same  until  further  orders  from  said  county  commis- 
sioners,  which  order  is  as  follows:  "The  sheriff  will  await 
further  orders  before  enforcing  collection  on  the  within  writ. 
March  7th,  1878."  Signed  by  Wm.  Broughton,  John  P. 
Mc Williams,  and  William  Imes,  county  commissioners.  And 
said  plaintiffs  say  that  said  order  and  directions  never  having 
been  cancelled,  recalled,  or  modified,  the  said  execution  was 


'I 


MAY  TERM,  1889.  541 


Leonard  ei  al.  v.  Broughton  et  al. 


by  said  sheriff  held  until  the  expiration  thereof^  when,  on 
the  11th  day  of  September^  1878,  the  said  sheriff  made  re- 
turn thereof  to  the  clerk  of  said  court,  endorsed  thereon,  as 
follows :  "  By  within  order  of  the  county  commissioners, 
this  writ  was  held,  and  the  full  time  having  expired,  it  is 
now  by  their  order  returned  unsatisfied  this  11th  day  of 
September,  1878.  Nathaniel  P.  Englbs,  Sheriff.'^ 

It  is  further  averred  that  afterwards,  on  the  22d  day  of 
September,  1881,  the  then  county  auditor  of  said  Noble 
county,  by  his  attorney,  filed  in  the  officeof  the  clerk  of  said 
court  a  motion  to  correct  said  judgment ;  that  said  motion 
was  entitled  as  follows  :  '^  The  State  of  Indiana,  on  relation 
of  James  A.  Stewart,  auditor  of  Noble  county,  vs.  Isaac 
Mendenhall,  Samuel  Broughton,  Jacob  C.  Zimmerman, 
William  M.  Clapp,  Charles  M.  Clapp,  administrator  of  the 
estate  of  William  M.  Clapp,  deceased,  Nelson  Prentiss, 
Ephraim  Cramer,  Cornelius  L.  Grim  and  Isaac  Mendenhall, 
as  administrator  of  the  estate  of  John  Mendenhall,  deceased ;" 
that  it  was  alleged  in  said  motion  that  at  the  March  term, 
1875,  of  said  court,  the  action  was  pending  upon  the  bond  as 
aforesaid,  and  that  the  defendants  in  said  action  appeared 
thereto ;  issues  were  joined  and  the  cause  submitted  to  the 
court  for  hearing  and  trial  on  an  agreed  statement  of  facts, 
and  the  court  found  for  the  plaintiff  in  said  action  against  all 
of  the  defendants  in  the  sum  of  $1,438.38 ;  and  that  said 
court  thereupon  rendered  judgment  against  all  of  said  de- 
fendants in  accordance  with  said  finding ;  and  that,  not- 
withstanding the  finding  so  made  and  judgment  so  ren- 
dered and  pronounced  by  the  court,  the  clerk  of  said  court, 
by  inadvertence,  mistake,  and  misprision,  entered  up  said 
judgment  in  the  order-book  of  said  court  for  the  sum  of 
fl,360,  instead  of  $1,438.38,  and  against  the  defendant 
Isaac  Mendenhall  alone,  instead  of  against  him  and  all 
of  the  other  defendants,  as  the  same  was  given  and  pro- 
nounced, and  should  have  been  rendered,  and  said  motion 
farther  recited  the  said  agi'eement  upon  which  said  jadg- 
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ment  was  rendered^  and  a  copy  of  the  entry  and  minutes 
made  by  the  judge  on  the  judge's  docket^  and  said  motion 
asked  for  the  correction  of  said  judgment  as  to  the  amount^ 
changing  the  said  amount  from  $1^360  to  |1^438.38^  and  by 
making  the  same  a  judgment  against  all  of  said  defendants  in- 
stead of  a  judgment  against  said  Isaac  Mendenhall  alone,, 
and  upon  the  making  of  such  corrections  that  the  order-book 
entry  be  signed^  and  that  such  correction  be  made  now  as  of 
said  March  10th,  1875;  that  the  defendants  named  in  said 
motion,  except  said  Cornelius  Grim  and  Ephraim  Cramer^ 
appeared  to  said  motion,  and  filed  their  answers  therein^ 
that  upon  issue  being  joined  in  said  cause  or  proceeding 
on  said  motion  and  answei*s,  the  same  was  submitted  to  the 
court  for  hearing  and  trial.  Whereupon,  on  the  10th  day  of 
January,  1883,  the  court  found  for  the  relator  and  made  an 
order  directing  said  judgment  to  be  entered  up  against  all 
of  said  defendants,  nunc  pro  tunc,  for  the  sum  of  $1,360» 
which  order  and  judgment  was  thereupon,  by  the  clerk  of 
said  court,  entered  up  in  the  order-book  of  said  court  and 
signed  by  the  judge,  but  that  the  original  order-book  entry 
was  not,  nor  has  it  ever  been,  signed  by  any  judge.  And  it 
is  further  averred  that  long  before  the  filing  of  said  motion 
and  the  making  of  said  ny,nc  pro  tunc  entry,  the  term  of 
office  of  said  Stewart  had  expired,  and  said  Keiser  had  been 
elected  and  was  serving  as  his  successor ;  that  afterwards,  on 
the  2d  day  of  April,  1883,  and  without  having  first  applied 
and  obtained  leave  of  court  therefor  to  issue  an  execution  on 
said  alleged  judgment  of  March  10th,  1875,  a  precipe  was 
filed,  and  an  execution  was  issued  on  the  judgment  so  ordered, 
on  the  10th  day  of  January,  1883,  to  be  entered  up,  nunc  pro 
iunCy  and  delivered  to  the  sheriff  of  said  county,  and  he  levied 
the  same  upon  the  real  estate  in  controversy,  described  in 
the  complaint,  and  said  sheriff  duly  advertised  and  sold  the 
same  on  the  19th  day  of  May,  1883,  to  defendants,  appel- 
lees herein,  Broughton,  Zimmerman,  and  Clapp,  and  issned 
to  them  a  certificate  of  purchase  for  the  same,  and  at  the  ex- 
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piratioQ  of  one  year  from  such  sale  a  deed  \yas  duly  issued  to 
said  defendants  for  the  same,  and  defendants  now  claim  title 
to  said  premises  by  virtue  of  said  sale  and  sheriff's  deed^  and 
not  otherwise ;  that  before  said  last  named  sale  to  defend- 
ants, the  said  defendants  had  full  knowledge  and  notice  of 
all  the  rights  and  claims,  legal  and  equitable,  in  and  to  said 
real  estate  of  said  plaintiffs ;  that  at  the  time  of'  the  rendi- 
tion of  said  judgment  of  March  10th,  1875,  against  said 
Isaac  Mendenhall,  the  said  Mendenhall  then  was,  and  there- 
after continued  to  be,  until  the  31st  day  of  December,  1878, 
the  owner  and  in  the  open  and  notorious  possession  of  a 
lai'ge  amount  of  personal  property  subject  to  execution,  in 
said  county,  of  the  value  of  $2,000;  that  from  March  lOth^ 
1875,  to  December  31st,  1878,  said  judgment  against  Men- 
denhall for  $1,360,  with  interest  and  costs,  could  have  been 
collected  of  said  Mendenhall  and  made  out  of  the  personal 
property  aforesaid  had  the  said  plaintiff  and  the  said  plain- 
tiff's relator,  his  agents  and  attorneys  in  said  last  named 
judgment,  or  either  of  them,  exercised  due  and  reasonable 
diligence  in  that  behalf,  but  that  they  took  no  steps  toward 
the  collection  of  the  same;  that,  on  the  contrary,  plaintiffs 
had  used  all  possible  diligence  for  the  collection  of  their 
judgments. 

It  is  further  averred  that  the  defendants  herein  permitted 
said  lands  to  become  delinquent  for  the  non-payment  of 
taxes,  and  permitted  the  same  to  be  sold  on  the  9th  day  of 
February,  1885,  by  the  treasurer  of  Noble  county,  for  taxes 
then  due  and  accrued  thereon,  in  the  sum  of  $116.48,  and 
defendants  became  the  purchasers  for  said  sum  at  said  tax 
sale,  and  paid  said  sum,  and  took  a  certificate  of  purchase  for 
the  same,  and  still  hold  and  retain  said  certificate  of  pur- 
chase. 

That  said  claim  of  title  to  said  real  estate  by  said  defend- 
ants in  virtue  of  and  by  reason  of  the  matters  and  facts  in 
the  premises  alleged,  is  adverse  to  the  plaintiffs  thereto,  and 
that  said  defendants'  claim  of  title  by  reason  of  the  facts  al- 
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leged  is  without  right;  unlawful,  and  unfounded,  and  casts  a 
cloud  upon  the  plaintifis'  title.  Prayer  for  quieting  plaintiflb' 
title. 

We  have  stated  in  brief  the  material  allegations  in  the 
complaint. 

By  the  averments  in  the  complaint,  it  appears  that  the  ex- 
ecution sale,  at  which  the  appellants  herein  became  purchasers 
of  the  real  estate^  was  made  to  satisfy  three  executions,  one 
issued  on  a  judgment  rendered  in  favor  of  appellant  Franks 
against  Isaac  Mendenhall,  one  issued  on  a  judgment  rendered 
in  favor  of  Uriah  Franks  against  Isaac  Mendenhall  and  ap- 
pellant Leonard,  Leonard  being  surety,  and  having  paid  the 
judgment  and  execution  issued  for  his  use,  and  the  other  is- 
sued, on  a  judgment  rendered  in  favor  of  Uriah  Franks  against 
Isaac  Mendenhall  and  appellant  Skinner,  Skinner  being 
surety  and  having  paid  the  judgment  execution  issued  for 
his  use ;  the  two  latter  judgments  were  rendered  on  the  same 
date  and  subsequent  to  the  former  and  the  proceeds  of  the 
sale  were  applied  first  to  the  payment  of  the  senior  judgment 
in  favor  of  appellant  Franks,  and  the  balance  applied  pro 
.  raUz  on  the  two  junior  judgments,  and  they  stand  in  the  po- 
sition of  judgment  creditors  holding  judgments  rendered  on 
pre-existing  debts,  and  no  averments  as  to  having  parted 
with  anything  of  value  or  extending  credit  to  the  judgment 
debtor  on  the  faith  of  his  real  estate  being  unencumbered. 

It  is  important  first  to  consider  the  effect  of  the  nunc  pro 
tunc  entry  of  the  judgment.  The  court,  on  the  10th  day  of 
January,  1883,  entered  up  a  judgment  as  of  the  date  of 
March  10th,  1876,  for  $1,360.  This  judgment  was  entered 
of  record  in  the  order-book  and  signed  by  the  judge. 

The  effect  of  this  record  was  to  enter  a  judgment  as  of  the 
former  date,  and  when  entered  it  stood  as  a  judgment  of  that 
date,  and  had  the  same  effect  as  if  it  had  been  properly  en- 
tered of  record  and  signed  by  the  judge  on  March  10th,  1875. 

Freeman,  in  his  work  on  Judgments,  states  the  law  in  re- 
gard to  nunc  pro  tunc  entry  of  judgments  thus :  '^  The  entry 
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of  judgments  or  decrees  nunc  pro  twnc^  is  intended  to  be  in 
fartherance  of  justice.  It  will  not  be  ordered^  so  as  to  affect 
third  persons,  who  have  acquired  rights,  without  notice  of 
the  rendition  of  any  judgment.  Generally  such  conditions 
will  be  imposed  as  may  seem  necessary  to  save  the  interests 
of  third  parties,  who  have  acted  bona  fide,  and  without  no- 
tice ;  but  if  such  conditions  are  not  expressed  in  the  order 
of  the  court,  they  are,  nevertheless,  to  be  considered  as  made 
a  part  of  it  by  force  of  the  law.''  Freeman  Judgments  (3d 
ed.),  section  66. 

And  in  section  67  he  says :  "  With  the  exception  pointed 
out  in  the  above  section,  a  judgment  entered  nunc  pro  tunc 
must  be  everywhere  received  and  enforced,in  the  same  manner 
and  to  the  same  extent  as  though  entered  at  the  proper  time. 
Though  an  execution  may  have  issued,  and  proceedings  un- 
der it  culminated  by  the  sale  of  property,  when  there  was 
nothing  on  the  record  to  support  it,  yet  the  omission  was  one 
of  evidence  and  not  of  fact,  and  the  evidence  being  supplied 
in  a  proper  manner,  full  force  and  effect  will  be  given  to  the 
fact  as  if  the  evidence  had  existed  from  the  beginning." 

This  we  regard  as  a  correct  statement  of  the  law,  and  if 
the  appellants  are  not  within  the  exception,  and  have  not  in 
good  faith  acquired  rights  without  notice  of  the  rendition  of 
any  judgment,  they  are  bound  by  the  judgment  as  if  cor- 
rectly rendered  and  entered  as  of  the  former  date.  It  is, 
therefore,  important  to  inquire  into  the  transaction  and  de- 
termine whether  or  not  the  appellants  acquired  any  bona  fide 
rights  between  the  date  of  the  judgment  of  March  10th,  1875, 
and  the  date  of  the  correction,  in  January,  1883,  for  the 
plaintiffs  herein  are  bound  by  the  judgment,  and  their  rights 
are  to  be  determined  the  same  as  if  said  judgment  had  been 
properly  entered  and  signed  on  March  10th,  1875,  unless 
they  have  some  superior  or  intervening  equities  in  their  be- 
half. The  facts  alleged  show,  and  the  court  has  adjudicated, 
that  the  plaintiff,  in  the  case  of  the  State,  ex  rel.  Stewart,  v« 
Vol.  120.— 35 
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Mendenhallet  al.^  was  entitled  to  a  judgment  for  the  amount 
for  which  it  was  rendered  on  March  10th,  1875,  which  wa& 
prior  to  the  rendition  of  any  of  the  judgments  in  favor  of 
plaintiffs.  Under  the  facts  alleged,  and  in  equity,  these  ap- 
pellees were  entitled  to  a  prior  judgment  lien  to  the  appel- 
lants, but  by  an  omission  in  the  entering  and  signing  of  the 
judgment  it  is  contended  they  did  not  acquire  a  valid  lien,, 
and  the  court,  on  proper  showing,  restored  their  rights  and 
entered  their  judgment  of  the  proper  date. 

It  appears  from  the  facts  averred  that  the  judgments  in 
favor  of  the  appellants  were  rendered  upon  pre-existing  ob- 
ligations ;  their  rights  were  fixed  prior  to  the  rendition  of 
the  judgments,  and  it  does  not  appear  that  they  were  misled 
or  that  they  parted  with  anything  of  value,  or  acquired  any 
rights  during  the  interval  which  elapsed  between  the  date 
the  judgment  should  have  been  properly  entered  and  the 
making  of  the  nunc  pro  tunc  entry,  except  that  they  ac- 
quired a  judgment  lien;  and  the  rule  is,  that  the  general  lien 
of  a  judgment  creditor  upon  lands  of  his  debtor  is  subject 
to  all  equities  existing  against  the  lands  of  the  judgment 
debtor  in  favor  of  third  persons  at  the  time  of  the  recovery 
of  the  judgment.  Parol  trusts  may  be  established,  showing 
the  apparent  owner  had  no  interest  in  the  lands  subject  to 
the  lien  of  a  judgment,  and  a  satisfaction  of  a  judgment  may 
be  set  aside  against  junior  judgment  lien  holders;  and  the 
facts  alleged  show  that  the  sale  was  to  the  appellees  before 
the  sale  to  the  appellants  of  the  real  estate  in  question  in 
this  case.  Lapping  v.  Duffy^  65  Ind.  229 ;  Waimmnght  v. 
Flanders,  64  Ihd.  306  ;  Travellers  Ins,  Co.  v.  Chappelow,  83 
Ind.  429  ;  Peck  v.  Williams,  113  Ind.  256. 

We  do  not  think  a  judgment  creditor  can  be  said  to  have 
acquired  any  rights.  Herbert  v.  Mechanics,  etc,,  Ass^n,  90 
Am.  Dec.  601 ;  Thompson  v.  Rose,  41  Am.  Dec.  121. 

And  the  appellants  have  no  superior  or  intervening  equi- 
ties which  prevent  the  nunc  pro  tunc  entry  of  the  judgment 
from  operating  against  them,  and  their  rights  are  to  be  meas- 
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ured  and  determiued  as  if  the  judgment  had  been  properly 
entered  and  signed  as  of  the  original  date.  The  correction 
of  the  judgment  placed  the  parties  in  the  same  attitude  they 
would  have  been  if  the  omission  to  enter  up  the  record  had 
not  occurred. 

But  if  this  theoiy  is  incorrect,  the  conclusion  is  manifestly 
correct,  for  other  reasons. 

Judgments  on  bonds  payable  to  the  State  bind  the  real 
estate  of  the  debtor  from  the  date  of  the  commencement  of 
the  action,  and  the  action  upon  the  bond  must  be  considered 
to  have  been  commenced  prior  to  March  10,  1875;  and  if 
the  first  judgment  is  illegal,  or  amounted  to  no  judgment  at 
ail,  of  which  appellants  were  bound  to  take  notice,  and  the 
action  was  pending  until  judgment  was  rendered  upon  the 
motion  in  January,  1883,  the  lien  would  antedate  the  other 
judgment  liens.  Fleenor  v.  Taggart,  116  Ind.  189 ;  Deming 
V.  Siaie^  ex  rd.,  23  Ind.  416. 

Taking  the  view  we  have  in  regard  to  the  nunc  pro  tunc 
entry,  it  is  unnecessary  to  consider  the  force  and  effect  of 
the  judgment  as  entered  prior  to  the  correction,  and  this,  in 
effect,  disposes  of  the  case ;  for,  as  the  complaint  shows,  the 
appellees  had  a  judgment  lien,  and  the  appellants  were  not 
entitled  to  a  judgment  against  them  quieting  their  title  to 
the  real  estate ;  but  as  the  question  is  presented  as  to  the 
right  to  have  execution  issue  on  the  judgment  after  the  expi- 
ration of  five  years  from  the  rendition  thereof,  we  will  pass 
ujion  it.  The  execution  issued  in  1883  ;  section  674,  R.  8. 
1881,  was  in  force  at  that  time,  and  it  provides  that  "Writs 
of  execution,  as  now  used  for  the  enforcement  of  judgments, 
are  modified  in  conformity  to  this  Act ;  and  any  party  in 
whose  favor  judgment  has  been  heretofore  or  shall  hereafter 
be  rendered  may,  at  any  time  within  ten  years  after  the 
entry  of  judgment,  proceed  to  enforce  the  same  as  provided 
in  this  Act/' 

Section  675  provides  that  after  the  expiration  of  ten  years 
execution  can  only  issue  on  leave  of  court.    This  statute  re- 
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lates  wholly  to  the  remedy^  and  applies  to  the  issuing  of 
execution  on  all  judgments^  whether  rendered  before  or  afier 
its  enactment^  and  is  clearly  within  legislative  authority. 
Flinn  v.  ParsonSy  60  Ind.  573 ;  Henderson  v.  State,  ex  rel, 
58  Ind.  244 ;  Pierce  v.  Mills,  21  Ind.  27. 

Even  if  it  had  been  necessary  to  have  had  leave  of  court  to 
issue  the  execution^  the  execution  having  issued  and  sale 
made  upon  it  without  objection  from  the  judgment  debtor, 
it  can  not  afterwards  be  questioned,  and  the  sale  made  upon 
it  would  be  valid  and  can  not  be  questioned  by  other  judg- 
ment creditors.  Jones  v.  Gamahany  63  Ind.  229;  Maviiy 
V.  Eastridge,  67  Ind.  211 ;  Johnson  v.  Murray,  112  Ind.  154; 
Bose  V.  Ingram,  98  Ind.  276 ;  Riohey  v.  MerriU,  108  Ind.  347 ; 
Hollcrafi  v.  Douglas,  115  Ind.  139. 

There  is  no  force  in  the  allegations  in  the  complaint  that 
the  judgment  defendant^  Mendenhall,  had  personal  property 
out  of  which  the  judgment  might  have  been  collected  prior 
to  December  31st^l878.  During  that  time  there  were  no  oiher 
judgments  against  Mendenhall,  and  no  allegations  even  in 
the  complaint  that  the  relator,  or  plaintiff,  in  the  action  upon 
the  bond  had  any  knowledge  of  the  appellants'  claim,  and  a 
judgment  creditor  loses  no  rights  by  the  mere  failure  to  en- 
force the  collection  of  his  judgment.  There  is  no  error  in 
the  record. 

Judgment  affirmed,  with  costs. 

MrrcHKLL,  J.,  took  no  part  in  the  decision  of  this  caae. 

FUed  No?.  2^  1889. 
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No.  13,874. 

The  LouisynxE  and  Nashville  Railboad  C!ompany 

V.  BiSCH, 

Railroad. — Freight  Train, — Injwry  to  Paasmger. — B^uaal  to  Leave  Platform, 
— Assumption  <^  Risk. — A  passenger  who  remains  on  the  platform  of  a 
car  at  the  rear  end  of  a  long  freight  tr^in,  after  a  request  or  order  from 
the  employees  of  the  railroad  to  enter  the  car,  voluntarily  occnpies  a 
place  of  danger,  and  assumes  the  risk  of  being  thrown  from  the  car 
and  injured  by  the  sudden  jerk  of  the  train  on  being  put  in  motion. 

Same. — Mode  of  Travel  Adopted. — Risks  Incident  to, — Passenger's  Assumption 
of, — Passengers  assume  the  risks  incident  to  the  means  of  transporta- 
tion adopted,  and  one  who  takes  passage  on  a  freight  train,  although 
with  a  caboose  attached,  must  take  notice  of  the  character  of  the  train 
and  use  such  ordinary  care  to  avoid  injury  as  the  nature  of  the  mode 
of  travel  will  admit;  one  of  the  risks  to  be  guarded  against  being  that 
arising  from  the  sudden  jerk  of  the  train  on  starting,  due  to  the  taking 
np  of  slack  between  the  cars. 

Samb. — Direction  of  Companxfs  Emphyees, — Passenger^ s  Observance  of, — BesuU- 
ing  Iryury, — Carriet^s  Liability, — A  passenger  is  justified,  as  a  general 
rule,  in  obeying  the  directions  of  the  employees  of  the  carrier,  and  if 
he  receives  injury  in  obeying  them,  the  carrier  is  liable,  even  if  it  ap- 
pears that  if  the  passenger  had  not  obeyed  he  would  have  escaped  in- 
jury. 

Same. — Instrvdion, — Carriei^s  Liability, — Erroneous  Statement  qf.— An  instruc- 
tion  which  states  in  substance  that  notwithstanding  the  warning  given 
to  the  passenger,  and  his  disobedience  of  the  same,  he  would  be  entitled 
to  recover,  if  the  conductor  of  the  train,  at  the  moment  of  giving  the 
signal  to  start,  saw  the  passenger  in  a  position  which  the  conductor 
knew  to  be  dangerous,  and  without  giving  him  a  reasonable  time  to 
enter  the  car,  and  by  a  sudden  jerk  in  starting  the  cars  the  passenger 
was  injured,  is  erroneous. 

From  the  Warrick  Circuit  Court. 

J.  M.  Shaokdford  and  8.  B.  Vance^  for  appellant. 
O.  F.  Denby,  D.  B.  Kxmlery  A.  Oilohrist  and   C.  Ai  De 
Brvler,  for  appellee. 

Elliott,  C.  J. — The  appellee  entered  a  car  at  the  rear 
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end  of  a*freight  train  standing  on  the  appellant's  track.  He 
rightfully  entered  the  car  as  a  passenger.  After  remaining 
in  the  car  a  short  time  he  walked  out  upon  the  rear  platform^ 
and  while  standing  there  the  train  was  started  with  a  sudden 
jerk  and  he  was  thrown  to  the  ground  and  injured.  There 
is  evidence  tending  to  prove  that  he  was  requested  bj  the 
appellant's  employees  to  leave  the  platform  and  enter  the 
car,  and  that  he  disregarded  this  request  or  order,  and  re- 
mained on  the  platform.  The  evidence  also  shows  that  there 
were  from  fifteen  to  twenty  freight  cars  attached  to  the  lo- 
comotive, and  there  was  much  evidence  to  the  effect  that^  be- 
cause of  the  slack  between  the  cars,  a  freight  train  can  not 
be  started  without  a  jerk.  The  appellant^  in  his  testimony, 
says :  ^^  I  knew  freight  trains  did  not  go  as  smoothly  as  a 
passenger  train.  If  there  had  been  no  slack,  there  would 
have  been  no  jerk." 

The  court  instructed  the  jury  that  unless  the  plaintiff 
proved  that  he  was  not  guilty  of  contributory  negligence 
there  could  be  no  recovery,  but  there  were  no  instructions 
defining  contributory  negligence^  for  all  the  instructions  upon 
this  subject  were  expressed  in  general  terms.  One  of  the  in- 
structions given  by  the  court  reads  thus :  "  Even  if  the  jury 
find  from  the  evidence  that  the  plaintiff  had  been  warned 
against  standing  on  the  platform,  and  had  been  directed  to 
go  inside^  and  had  disobeyed  the  instruction,  still,  if  the  jury 
also  believe  from  the  evidence  that  the  conductor  of  the  train, 
at  the  moment  of  giving  the  signal  to  start,  actually  saw  the 
plaintiff  on  the  rear  platform  of  the  caboose  in  the  act  of  en- 
tering, or  attempting  to  enter  the  caboose,  and  knew  that  he 
was  in  a  dangerous  position,  and  without  giving  him  a  rea- 
sonable time  to  enter,  and  that  by  a  sudden  jerk  in  starting 
the  cars  the  plaintiff  was  thrown  to  the  ground  and  injured, 
then  the  jury  should  find  for  the  plaintiff."  This  instruc- 
tion can  not  be  rescued  from  condemnation. 

Leaving  out  of  consideration  minor  matters  of  objection, 
and  placing  our  decision  upon  broad  grounds,  we  adjudge 
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that  the  instruction  is  so  radically  wrong  as  to  compel  a  re- 
versal of  the  judgment.  The  plaintiff,  by  refusing  obedience 
to  the  directions  given  him,  and  by  voluntarily  remaining  in 
•a  place  of  danger  after  warning,  assumed  the  risk  of  injury. 
The  case,  as  it  appears  on  the  hypothesis  on  which  the  in^ 
stmction  proceeds,  is  a .  stronger  one  than  the  ordinary  case 
of  contributory  negligence,  for  the  plaintiff  did  more  than 
carelessly  seek  and  remain  in  a  place  of  danger,  for  he  re- 
mained there  in  disobedience  of  directions  given  him,  and 
despite  the  warnings  which  he  received ;  he,  in  fact,  assented 
to  the  injury.  The  case  goes  beyond  the  operation  of  the 
rule  on  the  subject  of  contributory  negligence,  and  comes 
within  the  scope  of  the  maxim  volenti  nonfit  injuria.  Around 
the  central  proposition  that  the  plaintiff  voluntarily  assumed 
the  risk  by  remaining  in  a  place  of  danger  in  disobedience 
•of  directions  and  warnings,  may  be  grouped  various  subsi- 
<liary  doctrines  which  fortify  and  strengthen  it. 

A  passenger  is  justified,  as  a  general  rule,  in  obeying  the 
direction  of  the  employees  of  the  carrier,  and  if  he  receives 
injury  in  obeying  them,  the  carrier  is  liable,  even  if  it  ap- 
pears that  if  he  had  not  obeyed  he  would  have  escaped  in- 
jury. Cincinnati  J  etc.,  R,  R.  Go.  v.  Carper^  112  Ind.  26,  29; 
Louisville,  etc.,  R.  R.  Co.  v.  Kelly,  92  Ind.  371  (47  Am.  Rep. 
149);  Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck,  96  Ind.  346 ;  Lake 
Erie,  etc.,  R.  W.  Co.  v.  Fix,  88  Ind.  381  ;  Pennsylvania  Go.  v. 
Hoagland,  78  Ind.  203 ;  Pool  v.  Chicago,  etc.,  R.  W,  Co.^  53 
Wis.  657 ;  Hanson  v.  Mansfield  R.  W,,  etc.,  Co.,  38  La.  Ann. 
Ill  (58  Am.  Rep.  162) ;  Filer  v.  New  York,  etc.,  R.  R.  Co.,  59 
N.  Y.  351 ;  St.  Louis,  etc.,  R.  R.  Co.  v.  Canirell,  37  Ark.  519 
(40  Am.  Rep.  105) ;  Fowler  v.  Baltimore,  etc.,  R.  R.  Co.,  18 
West  Va.  579 ;  Hickey  v.  Boston,  etc.,  R.  R.  Co.,  14  Allen, 
429;  Railroad  Co.  v.  Aspell,  23  Pa.  St.  147  (62  Am.  Dec. 
323) ;  Indianapolis,  etc.,  R.  R.  Co,  v.  Horst,  93  U.  S.  291 ; 
Lake  Shore,  etc.,  R.  R.  Co.  v.  JSrowm,  123  111.  162  (5  Am.  St. 
Rep.  510).  If  the  passenger  may  safely  obey  such  directions, 
it  must  be  for  the  reason  that  it  is  his  dutv  to  do  so,  and  it 
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follows  that  if  he  refuses  to  do  so  he  is  guilty  of  a  breach 
of  duty.  One  who  is  himself  guilty  of  a  breach  of  duty, 
and  wrongfully  remains  in  a  place  of  danger,  can  not  recover 
if  that  wrong  was  the  proximate  cause  of  his  injury,  although 
another  may  have  also  been  in  fault.  To  authorize  a  re- 
covery the  case  must  be  one  "  of  unmixed  negligence."  Thi& 
case  strikingly  illustrates  this  rule,  for,  had  the  plaintiff  en- 
tered the  car,  as  it  was  his  duty  to  do,  the  injury  would  not 
have  befallen  him.  Clearly,  then,  his  own  wrong  was  the 
proximate  cause  of  his  misfortune.  Sullivan  v.  Philadelphia^ 
etc.,  R.  R.  Go.,  30  Pa.  St.  234. 

Not  only  did  the  plaintiff,  upon  the  theory  on  which  the 
instruction  is  constructed,  disobey  a  direction  given  him,  but 
be  remained  in  a  place  of  danger  where  he  ought  not  to  have 
remained  even  if  he  had  not  been  warned  and  directed  to  leave 
it.  There  are  very  many  decisions  which  affirm  that  one 
who  remains  on  the  platform  of  a  train  about  to  move  or 
which  is  in  motion,  although  it  is  a  regular  passenger  train^ 
is,  in  the  absence  of  explanatory  circumstances,  guilty  of 
such  negligence  as  will  bar  a  recovery.  Secor  v.  Toledo,  etc., 
R.  R.  Go.,  10  Fed.  Rep.  15;  Blodgett  v.  BarUeU,  50  Ga. 
553;  Camden,  etc.,  R.  R.  Go.  v.  Hoaey,  99  Pa.  St.  492  ^ 
Hickey  v.  Boston,  etc.,  R.  R.  Co.,  14  Allen,  429 ;  Willis  v. 
Tjong  Island,  etc.,  R.  R.  Co.,  34  N.  Y.  670 ;  SmotJierman  v. 
St.  Louis,  etc.,  R.  W.  Co.,  29  Mo.  App.  265.  But  we  do  not 
decide  whether  these  decisions  declare  the  law  correctly  or 
not;  it  is  sufficient  for  our  purpose,  and  for  this  case,  to 
affirm  that  a  passenger  who  remains  on  the  platform  of  a 
car  at  the  rear  end  of  a  long  train  of  freight  cars,  afler 
warning  to  leave  it,  d6es  voluntarily  occupy  a  place  of  dan-^ 
ger.  We  confine  our  decision  to  the  case  of  one  riding  on  a^ 
freight  train,  since  that  is  all  the  case  presented  by  the 
record  requires.  There  is,  it  is  our  duty  to  say,  a  difference 
between  freight  trains  and  regular  passenger  trains.  Passen- 
gers assume  the  risks  incident  to  the  means  of  transportation 
they  adopt,  and  one  who  takes  passage  on  a  freight  train,  al- 
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though  it  has  a  caboose  attached  for  the  transportation  of 
passengers^  must  take  notice  of  the  character  of  the  train 
and  use  such  ordinary  care  to  avoid  injury  as  the  nature  of 
the  mode  of  transportation  renders  prudent.  Woolery  v.  Lou- 
isv^HlCf  etc.,  R.  W.  Oo.,  107  Ind,  381 ;  Wallace  v.  Western^  etc., 
R.  R.  Co.,  98  N.  C.  494  (2  Am.  St.  Rep.  346) ;  Harris  v. 
Hannibal,  etc.,  R.  R.  Co.,  89  Mo.  233  (58  Am.  Rep.  Ill) ; 
Murck  V.  Concord,  etc.,  R.  R.  Co.,  29  N.  H.  9  (61  Am.  Dec. 
631) ;  Galena,  etc.,  R.  R.  Co.  v.  Fay,  16  111.  558  (63  Am. 
Dec.  323).  One  of  the  risks  which  ordinary  prudence  re- 
quires a  passenger  on  the  caboose  of  a  freight  train  to  guard 
against  is  that  arising  from  the  sudden  jerk  of  the  train  on 
starting  resulting  from  the  taking  up  of  the  slack  between 
the  cars.  This  is  a  matter  of  common  knowledge  of  which 
an  adult  has  no  right  to  be  ignorant^  and  with  this  knowl- 
edge he  has  no  right  to  put  himself  in  a  position  where  it  is 
probable  that  he  will  be  thrown  from  the  car  when  the  train 
is  put  in  motion.  In  this  instance  the  plaintiff,  having  re- 
mained in  such  a  position  heedless  of  warning  and  in  diso- 
bedience of  instructions,  has  no  cause  of  action.  In  assum- 
ing that  upon  the  hypothetical  case  stated  in  the  instruction, 
he  might  recover,  notwithstanding  hb  own  wrong,  a  fatal 
error  was  committed. 

Judgment  reversed. 

FUed  Nov.  1, 1889. 
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No.  18,883. 

Traders  Insurance  Company  of  Chicago  v.  New- 
man £T  AL. 

Insubakcb. — Hutband  and  Wife, — ParUett. — OomplainL — Wift^s  ItUerat  ta 
Policy, — Failure  to  Aver, — A  complaint  bj  a  husband  and  wile,  in  a  joint 
action  on  an  insurance  policy,  issued  to  the  husband  alone,  which  fails 
to  aver  that  the  wife  ever  acquired  any  interest  in  the  policy,  is  bad 
for  a  failure  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

8amb — Separate  Real  Estaie  cf  Wife, — Htisfrand  ha%  no  Ifuurable  Interest  in. — 
Sections  5116  and  5117,  B.  S.  1881,  of  the  "Married  Women's"  Act, 
take  away  from  the  husband  all  right  to  the  possession  or  control  of 
the  wife's  separate  estate.  He  has  no  present  right  of  enjoyment,  and 
no  interest  in  the  rents  and  profits  of  his  wife's  real  estate.  A  policy 
of  insurance  secured  thereon  by  the  husband,  who  has  no  insarable  in- 
terest therein,  is  unenforceable. 

From  the  Huntington  Circuit  Court. 

B.  F.  Ibach  and  J.  G,  Ibach,  for  appellant. 
J.  M,  HUtebrandy  J,  (7.  BranyaUy  M.  L.  Spencer,  W.  A. 
Branyan,  B.  M.  Cobb  and  (7.  W,  WatkinSy  for  appellees. 

Berkshire,  J. — The  appellees  were  the  plaintiffs  below, 
and  brought  this  action  on  a  fire  policy  issued  by  the  appel- 
lant to  the  appellee,  James  M.  Newman. 

The  complaint  contains  four  paragraphs,  each  of  which 
was  demurred  to  separately,  the  demurrers  overruled  and 
exceptions  taken. 

Several  paragraphs  of  answer  were  filed,  to  which,  except 
the  general  denial,  replies  were  filed,  and  the  cause  being  at 
issue  was  submitted  to  a  jury,  who  afterwards  returned  a 
special  verdict.  Upon  the  return  of  the  verdict  the  appel- 
lant moved  for  judgment  thereon,  which  motion  was,  by  the 
court,  overruled,  and  an  exception  taken. 

The  appellee,  James  M.  Newman,  then  moved  for  judg- 
ment in  his  favor,   which  judgment  was  sustained  by  the 
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court  and  judgment  rendered  accordingly.  Thereupon  the 
appellant  filed  a  motion  for  a  new  trial,  which  motion  was 
overruled  and  an  exception  reserved. 

The  appellant  assigns  several  errors,  but  it  does  not  be- 
come necessary  for  us  to  notice  them  in  detail. 

The  several  paragraphs  of  the  complaint  were  bad,  and  the 
court  erred  in  overruling  the  demurrers  thereto.  The  ap- 
pellee, Elvira  J.  Newman,  was  not  a  party  to  the  policy ; 
the  appellant  made  no  contract  with  her,  or  for  her  benefit ; 
it  did  not  agree  to  insure  her  against  the  loss  of  her  prop- 
erty by  fire ;  the  obligation  of  the  appellant  was  to  the  ap- 
pellee, James  M.  Newman,  and  to  him  alone;  it  was  to 
protect  him  against  loss  that  the  policy  was  executed;  to 
him  or  to  his  assignee  was  the  appellant  liable  in  case  of  loss. 
The  contract  was  personal ;  it  was  not  an  insurance  of  the 
property,  but  of  the  assured  against  loss  because  of  its  in- 
jury or  destruction.  Wood  Fire  Ins.,  section  264;  May 
Ins.,  section  72  ;  Fogg  v.  Middlesex  MvJtual  Fire  Ins.  Co.,  10 
Cush.  337.  But  this  principle  is  elementary  and  need  not  be 
supported  by  the  citation  of  authorities.  The  principles  of 
interpretation  applicable  to  contracts  of  insurance  are  the 
same  as  those  which  obtain  in  the  case  of  other  contracts. 
May  Ins.,  section  172.  It  was  even  beyond  the  power  of  the 
appellee  James  M.  Newman  to  assign  the  policy  until  after 
he  had  suffered  loss,  either  by  the  destruction  of  the  property 
covered  by  it,  or  an  injury  thereto,  without  first  obtaining 
the  consent  of  the  appellant  to  such  assignment.  Wood 
Fire  Ins.,  sections  264  and  361 ;  May  Ins.,  section  377. 

There  is  no  averment  in  either  paragraph  of  the  complaint 
tending  to  show  that  the  appellee  Elvira  J.  Newman,  ever 
acquired  any  interest  in  the  policy,  whereby  she  might  in 
her  own  name,  or  jointly  with  her  husband,  maintain  an  ac- 
tion upon  it ;  the  averments  in  the  complaint  show  to  the 
contrary. 

Notwithstanding  the  provisions  of  our  code  which  allow 
a  woman  under  coverture  to  maintain  an  action  in  her  own 
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name,  when  it  becomes  nece&sary  to  protect  her  separate 
estate,  she  may,  as  formerly,  prosecute  the  action  jointly  with 
her  husbandp  But  it  never  was  the  rule  to  require  or  even 
to  allow  the  husband  to  join  his  wife  in  an  ^ction  where  he 
alone  held  the  right  of  action.  Our  code  has  emphasized 
the  rule  which  prevailed  at  common  law  (although  with  nu- 
merous exceptions)  by  requiring  that  all  actions,  with  a  very 
few  necessary  exceptions,  be  brought  in  the  name  of  the  real 
party  in  interest.  Section  251,  B.  S.  1881.  It  has  become 
a  well  settled  rule  of  law  under  our  code,  that  where  there 
is  more  than  one  party  plaintiff,  and  the  complaint  upon  its 
face  shows  a  good  cause  of  action  in  favor  of  some,  but  not 
in  favor  of  all  of  the  plaintiffs,  it  is  bad;  not  because  of 
a  misjoinder  of  parties,  but  upon  the  ground  that  it  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action.  Neal  v. 
State,  ex  reL,  49  Ind.  51 ;  Martin  v.  Davis,  82  Ind.  38 ;  Kel- 
ley  V.  Adams,  ante,  p.  340. 

If  John  Smith  or  some  other  disinterested  person  had 
been  joined  with  the  appellee  James  M.  Newman,  as  a  party 
plaintiff,  the  sufficiency  of  the  complaint  would  not  have 
been  contended  for  in  the  court  below  or  insisted  upon  in 
this  court ;  and  yet  if  the  complaint  would  have  been  bad 
with  John  Smith  as  a  party  plaintiff,  it  is  equally  so  with 
Elvira  J.  Newman  as  such  a  party. 

The  cases  of  Scotton  v.  Mann,  89  Ind.  404,  and  Wright  v. 
Jordan,  71  Ind.  1,  cited  by  counsel  for  the  appellee,  are  not 
cases  in  point.  In  the  last  cited  case  the  question  as  to  who 
were  proper  parties  plaintiff  was  not  before  the  court ;  the 
question  ruled  upon  was  one  of  liability,  whether  the  party 
against  whom  the  action  was  brought  was  liable  to  be  sued 
upon  the  cause  of  action  stated  in  the  complaint.  In  the 
other  case  it  appeared  in  the  complaint  that  the  wife  was  the 
meritorious  party. 

In  the  case  under  consideration  the  right  of  action,  if  any^ 
was  solely  in  the  appellee,  James  M.  Newman,  and  he  alone 
should  have  brought  the  action. 
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This  leads  us  to  the  last  qnestion  which  we  desire  to  con- 
sider. Did  the  court  err  in  overruling  the  appellant's  mo- 
tion for  judgment,  and  in  rendering  judgment  for  the  ap- 
pellee,  James  M.  Newman,  upon  the  special  verdict  returned 
by  the  jury?    Our  conclusion  is  that  it  did. 

The  facts  as  found  show  that  the  said  appellee  had  no  in- 
surable interest  in  tbe  property  covered  by  the  policy ;  no 
interest,  legal  or  equitable,  in  the  estate. 

On  the  30th  day  of  June,  1873,  one  John  Newman  held 
the  title  to  the  land  upon  which  the  property  destroyed  was 
located,  and  together  with  his  wife  executed  a  conveyance, 
the  granting  part  of  which  is  in  these  words : 

'^Convey and  warrant  to  James  M*.  Newman  and  his  heirs, 
of  Huntington  County,  in  the  State  of  Indiana,  for  the  sum 
of  four  hundred  dollars,  the  following  real  estate  (here  fol- 
lows the  description),  the  said  James  M.  Newman  to  hold 
said  lands  in  trust  for  his  heirs,  with  no  right  of  conveyance 
without  bis  heirs  join  in  the  deed.  If  the  said  James  M. 
Newman  dies  without  issue  then  said  land  falls  back  to  my 
legal  heirs." 

The  probability  is  that  the  "  rule  in  Shelley's  Gaae  "  con- 
trols the  above  conveyance,  and  that  James  M.  Newman 
thereby  became  the  fee  simple  owner  of  the  real  estate,  but 
it  is  not  necessary  that  we  stop  to  consider  that  question. 

Acting  upon  that  idea,  on  the  13th  day  of  December,  1883, 
the  appellees  conveyed  the  real  estate  to  one  James  M.  Hil- 
tebrand  in  trust  for  the  appellee  Elvira,  who,  on  the  17th 
of  the  same  month,  executed  a  warranty  deed  to  her,  and, 
upon  the  theory  that  she  held  the  legal  title,  this  action  was 
commenced  and  prosecuted. 

It  has  been  held  in  Maryland,  Pennsylvania,  and  some 
other  of  the  sister  States,  that  where  the  husband  will  be- 
comes a  tenant  by  curtesy  in  case  he  outlives  his  wife,  he  has 
an  insurable  interest  in  the  estate. 

This  is  upon  the  ground  that  he  has  a  present  right  of  eo- 
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jovment;  is  entitled  to  the  rents  and  profits  daring  the  life- 
time of  his  wife. 

The  following  is  a  quotation  from  the  case  of  the  Mutual 
Fire  Ina.  (h.  v.  Deale,  18  Md.  26  (79  Am.  Dec.  673) :  ''  By 
the  Act  of  1842,  chapter  293,  section  1,  any  married  woman, 
was  enabled  to  become  '  seized  of  land  by  direct  gift  or  pur- 
chase in  her  own  name  and  as  of  her  own  property.'  Under 
the  deed,  therefore,  to  Mrs.  Deale,  she  was  vested  with  the 
estate'in  fee :  not,  however, 'to  her  sole  and  separate  use.  In 
construing  the  Act  of  1842,  this  court  has  said  that,  in  such 
property,  the  husband  retained  his  marital  rights.  *  *  *  In 
this  case,  the  appellee's  rights  were  to  a  life  estate,  in  right  of 
his  wife,  with  a  right  to  the  pernancy  of  the  product  and 
profits  of  the  land  during  the  coverture — ^and  a  contingent 
curtesy  right  in  the  event  of  his  surviving  his  wife-  *  *  *^ 
The  question,  then,  presented  for  our  decision  is,  whether 
such  an  interest  in  the  property  is  sufficient  to  entitle  the 
appellee  to  recover,  upon  the  contract  of  insurance  sued  on 
in  this  case  ?  Beyond  all  question  the  appellee  had  an  in- 
surable  interest." 

We  take  the  following  from  the  case  of  Wright  v.  Wright, 
2  Md.  429  (56  Am.  Dec.  723)  :  "  In  volume  1,  chapter  1, 
page  3,  of  Roper  on  Husband  and  Wife,  it  is  said  :  ^  By  the 
intermarriage  the  husband  acquires  a  freehold  interest  dur* 
ing  the  joint  lives  of  himself  and  wife,  in  all  such  freehold 
property  of  inheritance  as  she  was  seized  of  at  that  time,  or 
may  become  so  during  the  coverture.'  This  is  undoubtedly 
true,  if  the  author  is  to  be  understood  as  meaning  that  he  be- 
comes so  entitled  in  right  of  the  wife  so  long  as  the  cover- 
ture lasts  ;  but  if  he  is  to  be  understood  as  asserting,  that  by 
virtue  of  the  marriage  alone  he  acquires  a  freehold  estate  in 
hi,s  own  right  for  the  joint  lives  of  himself  and  wife,  regard- 
less of  the  cessation  of  the  coverture,  we  do  not  concur  with 
him,  nor  do  the  authorities  upon  which  he  relies  sustain 
him.''  See,  also,  an  extract  copied  in  the  opinion  from 
Coke's  Lit.    Harris  v.  Insurance  Oo,y  50  Pa.  St.  341 ;  Frank- 
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tin,  etCylna.  Go.  v.  Drakej  2  B.  Mod.  47 ;  Columbian  Ins,  Co, 
V.  LawrenoCj  2  Peters,  23;  Abbott  v.  Hampden  MuL,  etc.y 
Ins,  Co,^  30  Me.  414 ;  Montgomery  v.  Toie.j  12  Ind.  615.  In 
this  case  it  was  held  that  the  husband  became  entitled  by  the 
marriage  to  an  estate  in  the  landd  of  his  wife  during  their 
joint  lives,  which  was  as  absolute  during  that  period  as  if 
acquired  in  any  other  mode,  and  that  it  was  subject  to  sale 
on  execution  against  him.  BtUterfield  v.  Beall^  3  Ind.  203; 
Junction  R,  R,  Go,  v.  Harris^  9  Ind.  184. 

In  May  on  Insurance,  the  author,  afler  stating  that  a  hus- 
band, who  in  case  he  survives  his  wife,  will  become  a  tenant 
by  curtesy,  has  an  insurable  interest,  and  referring  to  a 
number  of  authorities  to  support  him,  then  makes  the  fol- 
lowing statement :  ^^  Upon  the  same  principles  a  tenant  in 
dower  may  insure.^*  No  authority  id  referred  to,  nor  have 
we  been  able  to  find  one  to  support  the  author^s  conclusion. 
The  principles  are  not  the  same;  the  wife  merely  has  an 
estate  in  expectancy,  who,  in  case  she  survives  her  husband, 
will  be  entitled  to  dower ;  she  has  no  present  right  of  enjoy- 
ment, nor  is  she  entitled  to  the  rents  and  profits.  Doe  v. 
Brown,  5  Blackf.  309. 

In  Magee  v.  Young,  40  Miss.  164  (90  Am.  Dec.  322),  it  is 
said  :  *'  It  is  unquestionably  true  that  the  concurrence  of  mar- 
riage and  seisin  constitutes  the  foundation  of  the  right  of 
dower ;  but  they  do  not  of  themselves  vest  the  title  in  the  wife. 
Park  Dower,  7.  They  give  rise  to  an  inchoate  right,  which 
does  not  become  complete  until  the  death  of  the  husband.  4 
Kent  Com.  50.  And  an  inchoate  right  of  dower  is  a  mere 
possibility,  and  not  an  estate;  1  Hilliard  Real  Prop.  601, 
section  28;  because  it  is  liable  at  any  time  to  be  defeated  by 
the  death  of  the  wife,  the  husband  surviving.  From  the  death 
of  the  husband,  the  incipient  title,  which  existed  in  the  wife 
during  coverture,  becomes  consummated  and  perfected.  Park 
Dower,  47 ;  1  Cruise  Dig.,  tit.  6,  section  1 ;  and  until  that 
time  it  is  not  a  vested  estate,  but  a  mere  contingent  interest 
or  a  «hose  in  action.     This  right  appears  to  be  analogous  to 
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that  of  a  husband  to  his  wife's  personal  property  and  choses 
in  action  not  reduced  to  possession  by  him  during  the  cov- 
erture." 

Until  there  is  an  actual  admeajsurement  of  dower  it  is  a 
mere  potential  interest,  amounting  to  nothing  more  than  a 
mere  chose  in  action,  and  is  not  subject  to  seizure  and  sale  by 
execution  at  law.  Before  admeasurement  of  dower  the  wife 
has  no  interest  or  estate  in  the  lands,  and  her  deed  operates 
not  as  a  grant,  but  as  an  estoppel.  MeOraney  v.  McOraney, 
5  Iowa,  232  (68  Am.  Dec.  702) ;  Moore  v.  Mayor,  4  Selden, 
110(59  Am.  Dec.  478). 

It  will  be  observed,  therefore,  that  every  element  upon 
which  rests  the  rule  giving  to  a  husband  holding  an  inchoate 
right  of  curtesy,  an  insurable  interest  in  the  property,  is  ab- 
sent in  the  case  of  a  wife  who  holds  an  inchoate  right  of 
dower.  "  This  right,  however,  must  be  definite  and  fixed.  A 
mere  general  interest,  not  susceptible  of  enforcement,  which 
does  not  specifically  apply,  either  in  terms  or  by  the-operation 
of  law,  is  not  insurable,  as  the  interest  of  a  creditor  under  a 
debt  or  contract  which  has  not  been  put  in  judgment;  or  the 
interest  of  an  heir,  befoi'e  the  death  of  the  owner  (the  italics  are 
our  own),  and  other  similar  interests  that  do  not  exist,  as 
certain  definite  or  specific  interests  in  the  particular  prop- 
erty. Thus,  it  will  be  seen  that,  in  order  to  create  an  insur- 
able interest  two  things  must  concur:  A  certain,  definite  or 
specific  interest  in  the  property,  either  by  contract  or  opera- 
tion of  law,  and  such  an  interest  that  an  injniy  to,  or  destruc- 
tion of  the  property,  would  involve  the  person  in  immediate 
pecuniary  loss,  and  the  absence  of  either  element,  deprives 
the  interest  of  its  insurable  character."  Wood  Fire  Ins., 
section  274. 

In  the  case  of  Agricultural  Ins.  Ob.  v.  MorUague^  38  Mich. 
548,  CoOLEY,  J.,  delivering  the  opinion,  the  court  says  :  "  It 
is  proper  to  say  in  this  connection  that  under  our  statute, 
the  husband  has  no  control  whatever  over  his  wife's  prop- 
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ertj ;  so  that  the  question  arises  here  precisely  as  it  would 
had  the  silver  been  owned  by  a  stranger." 

We  have  the  following  statutes  which  control  the  question 
under  consideration  : 

Section  5116,  R.  8.  1881,  reads  thus:  "No  lands  of  any 
married  woman  shall  be  liable  for  the  debts  of  her  husband; 
but  such  lands,  and  the  profits  therefrom,  shall  be  her  sepa- 
rate property,  as  fully  as  if  she  were  unmarried  :  Provided, 
That  such  wife  shall  have  no  power  to  encumber  or  convey 
such  lands,  except  by  deed  in  which  her  husband  shall  join." 

Section  5117  reads  as  follows  :  "A  married  woman  may 
take,  acquire,  and  hold  property,  real  or  personal,  by  convey- 
ance, gift,  devise,  or  descent,  or  by  purchase  with  her  separate 
means  or  money ;  and  the  same,  together  with  ali  the  rents, 
issues,  income,  and  profits  thereof,  shall  be  and  remain  her 
own  separate  property,  and  under  her  own  control,  the  same 
as  if  she  were  unmarried.  And  she  may,  in  her  own  name, 
as  if  she  were  unmarried,  at  any  time  during  coverture,  sell, 
barter,  exchange,  and  convey  her  personal  property  ;  and  she 
may  also,  in  like  manner,  make  any  contracts  with  reference 
to  the  same  ;  but  she  shall  not  enter  into  any  executory  con- 
tract to  sell  or  convey  or  mortgage  her  real  estate,  nor  shall 
she  convey  or  mortgage  the  same,  unless  her  husband  join  in 
such  contract,  conveyance,  or  mortgage  :  Provided,  however, 
That  she  shall  be  bound  by  an  estoppel  in  pais,  like  any 
other  person." 

These  statutes  take  away  from  the  husband  all  right  to  the 
possession  or  control  of  the  wife's  separate  estate.  He  has 
no  present  right  of  enjoyment,  and  no  interest  in  the  rents 
and  profits  of  his  wife's  real  estate.  He  has  a  mere  right  in 
expectancy,  the  same  as  the  heir  has  in  his  ancestor's  property. 
If  a  fire  destroys  the  improvements  he  meets  with  no  pe- 
cuniary loss  any  more  than  if  the  marriage  relation  did  not 
exist  between  himself  and  the  owner.  Montgomery  v.  Hickman, 
62  Ind.  598  ;  Orater  v.  Crater,  118  Ind.  521,  and  cases  cited. 
Vol.  120.— 36 
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If  the  assured  ppssessed  no  insurable  interest  the  policy^ 
can  not  be  enforced.  Home  Ins.  Co.  v.  Duke,  76  Ind.  535 ; 
Aurora  Fire  Ins.  Co,  v.  Johnson,  46  Ind.  316 ;  Phoenix  Ins^ 
Co.  V.  Bowe,  117  Ind.  202. 

The  judgment  is  reversed,  with  costs,  and  the  court  below 
is  instructed  to  sustain  the  demurrers  to  the  different  para- 
graphs  of  the  complaint. 

Filed  Oct.  31, 1889. 
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No.  14,949. 

Steopes  t?.  The  State. 

Oriminai«  Law. — Orimiiial  Statute, — Gorutruetum  of. —  IndtetmmL — Legida- 
iiffe  Intent. — Where  a  criminal  statute  is  not  to  receiye  a  construction  as- 
broad  as  the  language  used  would  seem  to  warrant,  but  is  to  be  nar- 
rowed by  construction,  contrary  to  the  general  rule  an  indictment  drawn 
in  the  language  of  the  statute  is  not  sufficient.  The  indictment  must 
be  drawn  so  as  to  effectuate  the  intention  of  the  L^islature  by  which 
it  was  framed. 

Same, — Oounty  Officers. — EmbezzlemenL — IndietmenL — TMuffitienaf  (^. — Failure 
to  Charge  a  Felony. — Motion  to  QiUish. — So,  where  an  indictment  in  the- 
language  of  the  statute  (Acts  of  1883,  p.  106),  making  it  a  felony  for 
the  county  officers  therein  named  to  fail  to  pay  over  to  their  successors- 
on  demand  all  moneys  remaining  in  their  hands,  charges  a  county  treas- 
urer with  having  failed  to  pay  to  bis  successor  the  funds  remaining  in 
his  hands,  without  an  allegation  that  such  failure  was  either  felonioos- 
or  unlawful,  the  indictment  is  defective  as  not  charging  the  failure  to 
be  felonious,  and  a  motion  to  quash  should  be  sustained. 

From  the  Greene  Circuit  Court. 

W.  W.  Moffett,  a  E.  Davis,  8.  W.  AxteU,  A.  O.  Gavins 
and  E.  H.  G.  Gavins,  for  appellant. 

L.  r.  Michener,  Attorney  General^  and  J".  H.  GiHett,  for 
the  State. 
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Coffey,  J. — An  act  approved  March  5th,  1883,  Acts  of 
1883,  p.  106,  Elliott's  Supplement,  section  340,  provides  that 
it  shall  be  the  duty  of  each  clerk,  sheriff,  and  treasurer  of  the 
several  counties  in  this  State,  and  every  other  officer  receiving 
money  in  his  official  capacity,  at  the  expiration  of  his  term 
of  office,  to  pay  over  to  his  successor  in  office  all  moneys  of 
every  description,  to  whomsoever  due,  remaining  in  his  hands 
at  the  expiration  of  such  term,  taking  the  receipt  of  such 
socecaoor  therefor ;  and  any  clerk,  sheriff  or  treasurer  so  fail- 
ing to  pay  over  such  moneys,  or  any  successor,  or  clerk, 
sheriff  or-  treasurer  who  shall  fail  to  pay  over  any  moneys  to 
the  parties  entitled  to'  receive  the  same,  when  called  on  so  to 
do,  shall  be  deemed  guilty  of  embezzlement,  and  on  conviction 
thereof  shall  be  fined  in  any  sum  not  exceeding  one  thou- 
sand dollars  and  be  imprisoned  at  hard  labor  in  the  State 
prison  not  less  than  one  nor  more  than  five  years. 

Under  the  provisions  of  this  statute,  at  the  February  term^ 
1889,  of  the  Greene  county  Circuit  Court,  the  grand  jury 
of  said  county  returned  the  following  indictment  against  ap- 
pellant, viz. : 

"  The  grand  jury  of  the  county  of  Greene,  in  the  State 
of  Indiana,  being  duly  impanelled,  sworn  and  charged,  upon 
their  oaths,  present  that  at  said  county  of  Greene,  on  the 
4th  day  of  November,  1884,  one  Edwin  R.  Stropes  was  then 
and  there  duly  elected  to  the  office  of  treasurer  of  Greene 
county,  in  the  State  of  Indiana,  for  the  terni  of  two  years 
ending  on  the  7th  day  of  September,  1887 ;  that  the  said 
Edwin  R.  Stropes  was  thereupon  duly  commissioned  and 
afterwards,  on  the  7th  day  of  September,  1885,  gave  bond, 
and  on  the  8th  day  of  September,  1885,  duly  qualified  and 
entered  upon  the  duties  of  said  office,  and  served  as  such 
treasurer  until  the  8th  day  of  September,  1887 ;  that  on  the 
2d  day  of  November,  1886,  one  James  E.  Bull  was  duly 
elected  to  the  office  of  treasurer  of  said  Greene  county,  in 
the  State  of  Indiana,  for  the  term  and  period  of  two  years 
from  said  7th  day  of  September,  1887,  and  was  afterwards 
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duly  comtuissioDed  and  gave  boud^  and  on  the  8th  day  of 
September,  1887,  duly  qualified  and  then  and  there  entered 
upon  the  discharge  of  the  duties  of  his  said  office  as  the 
successor  of  said  Edwin  R.  Stropes,  the  then  incumbent; 
that  at  the  time  of  the  surrender  of  said  office  to  the  said 
James  E.  Bull,  to  wit,  on  the  8th  day  of  September,  1887, 
the  said  Edwin  R.  Stropes  had  in  his  hands,  as  such  treas- 
urer of  Greene  county,  in  the  State  of  Indiana,  the  sum  of 
fourteen  thousand  four  hundred  and  fifty-nine  dollars  and 
forty-three  cents  ($14,459.43),  which  moneys  had  come  into 
his  hands  by  virtue  of  his  said  office,  and  which  sum  was  then 
and  there  due  from  the  said  Edwin  R.  Stropes,  as  treasurer 
aforesaid,  to  his  successor  in  office,  the  said  James  E.  Bull, 
as  treasurer  of  Greene  county,  Indiana,  as  aforesaid ;  that  , 
immediately  after  the  said  James  E.  Bull  had  entered  upon 
the  discharge  of  his  duties,  as  such  treasurer  of  Greene 
county,  in  the  State  of  Indiana,  he  demanded  of  the  said 
Edwin  R.  Stropes  the  said  fourteen  thousand  four  hundred 
and  fifty-nine  dollars  and  forty-three  cents  ($14,459.43),  and 
demanded  of  him  to  pay  over  or  account  for  all  moneys 
which  had  come  into  his  hands  by  virtue  of  the  said  office; 
that  the  said  Edwin  R.  Stropes  failed  and  refused  and  has 
ever  since  failed  to  pay  over  or  account  for  the  said  fourteen 
thousand  four  hundred  and  fifly-nine  dollars  and  forty -three 
cents  ($13,459.43),  or  any  part  of  it,  contrary,"  et<5. 

The  court  overruled  a  motion  to  quash  the  above  indict- 
ment, and  the  appellant  excepted,  and  thereupon  entered  a 
plea  of  not  guilty. 

A  trial  of  the  cause  by  a  jury  resulted  in  a  verdict  find- 
ing the  appellant  guilty  as  charged,  and  fixing  his  punish- 
ment. 

Over  a  motion  for  a  new  trial  judgment  was  rendered  on 
the  verdict,  from  which  he  appeals  to  this  court. 

The  first  supposed  error  relied  upon  by  the  appellant  for 
the  reversal  of  the  judgment  against  him  is,  that  the  court 
erred  in  overruling  his  motion  to  quash  the  indictment. 
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It  is  earnestly  contended  by  counsel  for  the  appellant  that 
the  indictment  before  us  is  defective^  in  that  it  fails  to  aver 
that  the  acts  therein  charged  were  done  either  unlawfully, 
fraudulently,  or  feloniously. 

On  the  other  hand,  it  is  contended  by  counsel  for  the  State 
that  the  indictment  falls  within  the  general  rule  that  it  is 
sufficient  in  charging  a  purely  statutory  crime  to  follow  the 
language  of  the  statute  creating  such  crime. 

As  to  whether  it  is  sufficient  in  a  case  under  the  statute  for 
the  violation  of  which  the  appellant  stands  charged  to  charge 
the  defendant  in  the  language  of  the  statute  alone,  depends 
upon  the  construction  to  be  placed  upon  that  statute.  If  an 
outgoing  clerk,  sheriff,  or  treasurer  is  to  be  deemed  guilty  of 
a  felony  for  failing  to  pay  over  to  his  successor  in  office  the 
money  remaining  in  his  hands,  without  regard  to  the  sur- 
rounding circumstances  or  particular  facts  in  the  case,  then 
it  must  follow  that  a  charge  against  him  in  the  language  of 
the  statute  is  sufficient,  for  it  is  undoubtedly  the  general  rule 
that  where  a  crime  is  created  by  statute,  defining  the  offence 
created,  it  is  sufficient  in  an  indictment  to  charge  the  offence 
in  the  language  of  the  statute.  State  v.  Bov^her,  3  Blackf. 
307  ;  Pelts  v.  State,  3  Blackf.  28 ;  Marble  v.  State,  13  Ind. 
362;  3Iatone  v.  State,  14  Ind.  219;  Stuckmyer  v.  State,  29 
Ind.  20;  Shinn  v.  State,  68  Ind.  423 ;  State  v.  Alliabach,  69 
Ind.  50 ;  Howard  v.  State,  87  Ind.  68  ;  Toopa  v.  State,  92 
Ind.  13;  State  v.  Miller,  98  Ind.'  70;  State  v.  Berdetta,  73 
•  Ind.  185 ;  Skinner  v.  State,  120  Ind.  127. 

But  this  general  rule,  like  most  others,  has  its  exceptions. 
One  of  the  well  known  exceptions  is  that  where  the  terms 
of  the  statute  are  broader  than  the  intent  of  the  Legislature, 
the  indictment  must  be  so  drawn  as  to  effectuate  the  inten- 
tion of  the  Legislature  by  which  it  was  framed.  State  v. 
TurrAull,  78  Maine,  392;  Commonwealth  v.  Slack,  19  Pick. 
304;  State  v.  Griffin,  89  Mo.  49;  Moore  Crim.  Law,  section 
171 :  Bates  v.  State,  31  Ind.  72 ;  Gillett  Crim.  Law,  section 
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132 ;    Schmidt  v.  State.  78  Ind.  41 ;    State  v.  Welch,  88  Ind. 
308;  Bowles  v.  StatCy  13  Ind.  427. 

In  the  case  of  State  v.  Welch,  supra,  it  was  said  by  this 
oourt :  ^^It  is  a  general  rule,  also,  that  it  is  sufficient  to  charge 
the  offence  in  the  language  of  the  statute  defining  it ;  but  to 
this  rule  there  are  exceptions.  One  of  these  is  where  the  stat- 
ute is  not  to  be  taken  in  the  broad  meaning  of  the  words 
used,  but  limited  by  construction  to  a  special  subject  or  mat- 
ter, in  which  case  the  indictment  should  charge  the  crime  so 
as  to  bring  it  within  the  construction  placed  upon  the  act/' 
To  the  same  effect  are  the  cases  of  Bowles  v.  State,  supra,  and 
Boies  V.  State,  supra. 

The  case  of  Schmidt  v.  State,  supra,vf2iS  a  prosecution  against 
the  defendant  for  having  in  his  possession,  with  intent  to  sell 
the  same,  diseased  meat  in  violation  of  the  provision  of  sec- 
tion 2070,  R.  S.  1881.  This  court,  in  commenting  upon  that 
statute  and  the  information  in  that  case,  said :  '^  The  con- 
struction we  place  upon  the  statute  is  narrower  than  the  gen- 
eral words.  By  construction,  we  limit  the  operation  of  the 
general  words  to  cases  where  the  accused  had  knowledge  of 
the  quality  of  the  article,  and  where  the  sale  made,  or  in- 
tended, was  for  food.  In  such  cases  it  is  not  sufficient  to 
charge  the  offence  in  the  language  of  the  statute." 

It  will  thus  be  seen  that  where  a  criminal  statute  is  not  to 
receive  a  construction  as  broad  as  the  language  used  would 
seem  to  warrant,  but  is  to  be  narrowed  by  construction,  an 
indictment  drawn  in  the  language  of  the  statute  will  not  be 
sufficient.  In  the  light  of  this  rule,  we  proceed  to  an  ex- 
amination of  the  statute  now  before  us  with  a  view  of  as- 
certaining the  intent  of  the  Legislature  in  its  enactment.  It 
is  well  known  that  it  is  the  duty  of  a  public  officer  charged 
with  the  receipt  and  disbursement  of  public  funds  to  preserve 
such  funds  for  the  uses  for  which  they  were  intended.  Not- 
withstanding such  known  duty  it  frequently  occurred  that 
such  officers,  while  in  office,  appropriated  and  converted  the 
funds  entrusted  to  them  to  their  own  use,  which  fact  could 
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not  well  be  kDOwn  until  a  successor  was  elected  and  qualified 
and  they  were  called  upon  to  account,  and  until  a  criminal 
prosecution  for  such  conversion  was  barred  by  the  statute  of 
limitations. 

In  contemplation  of  law,  all  moneys  received  by  a  public 
•officer  and  not  legally  disbursed  remain  in  his  hands.  Doubt- 
less he  could  not  be  heard,  when  called  upon  by  his  successor 
•for  the  funds  remaining  in  his  hands,  to  give  as  an  excuse 
for  not  paying  the  same  over  that  he  had  wrongfully  con- 
verted the  same  to  his  own  use.  To  permit  him  to  excuse 
himself  under  such  a  plea  would  be  to  allow  him  to  take 
4id vantage  of  his  own  wrong,  a  thing  the  law  never  toler- 
ates. For  a  failure  to  account  to  his  successor  for  funds  thus 
wrongfully  converted  to  his  own  use,  we  think  he  would 
clearly  be  liable  to  prosecution  and  punishment  under  the 
statute  we  are  now  considering.  Again,  at  the  time  his  suc- 
cessor is  elected  and  qualified,  he  may  have  funds  in  his  act- 
ual possession  which  he  withholds  with  a  view  of  appro- 
priating the  same  to  his  own  use  and  thus  depriving  the 
rightful  owner  of  such  funds.  In  that  and,  in  perhaps,  other 
«a8es  he  would  be  liable  to  prosecution  under  this  statute. 
But  if  the  funds  which  came  into  his  hands  were  destroyed 
by  the  act  of  Ood,  or  if  the  safe  in  which  he  should  place 
them  should  be  robbed  and  the  money  stolen  without  his 
fault,  or  if  he  should  deposit  the  same  in  a  bank  of  good  re- 
pute for  solvency  and  they  should  be  lost  without  his  fault, 
or  if  in  the  disbursement  of  the  funds  he  should  make  an 
honest  mistake  and  pay  out  more  than  he  should  have  paid, 
we  do  not  think  he  would  be  liable  to  a  criminal  prosecution 
under  this  statute ;  and  yet  by  the  terms  of  the  statute  he 
would  be  liable.  It  is  evident,  therefore,  that  this  statute  is 
not  to  be  construed  in  as  broad  a  sense  as  its  language  would 
imply,  and  an  indictment  simply  following  its  language  is 
bad.  We  think  that  the  indictment  should  have  charged 
that  the  failure  of  the  appellant  to  pay  over  to  his  successor 
in  office  the  moneys  remaining  in  his  hands  was  felonious. 
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It  is  not  eveu  charged  that  it  was  uDlawfal.  For  a  fisdlnre 
to  charge  that  the  appellant  feloniously  failed  to  pay  over  ta 
his  successor  in  office  the  money  remaining  in  his  hands  the 
indictment  before  us  is  defective  and  should  have  been 
quashed. 

Judgment  reversed^  with  instruction  to  the  circuit  court 
to  quash  the  indictment. 

The  clerk  will  give  the  usual  notice  to  return  the  prisoner 
to  the  sheriff  of  Greene  county. 

FUed  Not.  2, 1889. 
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No.  13,7d3. 

Stewart  et  al.  v.  Babbs  irr  al. 

Mabsibd  Woman.— ^itt&and  and  Wife,-— Estate  by  BntireUeg.—  VM  Mortr 
gaffe. — Gontrad  of  Suretyship. — Where  hasband  and  wife  hold  an  estate  bj 
entireties  through  a  conveyance  made  to  them  jointly,  his  note  being 
accepted  for  the  purchase-money,  the  debt  is  his,  not  hers,  and  a 
mortgage  to  secure  the  note  executed  by  both  is,  under  section  5119,  B. 
S.  1881,  Toid  as  against  the  wife. 

Same. — Mortgage. — Oral  Negodatwns  and  Stipulations. — Merger  cf. — In  an 
action  to  foreclose  said  mortgage,  neither  fraud  nor  mistake  being  al- 
ibied, all  oral  negotiations  and  stipulations  are  merged  in  the  contract 
as  reduced  to  writing  in  the  execution  of  the  deed,  note,  and  mortgage. 

AcnoN. — Parties  to. — Husband  and  Wife. — Joint  Assignment  of  Errors  by. — 
Where  husband  and  wife  are  parties  to  an  action  they  may  join  in  an 
assignment  of  error  as  to  rulings  which  affect  the  wife  alone,  the  rule  in 
110  Ind.  131,  not  being  applicable  to  husband  and  wife. 

From  the  Switzerland  Circuit  Court. 

F.  M.  Oriffith,  W.  B.  Johnston,  J.  A.  Van  Oadol,  J.  A. 
Works  and  L.  0.  Schroeder,  for  appellants. 
J.  B.  Coles,  for  appellees. 
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Berkshire,  J. — The  faots  of  this  case  are  about  as  fol- 
£[)ws: 

On  the  6th  day  of  February,  1883,  the  appellant  Samuel 
Stewart  executed  to  the  appellee  Alice  M.  Summers  his  sev- 
eral promissory  notes,  as  follows : 

For  1300  . Due  March  1st,  188 1 

For  J300 Due  March  1st,  1885. 

For  J400 Due  March  let,  1886. 

For  1600 Due  March  1st,  1887. 

For  ^^500 Due  March  1st,  1889. 

For  $500 Due  March  1st,  1891. 

For  $600 Due  March  1st,  1893. 

And  the  appellants  executed  a  mortgage  upon  the  land 
therein  described  to  secure  the  payment  of  said  notes.  The 
note  falling  due  March  1st,  1886,  was  assigned  by  endorse- 
ment to  the  appellee  Noah  Babbs,  and  the  one  falling  due 
March  1st,  1887,  was  assigned  by  endorsement  to  the  appel- 
lee Caroline  Moore,  and  the  Remainder  of  said  notes  was 
held  by  the  payee,  the  appellee  Alice  M.  Summers,  at  the 
commencement  of  this  action,  and  at  the  time  final  judgment 
was  rendered  io  the  court  below. 

The  appellee  Noah  Babbs  brought  this  action  upon  the 
note  so  endorsed  to  him,  and  to  foreclose  the  mortgage,  mak- 
ing his  co-appellees  and  the  appellants  defendants  thereto. 

The  appellee  Charles  L.  Summers  has  no  interest  in  the 
subject-matter  in  controversy,  but  was  made  a  party  for  the 
reason  that  he  was  the  husband  of  the  appellee  Alice  M. 
Summers. 

The  appellee  Caroline  Moore  filed  a  cross-complaint  upon 
the  note  held  by  her,  and  to  foreclose  the  mortgage. 

The  appellee  Alice  M.  Summers  (her  husband  joining 
therein),  filed  a  cross-complaint  upon  all  of  said  notes  except 
the  two  notes  which  had  been  endorsed,  and  to  foreclose  the 
mortgage. 

To  the  complaint  and  cross-complaints  Mrs.  Stewart  filed 
an  answer. 
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The  first  paragraph  was  a  general  denial. 

In  the  second  paragraph  she  alleged  coverture  at  the  date 
of  the  execution  of  the  mortgage ;  that  she  was  the  jowner  in 
her  own  right  of  the  undivided  one-half  of  the  mortgaged 
land,  and  held  title  thereto,  and  that  the  mortgage  was  ex- 
ecuted to  secure  the  debt  of  her  husband. 

The  appellant  Samuel  Stewart  filed  an  answer  also,  but  as 
it  does  not  cut  any  figure  in  this  appeal  we  need  not  notice 
it  again. 

Mrs.  Stewart  also  filed  a  cross-complaint^  alleging  owner- 
ship to  the  undivided  one-half  of  the  mortgaged  land^  in 
which  she  averred  that  the  appellees  were  asserting  that  they 
held  a  lien  thereon  by  virtue  of  said  mortgage,  and  demanded 
that  her  title  be  quieted. 

To  the  cross-complaint  of  Mrs.  Stewart  the  appellees  filed 
an  answer,  and  to  the  second  paragraph  of  her  answer  to 
their  complaint  and  cross-complaint  they  filed  a  reply. 

The  fiicts  averred  in  the  second  paragraph  of  the  reply 
are  similar  to  those  pleaded  in  the  answer  of  the  appellees  to 
the  cross-complaint  of  Mrs.  Stewart,  and  present  the  same 
question. 

The  facts,  briefly  stated,  are  these :  Mrs.  Stewart  and  Mrs. 
Summers  were  sisters,  and  the  owners  jointly  of  the  land 
described  in  the  mortgage,  and  an  additional  tract  adjoining 
of  seventy  acres,  encumbered  with  a  life-estate,  which  their 
mother,  Nancy  Maples,  held  therein.  It  was  agreed  among 
the  three  that  Mrs.  Stewart  and  Mrs.  Summers  would  join 
in  a  conveyance,  conveying  the  fee  in  the  seventy-acre  tract 
to  Mrs.  Maples,  and  in  consideration  therefor  she  would  con- 
vey her  life-estate  in  the  mortgaged  land  to  her  daughters. 
At  the  same  time  it  was  agreed  between  the  sisters  that  Mrs. 
Summers  would  convey  her  interest  in  the  mortgaged  land 
to  Mrs.  Stewart  for  $3,000,  and  that  pursuant  to  these  oral 
agreements,  Mrs.  Summers  and  her  husband,  together  with 
Mrs.  Maples,  joined  in  a  conveyance  conveying  the  mortr 
gaged  land   to  Mrs.  Stewart  and  her  husband  jointly,  and 
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that  the  two  sisters  and  their  husbands  joined  in  a  convey- 
ance conveying  the  seventy -acre  tract  to  Mrs.  Maples ;  that 
the  conveyance  to  Mrs.  Stewart  and  her  husband  was  made 
to  them  jointly  by  her  direction^  and  in  consideration  there- 
for the  notes  in  suit  were  executed,  together  with  the  mort- 
gage; that,  on  the  same  occasion,  and  immediately  preceding 
the  execution  of  the  notes,  something  was  said  about  Mrs. 
Stewart  joining  in  the  notes,  but  the  notary  public  who  was 
preparing  the  instruments,  remarked  that  it  was  unnecessary 
for  her  to  do  so,  as  the  notes  represented  the  purchase-money 
for  the  undivided  one-half  of  the  land  conveyed  by  Mrs.  Sum- 
mers, and  that  it  would  only  be  necessary  for  her  to  sign  the 
mortgage,  and  hence  she  did  not  sign  the  notes. 

To  the  answer  to  her  cross-complaint,  and  to  the  reply  to 
her  said  answer,  Mrs.  Stewart  filed  separate  demurrers,  which 
the  court  overruled,  and  she  excepted. 

She  then  filed  a  reply  in  general  denial  to  the  said  answer 
to  her  cross-complaint,  and  the  cause  being  at  issue  was  sub- 
mitted to  the  court  for  trial,  without  the  intervention  of  a 
jury. 

The  finding  of  the  court  was  for  the  appellees  on  all  the 
issues  joined. 

After  the  court  announced  its  finding  the  appellants  filed 
their  separate  motions  for  a  new  trial,  which  were  by  the  court 
overruled,  and  they  excepted. 

The  court  then  rendered  judgment  upon  its  finding,  and 
there  was  a  decree  for  the  sale  of  the  real  estate.  A  motion 
was  then  made  by  Mrs.  Stewart  to  modify  the  judgment  and 
decree,  but  in  view  of  our  conclusion  the  ruling  of  the  court 
upon  this  motion  is  unimportant. 

Neither  fraud  nor  mistake  is  charged  in  the  original  plead- 
ings of  the  appellees,  nor  in  their  answer  to  the  cross-com- 
plaint of  Mrs.  Stewart,  nor  in  their  reply  to  Mrs.  Stewart's 
answer  of  suretyship. 

It  is  well  settled,  by  a  long  line  of  decisions  of  this  court, 
that  when  the  parties  reduce  their  contract  to  writing,  all 
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oral  negotiations  and  stipulations  are  merged  therein,  and 
the  writing  must  be  treated  as  containing  the  whole  con- 
tract. Carr  v.  Hays,  110  Ind.  408;  Brovm  v.  RtLSsell,  105 
ind.  46;  Phillbrook  v.  Emswiler,  92  Ind.  590;  Clodfelter  v. 
IMeU,  72  Ind.  137  ;  Walterhouae  v.  Oarrard,  70  Ind.  400; 
McDonald  v.  Elfea,  61  Ind.  279;  Mahan  v.  Sherman,  7 
Blackf.  378 ;  Harvey  v.  Lafliriy  2  Ind.  477 ;  Burns  v.  Jenkins, 
8  Ind.  417 ;  Madison,  etc.,  Co.  v.  Stevens,  10  Ind.  1 ;  Pot- 
ter V.  Earnest,  45  Ind.  416. 

When  the  deeds,  mortgage,  and  notes  were  executed  bj 
the  parties,  the  contract,  as  ultimately  agreed  upon,  was  to 
be  found  only  in  the  writing,  all  precedent  negotiations  and 
stipulations  being  merged  therein. 

We,  therefore,  in  arriving  at  a  conclusion,  have  disre- 
garded all  oral  understandings  and  conversations  averred 
as  leading  up  to  the  written  contract. 

Mrs.  Stewart  paid  the  consideration  to  her  mother  for  the 
release  of  the  life-estate  on  her  undivided  interest  in  the 
mortgaged  land,  and  Mrs.  Summers  did  likewise.  The  two 
then  held  the  mortgaged  land,  relieved  of  the  life-estate,  and 
the  conveyance  from  Mrs.  Summers  and  her  husband,  and 
Mrs.  Maples,  conveyed  to  Mrs.  Stewart  and  her  husband 
Mrs.  Summers'  interest  in  the  mortgaged  land,  and  it  was 
for  this  interest  that  the  notes  sued  on  were  executed. . 

The  following  statute  was  in  force  when  the  transactions  in 
question  occurred.  Section  5119,  R.  S.  1881 :  "  A  married 
woman  shall  not  enter  into  any  contract  of  suretyship, 
whether  as  indorser,  guarantor,  or  in  any  other  manner ;  and 
such  contract,  as  to  her,  shall  be  void." 

This  statute  has  at  all  times  been  construed  liberallv  in 
fevor  of  the  wife,  and  it  has  in  many  cases  been  held  by  this 
court  that  a  mortgage  on  the  wife's  real  estate  to  secure  the 
husband's  debt  is  within  the  statute.  Allen  v.  Davis,  99  Ind. 
216 ;  Vogel  v.  Leichner,  102  Ind.  55 ;  Warey  v.  Forst,  102 
Ind.  205 ;  Allen  v.  Davis,  101  Ind.  187 ;  Broton  v.  Witt,  103 
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Ind.  71;  Oupp  v.  Campbelly  103  Ind.  213;  Engler  v.  Acker, 
106  Ind.  223;  Orooks  v.  KenneU,  111  Ind.  347. 

Under  the  contract  as  finally  executed^  Mrs.  Stewart  and 
her  husband  held  title  to  the  undivided  interest  conveyed 
by  Mrs.  Summers  and  her  husband^  and  Mrs.  Summers  held 
the  individual  obligations  of  Samuel  Stewart  for  the  pur- 
chase-money. The  separate  estate  of  Mrs.  Stewart  was  not 
increased  or  benefited  by  the  transaction.  She  and  her  hus- 
band held  the  estate  by  entireties,  and  his  obligations  hav- 
ing been  accepted  for  the  purchase-money,  the  conclusion 
necessarily  follows  that  the  debt  was  his  and  not  hers.  What 
the  result  would  have  been  had  she  joined  in  the  notes  is  a 
question  not  before  us.  We  cite  the  following  cases  as  uphold- 
ing our  conclusions  :  Dodge  v.  Kinzy^  101  Ind.  102 ;  StaUy  ex 
reLy  V.  Kennett,  114  Ind.  160;  Crooks  v.  Kennetty  aupra; 
McOormicky  etc.,  Co.  v.  Scovell,  111  Ind.  551.  In  Jones  v. 
EwinQy  107  Ind.  313,  it  was  held  that  where  the  appellants, 
husband  and  wrfe,  purchased  a  piece  of  town  property  jointly , 
the  wife  purchasing  an  interest  equal  to  -^  and  the  husband 
the  remainder,  or  ^,  and  by  agreement  the  conveyance  for 
the  whole  property  was  executed  to  the  wife,  she  paying  for 
her  -^  in  cash,  and  the  husband  and  wife  executing  notes 
for  the  ^  purchased  by  the  husband,  and  a  mortgage  on 
the  property  executed  by  both  to  secure  the  n\>tes,  the  wife 
was  but  the  surety  of  her  husband,  and  that  the  mortgage 
was  void  as  to  the  -^  paid  for  by  her. 

In  our  opinion  the  court  erred  in  overruling  the  demur- 
rers to  the  answer  of  the  appellees  to  Mrs.  Stewart^s  cross- 
complaint,  and  to  the  second  paragraph  of  their  reply  to  the 
second  paragraph  of  her  answer  to  their  complaint  and  cross- 
complaint. 

We  do  not  wish  to  be  understood  as  holding  that  the  con- 
sideration for  an  obligation  or  contract  is  not  open  to  ex- 
planation by  parol  evidence,  nor  that  the  person  to  whom 
the  consideration  moves  may  not  by  the  same  character  of 
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evidence  be  identified.  The  contrary  of  ibis  is  well^  and  has 
long  been^  settled  by  the  decisions  of  this  court. 

The  case  cited  last  above^  and  the  case  of  Jouehert  v.  John- 
soHy  108  Ind.  436,  fully  recognize  this  rule  in  cases  of  the 
class  of  the  one  under  consideration.  But  the  writings  which 
the  parties  executed  in  the  case  under  consideration  disclose 
the  consideration  for  the  notes  sued  upon  and  to  whom  it 
moved.  The  averments  as  to  what  was  said  and  agreed  upon 
in  advance  of  the  writings,  executed  by  the  parties,  did  not 
tend  to  show  a  different  consideration,  or  that  it  moved  in 
a  different  direction  than  as  disclosed  by  the  written  con* 
tract,  and  were,  therefore,  merged  in  the  written  contract. 

The  point  is  made  that  the  appellants  have  assigned  joint 
errors,  and  that  the  questions  presented  relate  to  rulings  of 
which  Mrs.  Stewart  alone  has  the  right  to  complain,  and  the 
case  of  Orton  v.  TildeUy  110  Ind.  131,  is  cited.  We  do  not 
regard  the  rule  as  applicable  to  husband  and  wife.  We  can 
imagine  no  good  reason  why  the  husband  may  not  join  with 
the  wife  in  the  assignment  of  error  in  this  court,  and  no 
reason  that  would  not  be  equally  applicable  to  his  joining 
with  her  in  an  action  which  she  may  maintain  in  the  circuit 
court  without  joining  her  husband. 

The  judgment  is  reversed,  with  costs,  and  the  court  below 
18  instructed  to  proceed  in  accordance  with  this  opinion. 

FUed  Nov.  2, 1889.> 
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The  Statk,  ex  bel.  Cobwin,  v.  The  Indiana  ANr  Ohio 

Oil,  Gas;  and  Mining  Company. 

Natubal  Gasl— 2\'a7Mporta<to»  of.—InterstaU  Commeree,--ConaUuiioncU  and 
UneonaUtOional  Ih'ovisuma. — InierbUnding  of. — The  act  of  March  9th,  1889, 
Acts  of  1889,  p.  369,  has  for  its  object  to  prevent  persons  from  convey- 
ing  natural  gas  from  this  state  into  another  state,  with  the  imposition 
of  penalties  for  so  doing,  and  is  unconstitutional,  being  legislation  in 
reference  to  interstate  commerce.  The  provision  of  the  act  as  to  the 
sinking  of  wells,  is  so  bound  up  with  the  provisions  designed  to 
effect  the  principal  object  that  separation  can  not  be  made,  without 
completely  destroying  the  statute,  and  substituting  another  for  it  by 
judicial  construction. 

8ame. — Oommereial  Gommodiiy. —  WTien  it  Becomes.  —  Natural  gas  in  the 
earth  may  not  be  a  commercial  commodity,  but  when  brought  to  the 
surface  and  placed  in  pipes  for  transportation,  it  assumes  that  charar- 
ter  as  completely  as  coal  on  the  cars,  or  petroleum  in  the  tanks. 

COKSTITUTIONAL  Law.  —  Interstate  Commerce,  —  CommerdcU  Commodities. —  ' 
H-aruportation  of  Between  States. — ^Transportation  of  commercial  commod- 
ities from  state  to  state  is  interstate  commerce,  and  the  state  legis- 
lature can  neither  burden  nor  rtetrict  it. 

Same. — Foreign  Corporations. — Legislative  Power  over. — Limit  of. — While  the 
legislature  may  regulate  or  restrict  the  business  of  foreign  corpora- 
tions within  the  state,  it  can  not  do  so  where  it  operates  upon  inter- 
state commerce. 

8ame. — Righis  (^  Property. — Legislative  Cwiirol  of. — It  is  not  in  the  power  of 
the  legislature  to  prevent  one  person  from  buying,  or  another  from 
selling  property.  The  rights  of  property  are  not  subject  to  such  abso- 
lute legislative  control.  This  is  the  general  rule,  and  it  applies  to  such 
property  as  natural  gas,  petroleum,  and  coal. 

Same. — PdUce  Power. — Exercise  of  by  the  State. — ^The  states  may,  so  long  as 
they  do  no  more  than  legitimately  exercise  the  police  power,  legislate 
upon  matters  connected  with  interstate  commerce.  The  act  under  jon- 
sideration,  however,  can  not  be  deemed  a  legitimate  exercise  of  the  po- 
lice power  of  the  state.  It  does  not  assume  to  provide  for  the  safety, 
health,  or  comfort  of  the  citizens  of  the  state. 

Sams. — Provisions  of  a  Statute—Separation  of. —  When  can  not  be  Made. — When 
the  provisions  of  a  statute  are  so  closely  blended  that  a  separation  can 
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not  be  effected  without  substituting  another  law  for  that  intended  to 
be  enacted,  none  can  be  made  by  the  courts. 

From  the  Jay  Circuit  Court. 

L.  T.  Miohenery  Attorney  General,  J.  M.  Smithy  W.  E, 
Niblacky  J.  C,  Nelson^  Q.  A.  Myers,  L.  Walker ,  J.  R.  Cofftoih 
and  C.  B.  Stiuirt,  for  appellant . 

J.  B.  Cohra,  JR,  C.  Bell  and  8.  It.  Morris^  for  appellee. 

Elliott,  C.  J. — At  the  last  session  of  the  General  As- 
sembly several  acts  were  passed  upon  the  subject  of  mining, 
using,  and  disposing  of  natural  gas.  The  validity  of 
one  of  these,  acts,  that  of  March  9th,  1889,  is  assailed, 
upon  the  ground  that  it  contravenes  the  provisions  of 
the  Federal  Constitution.  The  first  section  of  the  act, 
which  is  here  the  direct  subject  of  controversy,  reads  thus : 

"  SECTION  1.  Be  it  enacted  by  tlie  General  Assembly  oj  the 
State  of  Indiana,  That  it  shall  be  unlawful  for  any  person  or 
persons,  company,  corporation,  or  voluntary  association  to 
pipe  or  conduct  natural  gas  from  any  point  within  this  State 
to  any  point  or  place  without  this  State ;  any  person  or  per- 
sons, company,  corporation,  or  voluntary  association,  now 
or  hereafter  incorporated  under  any  law  of  this  or  any  other 
State,  for  the  purpose  of  drilling  and  mining  for  petroleum 
or  natural  gas,  or  otherwise  acquiring  gas  or  petroleum  wells 
and  the  products  thereof,  and  to  furnish  the  same  to  its  pa- 
trons, or  to  convert  such  product  into  gas  for  illuminating 
purposes  or  fuel,  which  shall  have  entered  upon  and  acquired 
by  deed  of  conveyance  or  appropriated  or  condemned  any 
real  estate  under  any  law  of  this  State,  for  the  purpose  of 
laying  its  pipe  lines  or  for  any  other  purpose,  which  shall  per- 
mit any  gas  to  be  conveyed  or  carried  through  its  pipes  to 
any  place  without  this  State,  or  for  the  purpose  of  being  used 
without  this  State,  shall  forfeit  all  right,  title  and  interest  in 
and  to  all  such  real  estate  so  appropriated,  conveyed  or  con- 
demned, and  the  pipes  laid  thereunder,  and  the  same  shall 
revert  to  and  become  the  property  of  the  persons  or  corpora- 
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tion,  their  heirs,  saocessors  or  assigns,  who  owned  the  same 
at  the  time  of  such  appropriation,  conveyance  or  condemna- 
tion :  Providedy  That  the  provisions  of  this  act  shall  not  be 
so  construed  as  to  prevent  towns  or  cities  divided  by  any  of 
the  boundary  lines  of  the  State,  and  having  a  majority  of  the 
population  of  such  cities  or  towns  residing  within  this  State, 
fi^m  being  supplied  with  natural  gas."  Elliott's  Suppl.,  sec- 
tion 1785. 

On  the  23d  of  February,  1889,  an  act  was  passed  declar- 
ing that  the  word  '^mining''  shall  be  deemed  to  include 
the  sinking  of  gas  wells,  and  that  the  incorporation  of  com- 
panies and  the  subscription  of  stock  under  former  laws  are 
legalized.  Acts  of  1889,  p.  38.  On  the  21st  day  of  February, 
1883,  an  act  was  passed  authorizing  gas  companies  to  extend 
their  pipes  beyond  the  corporate  limits  of  towns  and  cities. 
Acts  of  1883,  p.  17.  On  the  20th  day  of  February,  1889, 
the  General  Assembly  passed  an  act  authorizing  natural  gas 
companies  to  appropriate  and  condemn  property.  Acts  of 
1889,  p.  22.  Elliott's  Suppl.,  sections  1009, 1014,  1016.  All 
of  these  acts  were  put  in  immediate  effect  by  the  proper 
emergency  clause. 

The  appellee's  counsel  contend  that  the  act  of  MarcH  9th, 
1889,  is  invalid,  because  it  is  interstate  commerce  legislation, 
and  such  legislation  must  be  exclusively  Federal. 

In  order  to  give  any  force  to  this  contention  it  is  necessary 
to  determine,  at  the  outset,  whether  natural  gas  can  be  con- 
sidered an  article  of  commerce.  With  this  preliminary  ques- 
tion we  have  but  little  difficulty.  Natural  gas  is  as  much  an 
article  of  commerce  as  iron  ore,  coal,  petroleum,  or  any  other 
of  the  like  products  of  the  earth.  It  is  a  commodity  which 
may  be  transported,  and  it  is  an  article  which  may  be  bought 
and  sold  in  the  markets  of  the  country.  Citizens^  etc,,  Co,  v. 
Totm  ofElwoody  114  Ind.  332 ;  Oarother's  Appeal,  118  Pa.  St. 
468 ;  Golumbia  Ckmduit  Go.  v.  Commonwealth,  90  Pa,  St.  307 ; 
West  Virffinia,  etc.y  Oo.  v.  Voloanio  Co.,  6  West  Va.  382 ;  The 
Vol.  120.— 37 
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Daniel  Ball,  10  Wall,  557 ;    Kidd  v.  Pearson,  128  U.  S.  1. 

The  gas  in  the  earth  may  uot  be  a  commercial  commodity, 
but,  when  brought  to  the  surface  and  placed  in  pipes  for 
transportation,  it  must  assume  that  character  as  completely 
as  coal  on  the  cars  or  petroleum  in  the  tanks.  We  suppot^ 
it  clear  that  Pennsylvania  could  not  prohibit  the  transporta- 
tion of  coal  or  petroleum  to  another  state,  and  there  is  no 
(liflFerence  in  principle  between  cases  where  coal  is  the  com- 
modity affected  and  those  in  which  it  is  natural  gas.  It  is 
no  doubt  true  that  there  is  a  point  at  which  a  natural  or 
manufactured  product  is  not  an  article  of  commerce,  bat, 
when  it  assumes  such  a  form  as  fits  it  for  transportation  from 
state  to  state,  it  is,  so  far  as  the  law  of  interstate  commerce 
is  concerned,  transformed  into  a  commercial  commodity.  For 
the  purposes  of  taxation  an  article  of  property  may  not  be 
regarded  as  a  commercial  commodity  until  it  has  started  on 
its  way  from  one  state  to  another,  but  property  that  may  be- 
come an  article  of  commerce  can  not  be  kept  in  the  state 
where  it  was  produced  by  a  state  law  forbidding  its  trans- 
portation. Co€  V.  Enrol,  116  U.  S.  517.  If  this  were  not 
no,  then,  not  only  might  coal  and  petroleum  be  kept  within 
the  slate  in  which  they  were  produced,  but  so  might  corn 
and  wheat,  cotton  and  fruit,  and  lead  and  iron.  If  such  laws 
vould  be  enacted  and  enforced,  a  complete  annihilation  of 
interstate  commerce  might  result,  and  it  was  to  prevent  the 
possibility  of  such  a  result  that  the  provision  vesting  excla- 
sive  power  in  the  Federal  government  was  written  in  the 
National  Constitution.  State,  ex  reL,  v.  Woodruff  Sleeping 
Coach  Co.,  114  Ind.  155. 

The  question  as  to  the  extent  of  the  power  of  the  State  to 
control  the  business  of  mining  is  not  necessarily  involved  in 
this  controversy.  Granting,  but  not  asserting,  that  procur- 
ing natural  gas  from  the  earth  is  mining,  still  the  question 
of  the  power  of  the  State  over  that  business  is  not  so  involved 
as  to  require  our  judgment  upon  it.  The  provisions  of  the 
statute  are  so  firmly  interlocked  that  separation  Is  impossi- 
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ble.  Where  the  provisions  of  a  statute  are  so  closely  blended 
that  a  separation  can  not  be  effected  without  substituting  an- 
other law  for  that  intended  to  be  enacted,  none  can  be  made 
by  the  courts.  Oriffin  v.  Sfute,  ex  reL,  119  Ind.  520.  To  au- 
thorize the  courts  to  reject  part  and  sustain  part  of  a  statute 
'^  tlie  parts  must  be  capable  of  separation,  so  that  each  may 
be  read  by  itself;"  limitation,  by  construction,  is  not  separa- 
tion. Baldmin  v.  Franks^  120  U.  S.  678 ;  Virginia  Coupon 
Cases,  114  U.  S.  269;  Trade-Mark  Cases,  100  U.  S.  82;  United 
States  V.  Reese,  92  IT.  S.  214.  In  this  instance  there  is  no 
attempt  to  regulate  the  business  of  mining  except  in  so  far 
as  that  business  may  be  connected  with  transporting  natural 
gas  out  of  the  state.  The  principal  object — and,  indeed,  it 
is  not  too  much  to  say,  the  sole  object  of  the  statute — is  to 
prevent  pei*sons  from  conveying  gas  into  another  state,  and 
the  provisions  of  the  act  as  to  the  sinking  of  wells  is  so 
bound  up  with  the  provisions  designed  to  effect  the  princi- 
pal object  that  separation  can  not  be  made  without  com- 
pletely destroying  the  statute  and  substituting  another  for  it 
by  judicial  construction. 

The  power  to  regulate  commerce  between  the  states  is  ex- 
c'lusively  in  the  Federal  Congress.  Inaction  by  Congress 
will  not  authorize  the  States  to  legislate  in  matters  of  inter- 
state commerce.  Whatever  doubt  the  earlier  decisions  may 
have  created — and  certainly  there  was,  for  a  time,  much  con- 
fusion and  conflict — it  is  completely  removed  by  the  recent 
decisions,  and  the  law  now  is,  that  all  legislation  in  regula- 
tion of  commerce  between  the  states  must  be  enacted  by  the 
national  legislature. 

Transportation  of  commercial  commodities  from  state  to 
state  is  interstate  commerce,  and  the  state  legislatures  can 
neither  burden  nor  restrict  it.  Henderson  v.  Mayor,  92  U. 
S.  259 ;  Chy  Lung  v.  Freeman,  92  U.  S.  275 ;  Railroad  Co.  v. 
Husen,  95  U.  8.  465 ;  Robbins  v.  SJielby  Co.  Taanng  Distridy 
1 20  U.  S.  489 ;   Corson  v.  Maryland,  120  U.  S.  502 ;  Western, 
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Union  Td.  Go.v.  MaasachuaettSy  126  U.  S.  630 ;  Staie^  ex  rd.,  v. 
Woodruff  Sleq>ing  Coach  Co.,  supra. 

The  power  of  the  Federal  Congress  over  all  matters  of 
interstate  commerce^  broad  as  the  modern  decisions  declare  it 
to  be,  does  not  absolutely  exclude  state  legislation  touching 
commerce  between  the  states.  Police  power  not  delegated 
to  the  general  government  resides  in  the  states  as  an  in- 
herent attribute  of  sovereignty.  17.  8.  v.  DeWiU,  9  Wall. 
41 ;  Slaughter-House  Cases,  16  Wall.  36 ;  U.  8.  v.  Beese, 
9upra  ;  Sherlock  v.  Ailing,  93  U.  8. 99 ;  Patterson  v.  Kentuckj, 
97  U.  S.  501 ;  Civil  Rights  Cases,  109  U.  8.  3  ;  amiih  v.  Ala- 
bama, 124  U.  8.  465  ;  Nashinlle,  etc.,  B.  W.  Co.  v.  Alabamay 
128  U.  8.  96. 

The  states  may,  so  long  as  they  do  no  more  than  legiti- 
mately exercise  the  police,  power,  legislate  upon  matters  con- 
nected with  interstate  commerce.  8herlocky.  Ailing,  supra; 
County  of  Mobile  v.  KimbaU,  102  U.  8.  691 ;  SmUh  v.  Ala- 
bama, supra  ;  Nashville,  etc.,  R.  W.  Go.  v.  Alabama,  supru. 

It  is  almost  impossible,  however,  in  view  of  the  conflict- 
ing and  confused  state  of  the  law  as  declared  by  the  Federal 
Supreme  Court,  to  determine  what  that  tribunal,  with  which 
rests  the  ultimate  decision  of  the  question,  will  eventually 
regard  as  a  legitimate  exercise  of  the  police  power  by  the 
states,  since  the  doctrine  declared  in  the  case  of  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  8.  347,  is  much  more 
restrictive  of  the  rights  of  the  states  than  that  asserted  in 
Smith  V.  Alabama,  supra  ;  Nashville,  etc.,  R.  W.  Co.  v.  Alabama, 
supra;  Munn  v.  State,  94  U.  8. 113,  and  many  earlier  cases. 
But  it  is  evident  that  the  act  under  examination  can  not,  under 
the  rule  laid  down  by  the  court  of  last  resort,  be  deemed  a 
legitimate  exercise  of  the  police  power.  The  act  does  not 
assume  to  provide  for  the  safety,  health,  or  comfort  of  the 
citizens,  but  its  object  is  to  prevent  the  sinking  of  gas  welk 
and  the  laying  of  pipe  lines  by  persons  who  desire  to  con- 
vey gas  out  of  the  State.  It  is  not  a  regulation  of  the  mode 
of  procuring,  transporting,  or  using  natural  gas  designed  to 
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secure  the  health,  /safety^  or  comfort  of  the  citizena  of  Indi- 
ana. Neither  in  the  title  nor  in  the  body  of  the  act  is  it 
professed  to  be  the  legislative  purpose  to  regulate  the  mode 
of  procuring,  transporting,  or  using  natural  gas.  From  be- 
ginning to  end  the  purpose  is  plainly  and  unmistakably 
\  manifested,  and  that  purpose  is  to  prohibit  the  transporta- 
jtion  of  natural  gas  beyond  the  limits  of  the  State.  The  act 
is,  in  effect,  as  it  is  in  words,  a  legislative  prohibition  di- 
rected solely  against  a  designated  class  of  persons.  It  is 
not  the  mode  of  transportation  against  which  the  prohibi- 
tion is  directed,  but  the  persons  who  engage  in  the  business, 
j  Plainly — too  plainly  for  denial — the  object  of  the  statute  is 
'  to  keep  natural  gas  within  our  borders.  Its  object  is  not  to 
protect  our  citizens  from  injury  from  the  mode  of  procuring 
and  transporting  gas  adopted  by  those  who  engage  in  the 
business  of  procuring  or  transporting  it.  The  act  can  not  be 
taken  out  of  the  operation  of  the  Federal  decisions  upon  the 
theory  that  it  is  a  valid  exercise  of  the  police  power  resi- 
dent in  every  sovereign  state,  for  the  theory  is  without 
foundation. 

The  right  of  eminent  domain  resides  in  every  state  as  one 
of  the  great  elements  of  sovereignty.  It  was  at  one  time 
held  by  the  Supreme  Court  of  the  United  States  that  the 
general  government  could  not  exercise  the  right  within  the 
territorial  limits  of  a  state.  Pollard  v.  Hagan,  3  How.  212 
(223).  But  this  doctrine  was  denied  in  Kohl  v.  United  States^ 
1  Otto,  367.  Whether  the  right  of  a  State  is,  or  is  not,  ex- 
clusive, or  how  far  that  of  the  general  government  extends, 
is,  however,  not  material  here,  for  there  can  be  no  doubt  that 
the  right  dwells  in  the  state.  But  whether  the  state  can,  by 
the  exercise  of  this  right,  or  by  the  denial  of  it,  interfere 
with  interstate  commerce  is  a  question  of  no  little  difficulty 
and  importance.  Happily  we  are  spared  the  delicate  and 
r  difficult  task  of  determining  whether  a  state  can  delegate 
the  right  of  eminent  domain  to  persons  who  confine  their 
(  business  exclusively  within  the  territorial  limits  of  the  state, 
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and  deny  it  to  those  engaged  in  a  business  extending  from 
Ktate  to  state.  The  language  of  the  act  forbids  the  conclu- 
sion which  counsel  seek  to.  establish,  that  the  legislature 
meant  to  do  no  more  than  deny  the  right  of  eminent  domain 
to  persons  desiring  to  transport  natural  gas  from  Indiana. 
The  language  of  the  section  we  have  quoted  leaves  no  room . 
for  construction,  for,  beyond  controversy,  its  meaning  is  that 
no  person  shall  be  permitted  to  transport  natural  gas  to  an- 
other state.  But  if  there  were  doubt,  it  is  entirely  banished 
by  other  parts  of  the  act.  In  the  title  is  written :  ''An  act 
to  prohibit  any  person,  firm,  corporation,  company  or  vol- 
untary association,  organized  under  the  laws  of  this  State  or 
any  other  State,  from  piping  or  otherwise  conveying  from 
any  point  or  points  in  this  state  to  any  point  or  points  with- 
out the  State  of  Indiana  any  natural  gas  or  petroleum." 
The  third  section  of  the  act  prescribes  a  penalty  for  a  viola- 
tion of  its  provisions,  and  the  provisions  of  this  section  ap- 
ply to  persons  who  acquire  rights  by  purchase  as  well  as 
those  who  secure  rights  by  condemnation.  The  provisions 
of  the  act  are,  therefore,  firmly  interlaced.  There  is  a  com- 
plete and  indivisible  unity.  The  unification  is  so  thorough 
that  no  separation  can  be  effected,  and  nothing  remains  but 
to  read  the  act  as  an  entirety  and  as  it  is  written.  Taking 
the  act  as  it  is  written,  the  only  possible  conclusion  is  that  it 
was  meant  to  prohibit  the  transportation  of  natural  gas  from 
the  State  by  any  person,  natural  or  artificial,  no  matter 
whether  the  right  to  the  gas  and  its  transportation  is  aoquii-ed 
by  contract  or  by  condemnation. 

We  are  not  unmindful  of  the  rule  that  statutes  upon  the 
same  subject  should  be  construed  together,  and  we  have  given 
all  the  statutes  relating  to  natural  gas  careful  study.  The 
only  conclusion  which  can  be  maintained,  as  our  investiga- 
tion has  convinced  us,  is,  that  the  act  under  immediate  mention 
is  not  affected  by  any  of  the  other  acts,  for  it  is  complete  in 
itself,  and  has  a  clearly  defined  purpose,  and  that  purpose  is 
to  prohibit  gas  from  being  transported  out  of  the  state. 


MAY  TERM,  1889.  583 

The  State,  ex  reL  Gorwin,  v.  The  Indiana  and  Ohio  Oil,  Gas,  and  Mining  Go. 

It  is  not  possible  to  sustain  the  act,  as  counsel  endeavor  to 
do,  upon  the  principle  that  the  state  may  impose  restrictions 
on  foreign  corporations.  We  have  more  than  once  enforced 
the  rule  that  the  Legislature  may  regulate  or  restrict  the 
business  of  foreign  corporations  within  this  state.  Phenix 
Ins.  Go.  y.Burdett,  112  Ind.  204;  Insurance. Co,  v.  Brim,  111 
Ind.  281;  Staky  ex  reL,  v.  Insurance  Co,,  115  Ind.  257;  Black- 
mer  v.  Royal  Ins.  Co.,  115  Ind.  291.  But  we  have  not  ad- 
judged that  the  rule  can  be  applied  where  it  operates  upon 
matters  of  interstate  commerce^  nor  can  we  do  so  without 
coming  in  direct  conflict  with  the  law  as  declared  by  the 
court  invested  with  exclusive  appellate  jurisdiction  of  such 
questions.  The  decisions  of  that  court  utterly  demolish  the 
theory  of  counsel  that  under  the  power  to  restrict  foreign 
corporations,  may  be  placed  the  right  to  legislate  in  matters 
respecting  the  commerce  between  the  states.  Those  decisions 
are  absolutely  conclusive. 

There  may  be^  and  doubtless  there  are,  objections  to  the 
act  not  argued  by  counsel  nor  discussed  by  us.  One  objec- 
tion occurs  to  us  which  we  believe  it  proper  to  notice.  That 
objection  is  this  :  It  is  not  in  the  power  of  the  Legislature 
to  prevent  one  citizen  from  buying  or  another  from  selling 
property.  The  rights  of  property  are  not  subject  to  such 
absolute  legislative  control.  It  is  unnecessary  to  determine- 
to  what  limitations  the  general  rule  we  have  stated  is  subject, 
for  it  is  enough  to  assert  the  general  rule,  and  affirm  that  it 
applies  to  such  property  as  natural  gas,  petroleum,  and  coal. 

We  can  find  no  tenable  ground  upon  which  the  act  can  be 
sustained,  and  we  are  compelled  to  adjudge  it  invalid. 

Judgment  affirmed. 

FUed  Not.  6, 1889. 
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Pickett  v.  Gbebn  et  al. 

CORTBAOT.— il9reMicnt«n22e«ira«n<(/2Voc2e. — ChnaideratiotL — Parol  TMmtmf 
to  Add  to, —  When  LtadmimbU. — Contraetual  StipulaUon. — ItifundiUm, — 
Where,  by  the  terms  of  a  written  contract,  a  physician,  in  oonsideratiooi 
of  the  agreements  and  averments  therein  set  forth,  sold  his  ofifioe  fami- 
tnre  and  good- will,  and  agreed  not  to  practice  medicine  within  speci- 
fied territorial  limits  for  a  definite  time,  the  contract  is  complete  and 
the  stipulation  as  to  the  consideration  is  contractnal.  In  a  proceeding  to 
enjoin  the  physician  from  practicing,  by  the  terms  of  the  contract,  he 
will  not  be  permitted  to  show  by  parol  testimony  that  in  addition  to  the 
consideration  named,  and  the  real  consideration  for  his  refraining  from 
practice,  was  the  agreement  of  one  of  the  plaintiff  to  purchase  from  him 
a  certain  piece  of  real  estate,  which  he  failed  to  do. 

Same. — Gondilional  Delivery. — Escrow, — Jf^netfiofi  iVooeedtn^. — JPIeadmg. — 
Answer. — An  averment  in  an  answer  to  the  complaint  in  the  injunctioa 
proceeding  that  the  delivery  of  the  contract  sued  on  was  oonditiona], 
does  not  show  the  non-execution  of  the  contract,  such  a  contract  being 
incapable  of  delivery  to  one  of  the  parties  as  an  escrow. 

Same. — Breach  (/. —  When  Cauae  /or  Injtmelion. — D^endan^s  Luohenof. — ^A 
finding  by  the  court  that  a  breach  of  contract  has  caused,  and  is  likely 
to  cause,  the  plaintifis  damage,  the  defendant  being  insolvent,  makes  a 
case  for  injunctive  relief,  the  plaintifis  having  no  other  remedy.  Huyer 
V.  Younge,  86  Ind.  259,  distinguished. 

From  the  Noble  Circuit  Court. 

L.  W.  Welker,  B.  P.  Barr  and  B.  W.  MeBride,  for  ap- 
pellaut. 

jL  H.  Wrigley^  8.  J.  PeeUe,  W.  L.  Taylor  and  H.  O.  Smmer- 
man,  for  appellees. 

Coffey^  J. — It  is  averred  in  the  complaint  in  this  cause 
that  on  the  6th  day  of  June,  1886,  the  appellant  and  the  ap- 
pellees entered  into  the  following  written  agreement,  viz. : 

'^  This  agreement  made  and  entered  into  by  and  between 
Columbus  M.  Pickett,  party  of  the  first  part,  of  the  county 
of  Noble  and  State  of  Indiana,  and  Thomas  C.  Green  and 
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William  T.  Green,  of  said  State,  parties  of  the  second  part, 
witnesseth  :  That  said  party  of  the  first  part  in  considera- 
tion of  the  agreements  and  covenants  of  the  parties  of  the 
isecond  part  hereinafter  set  out,  said  first  party  hereby  sells 
and  conveys  to  said  second  parties  the  following  personal 
property,  to  wit :  1  table,  1  office  chair  with  book  rest,  1 
reclining-chair  with  cane  bottom  and  back,  6  common  chairs, 
1  prescription  case,  1  book  case,  1  stove  with  pipe,  1  side- 
lamp,  1  oil  can,  1  slate,  and  his  good-will  in  the  practice  of 
medicine ;  and  further  agrees  not  to  locate  for  the  practice 
of  medicine  within  a  radius  of  ten  miles  of  said  town  of  Al- 
bion for  fifteen  years  from  this  date,  nor  to  practice  within 
^d  radius,  but  reserves  the  right  to  do  some  practice  for 
two  weeks  from  this  date. 

'^  For,  and  in  consideration  of  which,  said  second  parties 

hereby  agree  to  this  day  give  said  first   party  their   note 

for  one  hundred  dollars,  due  in  ten  days  from  date,  and 

within  said  date  to  pay  the  same  to  said  first  party  or  order. 

(Signed):        "  Columbus  M.  Pickett,  M.  D.  [Seal]. 

"  William  T.  Green,  M.  D.  [Seal]. 
"Thomas  C.  Gbeen.  [Seal]." 

It  is  further  averred  in  the  complaint  that  at  the  time  of 
the  execution  of  the  above  contract  the  appellees  were  desirous 
of  entering  into  the  practice  of  medicine  at  the  town  of  Al- 
bion, named  in  said  contract,  and  that  said  contract  was 
made  with  that  object  in  view ;  that  they  fully  complied 
with  the  terms  of  said  contract,  and  did  enter  upon  the  prac- 
tice of  medicine  at  said  town,  and  have  ever  since  and  now 
are  engaged  in  the  practice  of  medicine  and  surgery  at  said 
place ;  that  the  appellant,  in  violation  of  said  contract,  has 
again  located  in  said  town  of  Albion,  and  has  again  engaged 
in  the  practice  of  medicine  and  surgery  at  said  place  in  com- 
petition with  the  appellees,  to  their  damage.  Prayer  for  an 
injunction. 

The  appellant  answered,  admitting  the  signing  of  the 
agreement  set  out  in  the  complaint,  but  says  that  at  the  time. 
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and  before  said  writing  was  signed  by  him,  it  was  agreed  by 
and  between  the  parties  then  signing  the  same,  that  the 
plaintiff  William  T.  Green,  was  to  purchase  of  the  defend- 
ant and  his  wife  the  following  described  real  estate  in  Noble 
county,  Indiana,  to  wit:  (describing  it),  and  pay  therefor 
the  sum  of  fourteen  hundred  dollars  as  soon  as  a  certain  ac- 
tion then  pending  in  the  Noble  Circuit  Court,  in  which 
John  S.  Lytic  and  David  Lytic  were  plaintifis,  and  this  de- 
fendant and  his  wife  were  defendants,  to  set  aside  the  deed 
of  said  property  and  subject  the  same  to  a  claim  of  said 
plaintiffs,  which  at  that  time  prevented  the  defendant  and 
his  wife  from  making  said  conveyance,  as  the  same  was  a 
cloud  upon  the  title,  was  settled,  it  being  agreed  that  as  soon 
as  said  cloud  was  removed  said  plaintiff  would  purchase  said 
property  as  above  set  out ;  that  at  the  time  of  signing  the 
contract  above  set  out,  he  signed  and  acknowledged  a  deed 
whereby  he  was  to  convey  to  said  William  T.  Green  said 
real  estate,  and  left  the  same  in  the  hands  of  his  attorney  to 
be  delivered  when  the  purchase-money  was  paid ;  that  the 
said  Lytic  and  Lytic  dismissed  their  said  suit  and  agreed  not 
to  further  prosecute  the  same  on  the  30th  day  of  June,  1885; 
that  on  said  day  defendant  notified  the  plaintiff,  William  T. 
Green,  that  said  suit  had  been  so  dismissed  and  that  he  was 
ready  to  make  said  conveyance,  but  said  plaintiff  requested 
further  time  in  which  to  raise  the  purchase-money,  which 
was  granted;  that  at  the. expiration  of  said  time  plaintiff 
William  T.  Green  failed  an4  refused  to  comply  with  his 
part  of  said  agreement ;  that  at  the  time  of  signing  said 
agreement  the  same  was  delivered  to  the  said  William  T. 
Green  for  him  to  submit  to  his  brother,  the  other  plaintiff 
herein,  for  his  approval  and  signature,  but  was  not  to  be  de- 
livered but  returned  to  defendant's  attorney  and  not  deliv- 
ered until  the  said  William  T.  Green  purchased  said  real 
estate  and  in  all  things  complied  with  his  agreement  as 
liereinbefore  set  out;  that  the  sale  of  said  real  estate  for  the 
sum  of  fourteen  hundred  dollars  was  the  consideration  that 
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moved  this  defendant  to  sign  said  writing  set  out  in  the 
complaint;  that  said  sum  of  one  hundred  dollars  named  in 
said  writing  was  not  the  consideration  for  which  this  defend- 
ant agreed  not  to  practice  medicine  for  fiHeen  years  within 
ten  miles  of  the  town  of  Albion,  nor  any  part  thereof,  but 
was  the  consideration  for  said  office  furniture  purchased  by 
plaintiffs,  and  the  purchase  of  said  real  estate  for  fourteen 
hundred  dollars  was  the  sole  and  only  consideration  for  said 
restraint  of  defendant's  practice ;  that  plaintiff  William  T. 
Green  did  not  return  said  writing  to  defendant's  attorney  as 
agreed,  but  wrongfully  and  for  the  fraudulent  purpose  of 
injuring,  annoying,  and  harassing  this  defendant,  kept  the 
same,  and  is  now  seeking  to  have  the  same  declared  valid 
and  enforce  the  conditions  thereof. 

The  court  sustained  a  demurrer  to  this  answer,  and  the 
appellant  excepted. 

Appellant  then  filed  an  additional  paragraph  of  answer, 
which,  in  legal  effect,  is  the  same  as  the  one  above  set  out, 
except  that  it  alleges,  in  addition  to  the  allegations  above, 
that  the  defendant, by  reason  of  the  failure  and  refusal  of  the 
plaintiff  William  T.  Green  to  take  and  pay  for  said  real  es- 
tate, was  compelled  to  and  did  sell  the  same  at  a  sacrifice  of 
$800,  and  that  he  received  therefor  the  sum  of  $1,200  only, 
which  was  the  highest  and  best  price  he  was  able  to  obtain 
therefor. 

The  court  also  sustained  a  demurrer  to  this  paragraph  of 
the  answer,  and  the  appellant  again  excepted. 

The  cause  was  tried  by  the  court,  who  made  a  special  find- 
ing of  the  facts  proven,  and  stated  its  conclusions  of  law 
thereon,  and  thereupon  entered  a  decree  enjoining  the  ap- 
pellant as  prayed  in  the  complaint.    The  errors  assigned  are  : 

FiTvi.  That  the  court  erred  in  sustaining  appellees'  de- 
murrer to  the  first  paragraph  of  the  appellants'  answer. 

iSscond.  That  the  court  erred  in  sustaining  appellee's  de- 
murrer to  the  third  paragraph  of  the  appellant's  answer. 

Third,     That  the  court  erred  in  its  conclusions  of  law. 
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It  is  claimed  and  argued  by  the  appellant  that  the  ooosid- 
eration  expressed  in  a  written  contract  may  be  contradicted 
or  varied  to  any  extent  the  fact«  will  warrant,  and  that, 
therefore,  he  had  the  right  to  aver  and  prove  that  the  con- 
sideration expressed  in  the^  written  contract  set  out  in  the 
complaint  was  not  the  true  consideration.  This  argument  is 
denied  by  the  appellees,  and  they  contend  that  the  rule  that  the 
consideration  expressed  in  written  instruments  may  be  con- 
tradicted or  varied  by  parol  testimony  has  its  limitations. 

It  is  certainly  the  general  rule  that  the  consideration  ex- 
pressed in  an  instrument  of  writing  may  be  varied  or  con- 
tradicted to  almost  any  conceivable  extent.  RockhiU  v. 
SpraggSj  9  Ind.  30;  MoMahan  v.  Stetoartf  23  Ind.  590; 
Thompson  v.  ITiompson,  9  Ind.  323 ;  Levering  v.  Shockeyy 
100  Ind.  668. 

The  reason  generally  given  for  the  rule  is  that  the  language 
with  reference  to  the  consideration  is  not  contractual ;  it  is 
merely  by  way  of  recital  of  a  fact,  viz.,  the  amount  of  the 
consideration,  and  not  an  agreement  to  pay  it,  and  hence  such 
recitals  may  be  contradicted.  There  is  also  a  rule,  so  well 
known  that  it  needs  no  citation  of  authority,  to  the  effect 
that  parol  testimony  can  not  be  received  to  vary,  contradict, 
or  add  to  the  terms  of  a  written  contract;  and  out  of  this  grows 
the  exception  to  the  rule  first  above  stated,  that  where  the 
contract  is  complete  upon  its  face,  a  stipulation  as  to  the 
consideration  becomes  contractual,  and  where  there  is  either 
a  direct  and  positive  promise  to  pay  the  consideration  named, 
or  an  assumption  of  an  encumbrance  on  the  part  of  a  grantee 
in  a  deed  which  becomes  binding  upon  its  acceptance,  then 
the  ordinary  rules  with  reference  to  contracts  apply,  and  die 
consideration  expressed  can  no  more  be  varied  by  parol  than 
any  other  portion  of  the  written  contract.  Web  v.  Rhodins, 
87  Ind.  1 ;  Hubbard  v.  Marshall,  50  Wis.  322 ;  Singer  Mfg. 
Co.  V.  Forsyth,  108  Ind.  334  ;  Carr  v.  Hays,  110  Ind.  408 ; 
Diven  v.  Johnson,  117  Ind.  512;  Oonani  v.  Naiional  Slate 
Bank,  22  N.  E.  Rep.  250. 
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In  this  case  it  will  be  observed  that  the  appellant,  by  the 
terms  of  the  contract  set  oat  in  the  complaint,  in  consider- 
ation of  the  agreements  and  covenants  therein  set  forth,  sold  . 
to  the  appellees  his  office  furniture  and  his  good-will  in  the 
practice  of  medicine,  and  agreed  not  to  practice  medicine 
within  a  radius  of  ten  miles  of  the  town  of  Albion  for  the 
period  of  fifteen  years.  In  consideration  of  this  sale  and 
agreement  the  appellees  stipulated  in  the  agreement  to  pay 
him  one  hundred  dollars  within  ten  days. 

The  answers  of  the  appellant,  to  which  the  court  sustained 
demurrers,  contradict  this  agreement,  and  aver  that  the 
consideration  for  the  agreement  on  the  part  of  the  appellant 
not  to  practice  medicine  within  a  radius  of  ten  miles  of  the 
town  of  Albion  was  an  agreement  on  the  part  of  the  appel- 
lee, William  T.  Green,  to  purchase  certain  real  estate.  We 
are  of  the  opinion  that  the  appellant  can  not  be. permit- 
ted to  thus  contradict  the  written  agreement  into  which  he 
has  entered. 

The  averments  in  the  answer,  that  the  contract  set  out  in 
the  complaint  was  delivered  to  William  T.  Green  condi- 
tionally, do  not  show  that  the  contract  was  not  executed,  as 
a  contract  of  that  kind  can  not  be  delivered  to  one  of  the 
parties  as  an  escrow. 

It  is  to  be  observed  that  in  this  case  the  appellant  has  made 
no  effort  to  rescind  the  contract ;  indeed,  he  has  parted  with 
the  land  which  he  alleges  he  agreed  to  convey  to  one  of  the 
appellees.  He  still  has  in  his  possession  the  one  hqndred 
dollars  paid  him  by  the  appellees,  and  has  never,  at  any  time, 
so  far  as  disclosed  by  the  record,  tendered  it  back. 

We  are  of  the  opinion  that  both  answers  pleaded  by  the 
appellant  in  this  case  were  bad,  and  that  the  court  did  not 
err  in  sustaining  a  demurrer  thereto. 

This  case  is  to  be  distinguished  from  the  case  of  Thayer  v. 
Youngej  86  Ind.  259.  In  that  case  the  appellant  paid  appel- 
lee the  sum  of  $150  for  a  practice  worth  |5,000per  year.  In 
this  case  the  value  of  appellant's  practice  does  not  appear. 
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For  anything  we  know  to  the  contrary,  the  consideration  paid 
for  it  was  its  full  value.  In  that  case  it  was  nut  shown  that 
the  breach  of  the  contract  had  caused,  or  was  likely  to  cause, 
any  damage.  In  this  case  it  is  found  by  the  court  that  the 
breach  of  the  contract  set  out  in  the  complaint  had  caused, 
and  was  likely  to  cause,  the  appellees  damage,  and  that  the 
appellant  is  insolvent. 

This  made  a  case  for  injunctive  relief,  for  without  it  the 
appellees  had  no  remedy.  The  court  stated  as  a  conclusion 
of  law  upon  the  facts  found  that  the  appellees  were  entitled 
to  an  injunction  enjoining  the  appellant  from  practicing 
medicine  in  violation  of  his  contract.  In  this  we  do  not 
think  the  court  erred. 

Judgment  affirmed. 

Filed  Nov.  6,  1889. 
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No.  13,901. 

Babb  et  al.  v.  Vanalstine. 

MoRTOAQE. — Purehaae-Money. — Nor^  Joinder  of  Wife. — Foredomire. — B^ftl  (f 
Bedemption  by  Survivmg  Wife, — Where  a  wife  does  not  join  in  a  pnrchase- 
money  mortgage  on  real  estate,  and  the  mortgage  is  forecloeed,  she  not 
being  made  a  party^to  the  foreclosure  proceeding,  and  the  premises 
sold,  the  wife,  upon  the  death  of  her  husband,  has  the  right  to  redeem 
from  said  sale.  Until  her  husband's  death  she  had  no  claim,  legal  or 
equitable,  upon  the  land.  Not  having  been  made  a  party  to  the  action, 
she  was  not  affected  by  the  decree  of  foreclosure. 

Same. —  Wife^s  Inchoate  Inlereal. — Right  of  Redemplion, — ^Immediately  upon 
the  death  of  her  husband,  by  virtue  of  section  2491,  B.  S.  1881,  the  title 
to  one-third  of  the  said  real  estate,  the  husband's  estate  being  worth 
less  than  $10,000,  vested  in  the  surviving  wife,  subject  to  the  said  mort- 
gage indebtedness,  and  then,  and  not  until  then,  her  right  to  redeem 
came  into  existence. 
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Same. — Mortgagee  in  Pouemon. — Rents  and  Profits, — Improvemtnts. — Surviving 
Wife, —  What  Charged  viih. — The  appellant  in  this  case  having  bought 
the  said  real  estate  from  the  purchaser  at  the  sheriff's  sale,  as  against 
the  surviving  wile,  occupies  the  position  of  a  mortgagee  in  possession ; 
he  is  chargeable  with  the  rents  and  profits  from  the  date  of  the  death  of 
the  husband,  and  she  is  chargeable  with  the  mortgage  debt  and  interest 
thereon  at  six  per  cent,  per  annum,  and  likewise  for  taxes  paid,  together 
with  the  cost  of  improvements  made  by  the  appellant  and  his  grantee. 

Same. — Action  to  Redeem, — Statute  of  Limitations. — Demand, — Tender, — Sec- 
tion 294,  B.  S.  1881,  governs  the  time  within  which  the  action  to  redeem 
must  be  brought,  and  the  surviving  wife  had  fifteen  years  from  the  death 
of  her  husband  to  institute  her  suit.  She  was  not  bound  as  a  condition 
precedent  to  the  bringing  of  the  action  to  redeem  to  make  a  demand  or 
a  tender. 

Pkactice. — Deei^ee. — Propei'  Form  of. — For  the  proper  form  of  decree  in 
such  a  case,  see  the  closing  part  of  the  opinion. 

Same. —  Unavailable  Error. — Where  an  error  has  been  made  in  a  decree  by 
which  the  appellant  is  not  injured,  but  benefited,  he  can  not  complain 
thereof. 

From  the  Allen  Circuit  Court. 

T.  W.  Wilson  and  W,  G.  Cokricky  for  appellants. 

Berkshire,  J. — This  was  an  action  brought  by  the  ap- 
pellee against  the  appellants  to  redeem  from  a  sheriff's  sale. 
The  cause  was  put  at  issue  and  there  was  a  final  judgment  ren- 
dered for  the  appellee.     The  errors  assigned  are  : 

"  1st.  The  court  erred  in  overruling  the  appellants'  demur- 
rer to  the  first  and  second  paragraphs  of  the  appellee's  com- 
plaint, and  each  of  them. 

*'  2d.  The  court  erred  in  sustaining  the  appellee's  demurrer 
to  the  second,  fourth,  and  fifth  paragraph  of  appellants'  an- 
swer, and  each  of  them. 

"3d.  The  court  erred  in  its  conclusions  of  law  on  the 
special  findings  of  facts. 

"  4th.  The  court  erred  in  overruling  the  appellants'  mo- 
tion to  state  other  and  different  conclusions  of  law  on  the 
special  findings  of  facts. 

"  5th,  The  court  erred  in  overruling  the  appellants'  mo- 
tion for  a  judgment  in  their  favor  on  the  special  findings  of 
facts. 
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**  6th.  The  court  erred  in  overruling  the  appellants'  mo- 
tion to  dismiss  the  plaintiff's  case  after  the  announcement  by 
the  court  of  what  facts  were  found  by  the  evidence  addaced 
on  the  trial. 

"  7th.  The  court  erred  in  rendering  judgment  in  favor  of 
the  appellee  on  the  special  findings  of  facts." 

We  understand  from  the  record  that  on  the  22d  day  of 
February,  1864,  one  George  W.  Ewing,  then  in  life,  was  the 
owner  in  fee  simple  of  lots  5,  6,  and  7  in  Swing's  subdivis- 
ion of  lot  65,  in  the  original  plat  of  the  city  of  Fort  Wayne, 

'  Indiana,  and  on  that  day  conveyed  the  same,  by  warranty 
deed,  to  one  William  Vanalstine  for  the  sum  of  $1,834,  and 
took  his  notes  for  the  purchase-money,  secured  by  a  mort- 
gage ;  that  the  terms  of  said  mortgage  were  such  that  the 
notes  all  became  due  February  23d,  1865 ;  that  the  said 
George  W.  Ewing  died  testate  prior  to  November  1st, 
1866 ;  that  on  that  day  his  executor  brought  suit  in  the 
Allen  Circuit  Court  to  foreclose  the  mortgage,  and  on  the 
12th  day  of  January,  1867,  obtained  a  judgment  for  $2,021.75, 
and  a  decree  of  foreclosure  ;  that  on  the  13th  day  of  March, 
in  the  same  year,  an  order  of  sale  issued  upon  the  judgment 
and  decree  to  the  sheriff  of  Allen  county,  who,  after  adver- 
tising the  mortgaged  premises  for  sale,  on  the  13th  day  of 
July,  in  the  same  year,  sold  the  same  for  the  full  amount  of 
the  judgment,  to  the  said  executor;  that  on  the  4th  day 
of  September,  1868,  there  having  been  no  redemption  from 
said  sale,  the  said  sheriff  executed  to  the  said  purchaser  a 
deed  for  said  lots ;  that  on  the  17th  day  of  March,  1873,  the 

.  said  executor  sold  and  conveyed  said  real  estate  to  the  male 
appellant  for  the  sum  of  $4,500,  who  then  and  there  paid 
the  purchase-price ;  that  he,  at  said  date,  entered  into  the 
possession  of  said  lots,  and  has  been  in  possession  since  his 
purchase,  claiming  to  be  the  owner ;  that  the  appellee  was 
the  wife  of  the  said  William  Vanalstine  when  he  made  said 
purchase,  and  continued  to  be  his  first  and  only  wife  until 
his  decease,  on  the  10th  day  of  September,  1873,  and  resided 


MAY   TERM,  1889.  593 

Bsrr  eioL  V,  Vanalstine. 

during  all  the  said  time  in  the  said  city  of  Fort  Wayne ; 
that  she  did  not  join  in  said  mortgage,  nor  was  she  a  party 
to  said  action  of  foreclosure,  nor  has  she  ever  made  any  con- 
veyance of  her  interest  in.  said  lots,  either  as  the  wife  or 
widow  of  her  said  husband ;  that  when  her  husband  died  he 
left  an  estate  worth  less  than  $10,000 ;  that  the  said  appel- 
lant, when  he  made  his  purchase,  had  no  knowledge  that  the 
appellee  claimed  any  interest  in  said  real  estate;  that  the 
appellee  made  no  demand  of  the  Appellant  before  bringing 
this  action  ;  nor  did  she,  or  any  one  for  her,  tender  or  pay 
to  the  appellant  a^I  or  any  part  of  said  mortgage  debt  be- 
fore instituting  this  action  ;  that  this  action  was  commenced 
November  8,  1886 ;  that  the  said  executor  paid  the  taxes 
upon  said  real  estate  from  the  time  he  received  his  deed  until 
he  conveyed  to  the  said  appellant,  who  has  paid  the  taxes 
since,  together  with  certain  street  assessments. 

Under  the  facts,  as  stated,  the  appellee  had  the  right  to 
redeem  from  said  sale  upon  the  death  of  her  husband.  May 
V.  Fletcher:  40  Ind.  675.  This  case  overrules  the  case  of 
Fletcher  v.  Holmes,  32  Ind.  497,  and  has  since  been  followed 
by  later  decisions  of  this  court.  Wiltsie  Mort.  Foreclosures, 
161,  and  cases  cited ;  Bradley  v.  Snyder,  14  111.  263. 

Section  2491,  R.  8. 1881,  being  section  27  of  the  statute  of 
descents,  reads  thus:  "A  surviving  wife  is  entitled,  except 
as  in  section  17  excepted,  to  one-third  of  all  the  real  estate 
of  which  her  husband  may  have  been  seized  in  fee  simple  at 
any  time  during  the  marriage,  and  in  the  conveyance  of 
which  she  may  not  have  joined,  in  due  form  of  law,  and  also 
of  all  lands  in  which  her  husband  had  an  equitable  interest 
at  the  time  of  his  death :  Provided,  That  if  the  husband 
shall  have  left  a  will,  the  wife  may  elect  to  take  under  the 
will  instead  of  this  or  the  foregoing  provisions."  Under  this 
statutory  provision,  one-third  of  the  said  real  estate  passed 
to  the  appellee  by  virtue  of  her  marital  rights  subject  to 
the  said  mortgage  indebtedness.  May  v.  Fletcher,  supra; 
Vol.  120.— 38 
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Bowen  v.  Preston^  48  Ind.  367 ;  Brenner  v.  Quicky  88  Ind. 
546.  Not  having  been  made  a  party  to  the  action,  she  was 
not  affected  by  the  decree  of  foreclosure.  May  v.  Fletcher^ 
supra;  Gordon  v.  Lcc,  102  Ind.  125;  OaUerlin  v.  Arm- 
strong, 101  Ind.  268;  Wiltsie  Mort.  Foreclosures,  160. 

Until  the  death  of  the  husband  of  the  appellee,  she  had 
no  claim,  legal  or  equitable,  upon  or  to  the  land.  Draders 
Ins,  Co,  V.  Newman,  ante,  p.  554,  and  authorities*  cited. 
Had  her  husband  survived  her,  the  purchaser  at  the  sheriff's 
sale  would  have  held  the  title  to  said  real  estate  free  from 
any  right  of  redemption.  Paulus  v.  Latta,  93  Ind.  34; 
McCoi-mick  v.  Hunter,  50  Ind.  186;  Grissom  v.  Moore,  106 
Ind.  296.  So  soon  as  the  husband  of  the  appellee  died,  by 
virtue  of  the  said  statute  the  title  to  one-third  of  the  said 
real  estate  vested  in  her,  subject  to  the  said  mortgage  in- 
debtedness, and  then,  and  not  until  then,  her  right  to  re- 
deem came  into  existence.  Brenner  v.  Quick,  supra;  Wilt- 
sie Mort.  Foreclosures,  162. 

As  there  is  no  other  section  of  the  statute  of  limitations 
applicable  to  actions  to  redeem  real  estate,  section  294,  R.  S. 
1 881  j  governs,  and  the  appellee  had  £fleen  years  from  the 
death  of  her  husband  in  which  to  bring  her  action.  As  the 
action  was  commenced  within  fifteen  years,  it  was  not  barred 
by  the  statute  of  limitations. 

The  answer  which  is  pleaded  as  an  estoppel  in  pais  is  en- 
tirely  barren  of  such  facts  as  work  a  verbal  estoppel.  It  is 
so  clearly  bad  that  we  do  not  care  to  set  it  out  in  this  opin- 
ion or  to  refer  to  it  more  at  length. 

The  appellee  was  not  bound  as  a  condition  precedent  to 
the  bringing  of  her  action  to  redeem  to  make  a  demand  or 
a  tender.  Ohilds  v.  Ohilds,  10  Ohio  St.  339 ;  Bradley  v. 
Snyder,  supra;   Clark  v.  Reyburn,  8  Wall.  318. 

In  the  case  under  consideration,  as  against  the  appellee 
the  appellant  occupied  the  position  of  a  mortgagee  in  pos- 
session ;  he  was  chargeable  with  the  rents  and  profits  from  the 
date  of  the  death  of  the  husband  of  the  appellee,  and  she 
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was  chargeable  with  the  mortgage  debt  and  interest  thereon 
at  six  per  cent,  per  annum^  and  likewise  for  taxes  paid^  to- 
gether with  the  cost  of  improvements  made  by  the  appellant 
and  his  grantee.  Hosfard  v.  Johnson,  74  Ind.  479  ;  Oage  v. 
Brewster,  31  N.  Y.  218;  Wiltsie  Mort.  Foreclosures,  191, 
199;  Johnson  v.  Harmon,  19  Iowa,  56;  American  Button- 
hole,  etc,,  Co.  v.  Burlington,  etc,  Ass'n,  61  Iowa,  464  ;  Brad- 
ley V.  Snyder,  supra. 

Proceeding  upon  this  basis,  the  court  should  have  made 
an  adjustment,  and  whatever,  if  anything,  was  found  due  to 
the  appellant,  a  decree  should  have  been  rendered  for  the  sale 
of  the  two- thirds  of  the  real  estate  held  by  him  to  pay  the 
same,  and  in  case  of  a  failure  to  realize  a  sum  sufficient  to. 
pay  the  same,  then  for  the  sale  of  the  appellee's  one- third. 
Grable  v.  McOulloh,  27  Ind.  472 ;  MoCord  v.  Wright,  97 
Ind.  34;  Bunch  v.  Grave,  111  Ind.  351. 

In  case  nothing  was  found  due  on  the  mortgage  debt  to 
the  appellant,  then  the  court  should  have  so  decreed,  and 
that  the  appellee  was  the  owner  of  one  undivided  one-third 
of  said  real  estate,  fr^e  from  encumbrance,  and  quieted  her 
title ;  but,  on  the  other  hand,  if  the  court  found  that  there 
was  anything  due  on  the  mortgage  debt,  the  amount  should 
have  been  adjudged,  and  a  decree  rendered  for  the  sale  of 
the  whole  of  said  real  estate,  but  that  the  two-thirds  held  bv 
th(.'  appellant  be  first  sold,  and  if  sold  for  a  sum  sufficient, 
then  that  the  appellee's  one-third  be  protected. 

There  is  nothing  in  the  conclusion  to  which  we  have  ar- 
rived in  conflict  with  Bunch  v.  Grave,  supra.  That  case  and 
the  one  under  consideration  proceeded  on  different  theories, 
and  rest  on  different  principles.  We  adhere  to  the  conclu- 
sion reached  in  that  case. 

The  decree  which  was  rendered  in  this  case  was  for  the 
redemption  and  sale  of  the  appellee's  one-third  of  the  said 
real  estate,  and  does  not  disturb  the  two-thirds  held  by  the 
appellant.     It  is  erroneous,  but  the  error  is  not  one  of  which 
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the  appellant  can  complain^  because  he  is  not  injured,  but 
benefited,  thereby. 

If  the  appellee  was  here  complaining  of  the  judgment  of 
the  court  we  would  probably  be  required  to  reverse  the  judg- 
ment, but  as  she  is  not  the  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 

FUed  Not.  6, 1889. 
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No.  18,590. 
NOWLIN   BT  AL.   V.  WHIPPLE  ET  AL. 

Easements. —  TToy. —  User, — Lwen»t, — PeirmiaiBivt  TJu  Not  Adeene* — 1^ 
acription. — Where  one,  after  haying  need  a  way  for  a  period  less  than 
twenty  years,  continues  to  use  it  for  more  than  thirty  years  afterwards 
under  an  agreement  with  the  owner,  such  a  use,  constituting  a  permis> 
sive  use  under  a  license,  can  not  he  adverse,  and  will  not  serve  as  the 
basis  of  a  prescriptive  right.  A  general  right,  as  by  prescription,  can 
not  be  maintained  by  alleging  and  proving  a  particular  or  permissive 
right. 

Same. — lAcentt. — When  Irrevocable. — While  a  mere  naked  license  to  use 
the  land  of  another  is  revocable  at  the  pleasure  of  the  licensor,  where  a 
consideration  has  been  paid,  or  value  parted  with,  on  the  faith  that  the 
license  shall  be  perpetual,  it  can  not  be  revoked  to  the  injury  of  the 
licensee. 

Same. — Barol  License. — Expenditure  in  Bdianee  Ujpon. — IrrevoeabUy  ZMas 
lAoenaee  Pfaeed  in  StcUu  Quo. — Where  a  parol  license  has  been  executed 
and  acted  upon,  and  expense  incurred  in  perfecting  an  easement  over 
the  land  of  another  in  reliance  upon  the  license,  it  can  not  afterwards 
be  revoked  without  placing  the  licensee    in  statu  quo. 

Same. — Erection  of  Gates  by  Licensee. — Agreement  for  Berpetual  Easement— 
Acquiescence  in.'-Irrevocable  License. — Where  persons  have  erected  and 
maintained  gates  at  their  own  expense  upon  the  faith  of  an  agreement 
that  they  are  to  have  a  perpetual  easement  to  pass  over  the  lands 
of  another,  the  agreement  having  been  fully  executed  and  acquiesced 
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in  by  the  parties  who  made  it  lor  more  than  thirty  years,  the  lioenae 
is  irreTocable. 

From  the  Dearborn  Circuit  Court. 

Q.  M.  Roberta  and  C.  W.  Hopt^  for  appellants. 
O.  Dandy f  for  appellees. 

Mitchell,  J. — This  was  an  action  by  Annie  E.  Nowlin 
and  others  against  Lucian  C.  Whipple  and  his  wife,  Nancy 
Whipple,  the  purpose  of  the  suit>  being  to  obtain  a  decree 
perpetually  enjoining  the  defendants  from  using  an  alleged 
private  way  over  a  tract  of  land  which  the  plaintiffs  own 
as  tenants  in  common.  Nancy  Whipple  is  the  owner  of  a 
fifly-acre  tract  of  land,  and  she  and  her  co-defendant  assert 
a  right  to  a  drive-way  twelve  feet  wide  and  about  1000  feet 
in  length  across  the  plaintiffs'  land,  in  order  to  gain  access 
to  the  above-mentioned  tract,  which  they  cultivate. 

The  facts  pleaded  and  proved  are  substantially  as  follows: 
Prior  to  1836  both  tracts  of  land  involved  in  the  present 
suit  were  the  property  of  Ezekiel  Jackson,  who  died  about 
that  time.  The  tract  now  owned  by  the  plaintiffs  was  in- 
herited by,  and  set  off  to,  the  decedent's  son,  Jeremiah,  and 
that  owned  by  Mrs.  Whipple,  who  is  a  daughter  of  Ezekiel 
Jackson,  was  acquired  by  her  in  like  manner.  While  the 
land  was  thus  owned  by  Mrs.  Whipple  and  her  brother  the 
Whipples  used  the  drive-way  in  question. 

In  1853,  the  first-named  tract  became  the  property  of  Jer- 
emiah Nowlin,  who  agreed  with  the  Whipples,  that  if  they 
would  erect  and  maintain  gates  at  each  end  of  the  drive-way, 
and  look  after  the  division  fence,  they  might  continue  to  use 
the  way  perpetually  across  his  land,  in  order  to  reach  their 
tract. 

The  gates  were  erected,  and  the  agreement  otherwise  com- 
plied with.  There  was  some  evidence  tending  to  show  that 
Jeremiah  Nowlin  was  one  of  the  commissioners  who  made 
partition  of  the  land  between  the  Jackson  heirs,  and  that  in 
adjusting  their  shares  a  right  of  way  had  been  given  in 
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favor  of  the  fifty-acre  tract  over  that  owned  by  the  plain- 
tiffs, and  that  the  way  in  dispute  had  been  used  continuously, 
under  a  claim  of  right,  for  forty  years  or  more  prior  to  1885, 
when  the  plaintiffs,  the  descendants  of  Jeremiah  Nowlin, 
sought  to  prevent  the  further  use  of  the  way.  The  question 
now  is,  whether  upon  the  foregoing  facts  the  judgment  of 
the  court  denying  the  injunction  can  be  maintained  ? 

To  establish  an  easement  or  private  way  by  prescription 
over  the  land  of  another,  it  must  appear  that  the  way  was 
used  continuously  for  a  period  of  twenty  years  adversely  to 
the  owner,  under  a  claim  of  right,  and  that  the  owner  ac- 
quiesced in  such  use.  McOardle  v.  BarriokhWy  68  Ind.  356; 
Parish  v.  Kdspare,  109  Ind.  586;  HUl  v.  Hagamaeiky  84 
Ind.  287. 

Adverse  user  is  such  an  use  of  the  property  as  the  owner 
himself  would  exercise,  disregarding  the  claims  of  others 
entirely,  asking  permission  from  no  one,  and  using  the  prop- 
erty under  a  claim  of  right.  Such  a  use  of  property  contin- 
ued without  interruption  for  a  period  of  twenty  years  or 
more,  is  equivalent  to  a  grant.  Roots  v.  Becky  109  Ind.  472 ; 
Blanchard  v.  Motdton,  63  Maine,  434. 

Where  it  appears  that  one  has  enjoyed  a  right  of  way  over 
the  land  of  another  for  a  period  of  twenty  years  or  more, 
such  enjoyment,  without  evidence  as  to  how  it  began,  is  pre- 
sumed to  have  been  in  pursuance  of  a  grant,  and  the  burden 
of  showing  the  contrary  lies  on  the  owner  of  the  land.  The 
presumption  which  arises  from  proof  of  uninterrupted  ad- 
verse use  for  the  required  period  is,  that  there  was  a  grant, 
and  this  presumption  can  only  be  overturned  by  proof  that 
the  use  was  by  permission,  or  in  some  other  way  not  inconsist- 
ent with  the  rights  of  the  owner  of  the  land.  Garrett  v. 
Jackson,  20  Pa.  St.  331  ;  Pierce  v.  Oloud^  42  Pa.  St.  102 ; 
McArthur  v.  Carriers  Admr,  32  Ala.  76  (70  Am,  Dec. 
529.) 

The  answer  shows  affirmatively  that  the  defendants,  after 
having  used  the  way  for  a  period  less  than  twenty  years,  oon- 
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tinued  to  use  it  for  more  than  thirty  years  afterwards  under 
an  agreement  with  the  owner.  This  constituted  a  permis- 
sive use  under  a  license.  Such  a  use  can  not  be  adverse,  and 
will  not  serve  as  the  basis  of  a  prescriptive  right.  Shellhouse 
V.  StaJUy  110  Ind.  609.  A  general  right,  as  by  prescription, 
can  not  be  maintained  by  alleging  and  proving  a  particular  or 
permissive  right.  Parish  v.  Kaspare,  supra;  Pentland  v. 
Keep,  41  Wis.  490 ;  Chestnut  Hill,  etc.,  Co.  v.  Piper,  77  Pa. 
St.  432 ;  9  Am.  &  Eng.  Cyc.  of  Law,  367. 

The  answer  stated  facts  sufficient  to  show  an  irrevocable 
license.  'After  the  way  had  been  used  for  a  long  time,  less 
than  twenty  years,  however,  there  was  an  agreement,  founded 
on  a  valuable  consideration,  that  the  defendants  should  en- 
joy a  perpetual  easement  or  right  of  way  over  the  land. 

While  it  is  well  established  that  a  mere  naked  license  to  use 
the  land  of  another  is  revocable  at  the  pleasure  of  th^ 
licensor,  yet  where  a  consideration  has  been  paid,  or  value 
parted  with  on  the  faith  that  the  license  shall  be  perpetual, 
it  can  not  be  revoked  to  the  injury  of  the  licensee.  Snotv- 
deny.  Wilas,  19  Ind.  10;  Robinson  v.  Thrailkill,  110  Ind. 
117,  and  cases  cited. 

An  executed  parol  license  may  become,  an  easement  upon 
the  land  of  another,  and  may  impose  a  servitude  on  one 
tenement,  or  estate,  in  favor  of  another  dominant  estate. 
Dark  v.  Johnston,  55  Pa.  St.  164;  6  Am.  &  Eng.  Cyclop,  of 
Law,  142;  Washburn  Easements,  24. 

Where  a  parol  license  has  been  executed  and  acted  upon, 
and  expense  incurred  in  perfecting  an  easement  over  the 
land  of  another  in  reliance  upon  the  license,  it  can  not  after- 
wards be  revoked  without  placing  the  licensee  in  statu  quo, 
Woodbury  v.  Parshley,  7  N.  H.  237. 

The  defendants  erected  and  maintained  gates  at  their  owb 
expense  upon  the  faith  of  an  agreement  that  they  were  to 
have  a  perpetual  easement  to  pass  over  the  plaintiffs'  lands. 
This  agreement  having  been  fully  executed,  and  acquiesced 
in  by  the  parties  who  made  it  for  more  than  thirty  years,  a 
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court  of  equity  will  not  now  permit  the  license  to  be  re- 
voked.    There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  6, 18S9.       

No.  14,341. 

Cravens  v.  The  Eagle  Cotton  Mills  Company. 

From  the  Jennings  Circuit  Court. 

a  E,  Walker,  A.  D.  Van  OadU  and  H.  Fnmduo,  for  appeUant 
C  A,  KorUy  and  W,  O.  Fordj  for  appellee. 

Mitchell,  J. — The  questions  involved  in  this  appeal  are  identical  with 
those  considered  in  Oravena  v.  EagU  CoUon  MUh  Co.,  ante,  p.  6,  and  ia 
pursuance  of  the  stipulation  that  a  decision  in  one  case  should  determine 
both,  the  judgment  of  the  circuit  court  in  the  above  entitled  cause  is  af- 
firmed, with  costs. 

Filed  June  19, 1S89;  petition  for  a  rehearing  overruled  Sept.  20, 1889. 


No.  14,929. 

4veby  v.  The  Indiana  and  Ohio  Oil,  Gas,  and  Min- 
ing Company. 

From  the  Jay  Circuit  Court. 

O.  Canrin,  J.  31  Smith,  W,  E.  Nibhek,  A.  L.  MoBon,  J.  C.  Nebon  and  Ql 
A,  Meyen,  for  appellant. 
J.  B.  OohrSy  R,  O.  Bell  and  &  B,  Morria,  for  appellee. 

Elliott,  C.  J. — The  judgment  m  this  case  is  affirmed  upon  the  author- 
itj  of  State,  ex  reL,  v.  Indiana  and  Ohio,  etc,,  Mining  Cb.,  ante,  p.  675. 

Filed  Nov.  6. 1889. 

No.  13,807. 

Crow  v.  Bannisteb. 

From  the  Sullivan  Circuit  Court. 

W,  S.  MapU  and  J.  S»  Bays,  for  appellant. 

J.  T.  Befuky,  A.  B.  WiUianu  and  J.  C.  Briggs,  for  appellee. 

Mitchell,  J. — ^This  was  an  action  by  Crow  against  Bannister,  to  re- 
cover the  possession  of  a  tract  of  land  in  Sullivan  county.  Trial  by  the 
court,  finding  and  judgment  for  the  defendant. 

The  only  question  made  upon  this  appeal  relates  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding  of  the  court.  It  is  only  necessary  to 
say  the  evidence  fully  sustains  the  finding. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  16, 1889. 
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ABATEMENT. 
8eeGBiMiHAL  Law,  36,86. 

ACCESSORY. 
See  Cbiminal  Law,  23. 

ACKNOWLEDGMENT. 
See  Deed. 

ACTION. 

See  Damages,  4 ;  Money  Had  and  Bbcbivbd;  Beoeiveb. 

Arfies  UK-^BvAand  and  Wtfe.— Joint  AstiffnmerU  of  Errors  by, — Where  hus- 
band and  wife  are  parties  to  an  action  they  may  join  in  an  aBsign- 
ment  of  error  as  to  rnlings  which  affect  the  wife  alone,  the  mle  in  110 
Ind.  131,  not  being  applicable  to  husband  and  wife. 
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ADMINISTRATOR'S  SALE. 
See  Decedents'  Estates,  7, 8. 

ADMISSIONS. 
See  Banbb  and  Banking,  3. 

AFFIDAVIT. 
See  CRiMiNAii  Law,  6 ;  Judgment,  2. 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law,  18, 

AGENCY. 

See  CoMMOii  Oabbieb,  3;  Evidence,?;  Insu&anoe,6;  Pbomubobt 

Note,  7,  8. 

AMENDMENT  OF  AFFIDAVIT. 
See  CRiMiNAii  Law,  19. 

AMENDMENT  OF  PLEADING. 
See  MoHET  Had  and  Received,  2;  New  Trial,  4;  Plbaddtg,  8, 10. 

AMENDMENT  OF  STATUTE. 
See  CoNBTiTUTiONAL  Law,  1  to  8. 

ANIMALS. 
See  Railroad,  2,  3. 

APPEAL. 

See  Afpeal  Bond;  Benefit  Society  ;  CoNTiNnANOB;  Real  Estate, 

Action  to  Recover,  6. 

1.  Beaerved  Qu£8lwna  of  Law.—Fvnal  Jf^f^meiU.— Section  630,  R.  S.  1881, 
authorising  an  appeal  for  the  decision  of  reserved  questions  of  law 
upon  an  abbreviated  record,  does  not  contemplate  an  appeal  from  a 
ruling  before  final  judgment.  Taylor  v.  Jsaard,  «te.,  Itl 
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2.  Samt, — Slay  qf  Proeetim^'^lTUerlociUory  Order. — Where,  after  the  tiling 
of  an  answer,  the  trial  coart  orders  that  farther  proceedings  in  the 
caase  be  stayed  until  another  cause  pending  in  the  Supreme  Court 
shall  be  decided,  such  order  is  an  interlocutory  one,  from  which  an 
appeal  will  not  lie.  lb. 

3.  County  Commisaioners. — Graod  Road  Proceeding — Final  Order. — An  ap- 
peal will  not  lie  from  an  order  of  the  board  of  county  commissioners 
for  the  construction  of  a  free  gravel  road,  and  appointing  a  commit- 
tee to  apportion  the  costs  of  construction  upon  the  lands  benefited ; 
an  appeal  lies  only  from  the  final  order  coBBrming  the  report  of  the 
committee.  Tondimofn  v.  Felen,  257 

4.  Wm  not  Lie  after  Reeeiving  Part  t^  Judgment. — Where  a  judgment  de- 
fendant pays  to  the  clerk  of  the  court  the  amount  of  the  judgment, 
and  the  plaintiff's  attorney,  prior  to  being  dischaiged,  receives  from 
the  clerk  the  amount  of  his  lien  for  services,  the  plaintiff  is  pre- 
cluded by  section  632,  B.  8. 1881,  from  thereafter  taking  an  appeal 
from  the  judgment.  McOrackai  v.  Ch&e^  266 

5.  PaatUUm  Proceeding. —  When  Appeal  May  he  Taken. — hUerloeuiory  Judg- 
ment.— Where  the  action  is  one  primarily  for  partition,  an  appeal 
will  not  lie  from  the  interlocutory  order  of  the  court  appointing 
oommissioners  to  make  partition  between  the  parties,  but  where  the 
orders  for  partition  and  appointment  of  commissioners  are  mere  in- 
cidents to  the  judgment  and  decree  of  the  court,  and  the  principal 
questions  involvea  are  the  title  to  real  estate,  the  right  to  the 
possession  thereof,  and  the  recovery  of  damages,  the  jndement  of  the 
court  as  to  these  questions  is  a  finality,  and  the  right  of  appeal  ex- 
ists. Jaekeon  v.  ifyen,  504 

APPEAL  BOND. 

See  Pleading,  9. 

Term'Tiime  AppeoL^-^Appraval  cf  Bond. — Where  an  appeal  is  taken  in  term, 
and  the  court  fixes  the  amount  of  the  bond  reouired,  approves  the 
surety  named  and  designates  the  time  within  wnich  the  bond  must 
be  filed,  this  constitutes  an  approval  of  the  bond  by  the  court,  and 
an  approval  by  the  clerk  is  not  necessary.  Harilep  v.  CUe,  247 

APPRAISEMENT. 
See  Chattel  Mortgage,  2. 

ARBITRATION  AND  AWARD. 

1.  Agreement  to  Arbitrate. — Not  Entered  of  Record. — Nunc  Pro  Tune  Entry. — 
An  agreement  to  submit  aU  matters  in  issue  to  arbitration,  made  in 
the  presence  of  the  court,  but  not  entered  of  record,  is  not  a  perfected 
agreement,  for  the  court  can  speak  only  by  its  record,  and  a  mmc  pro 
tunc  entry  can  not  be  resorted  to,  to  correct  it.      Kelley  v.  Adanu,  S40 

2.  Same. — Parol  Agreement. — At  common  law,  an  agreement  to  arbitrate, 
and  the  award  thereon,  in  parol  was  valid,  and  notwithstanding  the 
statutory  provision  in  regard  to  arbitrations,  the  rules  of  the  common 
law  are  still  in  force.  Ih, 

3.  Same. — Ghtardian  and  Ward. — A  guardian  at  common  law  could  agree 
to  an  arbitration  for  his  ward.  /&. 

ARGUMENT  OF  COUNSEL. 

See  iKSTBUcnoKS  to  Juey,  2 ;  Pbagticb,  5. 

Right  to  Open  and  Qose. — In  an  action  upon  a  promissonr  note  tlie  plaio- 
tiff  is  entitled  to  open  and  close  tne  argument,  where  the  isioe  is 
jioined  by  a  general  denial  of  the  complaint.  Stayner  v.  Jsyw^  99 
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ARREST  OF  JUDGMENT. 
See  Pbacticb,  3. 

ARSON. 
See  Chimin  AL  Law,  34. 

ASSAULT  AND  BATTERY  WITH  INTENT. 
See  CbucinaIj  Law,  9, 10,  28. 

ASSESSMENT. 
See  Drain AOE ;  Municipal  Cobfo&ation  ;  Stbebis  and  Allkts. 

ASSIGNMENT. 
See  Champerty  ;  Insurance,  1,2;  Township  Trustee. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
See  Injunction,  1 ;  Insolvent  Debtors. 

1.  VchmUary  Auigwnent — Debtor's  Exemption. —  Waiver, — Where  a  statote 
which  confers  the  right  of  exemption  also  prescribes  the  manner  in 
which  the  debtor  may  avail  himself  of  it,  his  failure  to  do  so  at  the 
time  and  in  the  manner  prescribed  is  a  waiver  of  the  privilep^. 

Graves  v.  HmlcUf  167 

S.  Some, — Manner  and  Time  of  Qaiming  ExempLion. — Can  not  be  Made  After 
SaU  of  Real  Estaie.—Aa  section  2670,  R.  8.  1881,  provides  that  a  debtor 
who  has  executed  a  deed  of  assignment  for  the  benefit  of  his  creditors 
must  claim,  and  have  set  off  to  him,  at  the  time  of  the  appraisement 
the  property  which  he  desires  to  have  exempted,  he  can  not,  after  the 
real  estate  has  been  sold  in  discharge  of  liens,  then  claim  an  exemption 
OQt  of  the  residue  of  the  proceeds  remaining  in  the  hands  of  the  com- 
missioner, lb. 

ASSIGNMENT  OF  ERRORS. 

See  Action  ;  Interrogatories  to  Jury,  2 ;  Pleading,  8 ;  Supreme 

Court. 

ATTACHMENT. 

See  Garnishment. 

[  1.  Oourts  (^  Other  Slates. — Jurisdiction. — Pres^mDtion.— The  writ  of  attach- 
ment is  the  creature  of  statute  law,  yet  wiiere  a  court  of  a  State  in. 
which  the  common  law  is  presumed  to  prevail  has  issued  such  a 
writ,  in  aid  of  a  pending  proceeding  in  which  it  had  jurisdiction  of 
the  subject-matter  and  to  which  the  defendant  appeared,  it  will  be 
presumed,  in  an  action  in  this  State  upon  the  attachment  bond,  that 
the  court  did  not  exceed  its  powers.  Cunningham  v.  Jacobs,  S06 

2.  Same, — Common-Law  Bond.— Complaint  on* — An  action  maybe  main- 
tained in  this  State  upon  an  attachment  bond  executed  in  a  proceed- 
ing had  in  the  courts  of  a  State  in  which  the  common  law  pre- 
sumably prevails,  without  setting  out  any  statute  authorizing  it  to  be 
taken,  as  such  bdnd  will  be  deemed  a  common-law  bond,  and  a  recov- 
ery may  be  had  thereon  under  the  rules  applicable  to  actions  on  ordi- 
nary contracts.  lb. 

&  Qamishmeni. — Promissory  Note. — Bona  FHde  Endorsee. — Agreement  to  Re- 
pay Oamishee  Maker. — An  agreement  by  an  attachment  plaintiff  that 
if  a  garnishee  defendant  will  pay  the  amount  of  the  judgment  ren- 
dered against  him  he  will  repny  the  amount,  with  interest,  attorney's 
fees  and  costs,  in  case  the  note  evidencing  the  garnishee's  indebted- 
ness to  the  attachment  defendant  is  afterwards  enforced  against  him 
by  a  bona  fids  endorsee,  is  valid  and  enforceable. 

Ibylor  V.  WiUiams,  4U 
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4.  Soune. — Evidenee. — In  sach  case  the  record  of  the  attachment  proceed- 
ings, the  record  of  the  endorsee's  judgment,  and  the  declaratiooB  of 
the  attachment  plainti£f  are  admissible  in  evidence.  J6, 

ATTORNEY. 
See  Evidence,  3. 

ATTORNEY  AND  CLIENT. 
SeeGABNiBHMENT;  Insolvent  Dbbtobs. 

ATTORNEY'S  FEES. 
See  Garnishment. 

BANKS  AND  BANKING. 

See  Injunction,  1. 

1.  Beceipla  for  Taxes,— Deponit. —  When  Considered  Made. — I^u»-iook  Entry. 
— MtsreipresenUiHione  qf  Solvenqf. — Although  the  credit  for  the  amoant  of 
the  tax  receipts  is  not  entered  on  the  books  of  the  bank  until  five  days 
after  it  is  credited  in  the  pass-book,  the  deposit  will  be  deemed  to 
have  been  made  when  credited  in  the  pass-book ;  and  a  county  treas- 
urer who  after  that  time  checks  out  more  than  he  deposits,  including 
the  amount  credited  for  taxes,  is  uninjured  by  misrepresentations  m 
the  solvency  of  the  bank.  Watson  v.  Lamb,  514 

2.  Same. — DAUe  and  Oredite. — Entry  of. — Balance. —  When  Ckmsidered  SUrudt. 
— Where  money  is  paid  into  and  drawn  out  of  a  bank,  or  other  debts 
and  credits  are  entered  by  the  consent  of  both  parties  in  the  general 
banking  account  of  the  customer,  a  balance  may  be  considered  struck 
at  the  date  of  each  payment  or  entry  on  either  side  of  the  account.  Ih. 

3.  Same. — Deposit. — Cashier. — Banh-book  Enb-y. — Effed  of. — Admissions, — 
Where  a  deposit  is  made,  the  amount  and  date  thereof  being  entered 
by  the  cashier  or  teller  in  the  bank-book  of  the  depositor,  such  en- 
tries, when  made  by  the  proper  officer,  bind  the  bank  as  admissions. 

76. 

4.  Same. — Cheeks  and  Drc^ts  Beeeived  as  Deposits. — THtle  to  Same. — lAahUiiy 
of  Bank. — Depositor. — If  checks,  drafts,  or  other  evidence  of  debt  are 
received  in  good  faith  as  deposits,  the  bank  crediting  them  as  so 
much  money,  the  title  to  the  checks  or  drafts  is  immediately  trans- 
ferred to  the  bank,  which  becomes  l^ally  liable  to  the  depositor  as 
for  so  much  money  deposited.  lb. 

BENEFIT  SOCIETY. 

Siek  Ben^ts. — Remedy  vfithin  the  Order. — Right  to  Resort  to  Oourto.-*- Where 
the  only  right  of  appeal  allowed  a  member  of  a  benefit  society  with 
respect  to  a  claim  for  sick  benefits  is  from  the  decision  of  the  su- 
preme medical  officer  of.  the  society  thereon,  the  refusal  of  an  officer 
of  the  local  branch  to  which  the  claimant  belongs,  whose  duty  it  is 
to  do  so,  to  certify  to  his  claim,  the  justness  of  which  is  not  ques- 
tioned, thereby  preventing  him  from  presenting  it  to  the  supreme 
medical  officer  for  decision,  in  the  manner  required  by  the  laws  of  the 
society,  exhausts  his  remedy  within  the  order,  and  he  may  resort  to 
the  courts  to  enforce  his  claim.    Supreme  Sitting  Order,  etc.,  v.  Stein,  f^O 

BICYCLE. 
See  Negligence,  1  to  4. 

BILL  OF  EXCEPTIONS. 

See  CBiHiNiLL  Law,  38 ;  Drainage,  2 ;  Supbebis  Court,  7. 

1.  M%ui  be  Signed  by  Judge. — A  bill  of  exceptions  which  is  not  signed  or 
attested  by  the  judge  is  without  force. 

Louisville,  etc.,  B.  W.  Co.  v.  Kasne,  W 
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2.  BreBentation  to  Judac^UndeT  the  Btatate  (section  629,  B.  8.  1881)  a 
bill  •£  exceptions  does  not  become  a  part  of  the  record  unless  it  has 
been  presented  to  the  judge  within  the  time  limited,  and  the  date  of 
its  presentation  stated  in  the  bill.  BigUr  y.  Rigler,  431 

3.  Some, — Exeuae  for  nU  Prtaemling  in  Timt* — Absence  of  Judge, — AffidavUa, 
— The  Supreme  Court  can  not  consider  affidavits  showing  the  absence 
of  the  juage  as  an  excuse  for  not  presenting  the  bill  of  exceptions 
ontil  after  the  time  fixed  had  expired.  lb. 

4.  Same. — Iruertion  of  Date  Nunc  JVo  Tunc. — In  respect  to  presenting  and 
signing  bills  of  exceptions  after  the  time  limited  therefor  has  ex- 
pired, the  only  proper  course  is  to  make  an  application  to  the  presid- 
ing judge  for  the  insertion  of  the  date  in  the  bill  nunc  pro  tune.       lb, 

BILLS  AND  NOTES. 
See  Pbomissory  Note. 

BOND. 

SeeGBAVKL  Road;  Guardian  and  Ward;  JuDOMiarr,  7  to  12;  Offigb 
AHD  Officer;  Receiver;  Replevin;  Township  Trubieb;  Trust 
AND  Trustee. 

BURDEN  OF  PROOF. 

See  Execution,  5 ;  Promissory  Note,  6. 

CANCELLATION  OF  INSTRUMENT. 
See  Contract,  2. 

CARRIER  AND  PASSENGER. 
See  Damages,  7,  8 ;  Railroad. 

CASES  OVERRULED,  MODIFIED  AND  DISTINGUISHED. 

Stephens  v.  State,  107  Ind.  185,  overruled.  Murphy  v.  States  115 

Bosseker  v.  Cramer,  18  Ind.  44,  overruled.  Boards  etc.,  v.  Pearson,  4^S 

Allen  V.  Jones,  47  Ind.  438,  modified ;  Naltner  v.  Blake,  56  Ind.  127,  dis- 
tinguished. Jaekson  v.  Smith,  5$0 

Tliayer  v.  Younge,  86  Ind.  259,  distinguished.  Pickett  v.  Oreen,  684 

CHAMPERTY. 

See  Gravel  Road,  3. 

Amffnment  of  Claim. — An  assignment  of  a  claim  can  not  be  defeated  by  the 
debtor  bv  alleging  facts  showing  that  a  champertous  lu^reement  was 
entered  into  by  the  plaintiff  and  the  original  nolder  of  the  claim  at 
the  time  of  the  assignment.  Hart  v.  StaiCy  ex  rd.,  SS 

CHANGE  OF  VENUE. 

Who  Entitled  to. — Statute  Construed.  —The  provision  of  the  statute  (section 
412,  R.  S.  1881),  that  a  change  of  venue  shall  be  granted  "upon  the 
application  of  either  party,''  means  the  plaintifis  or  defendants  col- 
lectively, and  does  not  entitle  each  individual  defendant  or  plaintiff 
to  a  change.  -ft/ers  v.  BofUa,  41S 

CHATTEL  MORTGAGE. 

See  Pleading,  3. 

1.  Fraud. — Sattsfaetum.-^  Theory  of  Action. — Judgment. — Where  the  ffrava- 
men  of  an  action  by  creditors  is  fraud  in  the  execution  of  chattel 
mortgages  by  the  debtor,  a  judgment  for  the  plaintiffs  ordering  the 
mortgaged  property  to  be  sold  in  satisfaction  of  their  claims,  solely 
on  the  theory  tnat  the  mortgages  have  been  satisfied  by  the  payment 
of  the  indebtedness  which  they  were  given  to  secure,  is  not  authorized. 

Levy  V.  Chittenden^  S7 
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2.  Saaae, — SaU, — Appronemad. — In  sach  case,  f raad  not  being  found,  it  ii 
error  to  order  the  mortgaged  property  to  be  sold  without  Alief  from 
▼alaation  and  appraisement  laws.  i6. 

CHECKS  AND  DRAFTS. 
See  Banes  and  Banking. 

CITY. 

See  Drainaob,  9  to  11 ;  MuNidPAL  Cobporation  ;  Officb  ahd  Officsr  ; 

Stbebtb  and  Allkts. 

CITY  CLEKKL 
See  Offic£  and  Officer. 

CITY  COMMISSIONERS. 
See  Stbebts  and  Alueys. 

COLLATERAL  ATTACK. 
See  Drainage,  9;  Judgment,  1  to  3;  Railroad,  12. 

COMMON  CARRIER. 

See  Railroad. 

1.  Oonnecting  Lvms, — lUlaiion  to  Original  ContraeL — Where  a  contract  b 
made  with  a  common  carrier  for  the  transportation  /of  goods,  no 
intermediate  carriers  being  designated,  and  containing  no  provi- 
sions that  its  stipulations  shall  enure  to  the  benefit  of  all  the  car- 
riers, an  intermed  iste  carrier,  by  accepting  the  goods  for  transporta- 
tion, is  bound  by  the  ordinary  rules  in  the  absence  of  a  special  con- 
tract,' and  can  claim  the  benefit  of  none  of  the  provisions  of  the 
original  contract.  .    Adams  Express  Co.  y.  Harris,  7.T 

2.  Same. — Detention  for  FVtighi, —  Waiver,— A.  common  carrier  waives  hih 
right  to  detain  goods  for  the  freight  if  his  refusal  to  deliver  is  on  the 
ground  that  they  are  not  in  his  possession  at  the  place  where  a  demand 
is  duly  made.  Jb. 

8.  Soane,~Dedarations  of  Agent.— When  Principal  Bound.— A.  corporatioo 
having  invested  an  agent  with  general  anthority  to  adjust  claims 
against  it,  the  declarations  of  such  agent  in  the  adjustment  of  a  claim 
are  competent  evidence  against  it.  lb, 

4.  Same — lAmitatUm  of  Damages. — Not  Arailahle  when  NegUgenee  is  Shown.— 
A  limitation  of  damages,  without  reduction  in  rate  of  freight,  will 
not  avail  when  negligence  is  shown.  lb. 

COMMON  COUNCIL. 
See  Drainage,  9 ;  Municipal  Corporation. 

COMMON  LAW. 

IVetumption  that  ii  I\evail8  in  Other  States. — In  the  absence  of  any  showing 
to  the  contrary,  the  presumption  is  that  the  common  law  provalls  in 
other  States.  Oimningham  v.  Joeois,  .^^ 

COMMON  LAW  BOND. 
See  Attachment,  2. 

COMMON  SCHOOL  FUND. 

See  School  Lands. 

QnmUi  Auditor^s  Statement.— Oondusive  Character  <^. —  UnconstHmUimal  Act.— 
The  act  of  1865  (Acts  of  1865,  Spec.  Sess.,  p.  144),  providing  that  th<' 
statement  of  the  county  auditors  as  to  the  amount  of  school  londi^ 
held  in  trust  by  their  respective  counties,  when  approved  by  the  su- 
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perintendeot  of  pablic  instniction,  "  shall  be  taken  as  conckisiye 
evidence  of  the  facts  therein  contained,"  is  nnoonstitntional. 

JSoard,  etc.,  y.  SuUe,  ex  rd.f  289 

CONSIDERATION. 
See  GoNTKACT,  8 ;  Dbcsdbntb'  Estates,  5 ;  FaAX}Dui«Eirr  Ck>KyEYANCBy  2. 

CONSTITUTIONAL  LAW. 
See  Common  School  Fund;  Naturai^  Ga& 

1.  lAaentt  for  Salt  cf  hUoooieaUng  Liqwm. — Ad  of  1889. —  VcUidUf  (/. — 
The  act  of  March  11, 1889,  Acts  of  1889,  p.  396,  empowering  cities 
and  incorporated  towns  to  increase  the  sum  theretofore  rec^uir^  to  be 
paid  for  a  license  to  sell  intoxicating  liquors,  is  not  invalid  as  viola- 
ting section  21,  article  4,  of  the  State  Constitution. 

Bush  V.  OUy  of  Indianapolis,  47S 

2.  Same. — Atnendmeni  of  a  SUUiUe. — Amendatory  AeL — What  Must  be  Set 
OtU. — It  is  well  settled  in  this  State  that  under  section  21,  article  4, 
of  the  Constitution  a  valid  amendment  of  a  statute  ma^r  be  made  by 
setting  out  the  section  as  amended,  and  that  it  is  not  necessary  to  set 
out  the  section  to  be  amended.  lb. 

3.  Same. — Title  and  Body  cf  the  Ad  Must  be  CoMidered  Together, — Under  our 
Constitution  it  requires  both  the  title  and  the  body  of  the  act  to  consti- 
tate  a  valid  law.  In  a  consideration  of  the  question  as  to  whether  the 
Legislature  has  observed  the  forms  prescribed  by  the  Constitution  in 
the  enactment  of  a  law,  they  must  be  considered  together.  lb. 

4.  Same. — Amendatory  Act. — Title  of  Act —  When  Sufficient. — The  title  of  the 
act  in  quefttion  sets  out  at  full  length  the  title  of  the  act  to  be  amended, 
reciting  that  it  is  the  intention  to  amend  a  certain  section  of  said  act, 
and  that  said  section  is  section  5317,  B.  S.  1881. 

Held,  that  no  valid  objection  can  be  urged  to  the  title  of  the  act.  lb, 

6.  Same. — Body  of  the  Act.— How  Constrved. — Where  the  body  of  the  act, 
after  such  a  statement  in  the  title,  refers  to  the  section  to  be  amended 
as  section  5317,  K.  S.  1881,  without  any  reference  to  the  section  of  the 
original  act,  there  can  be  no  doubt  that  it  was  the  legislative  intent  to 
amend  said  section,  and  the  amendment  is  properly  made.  lb. 

6.  Same. —  I'Ule  of  the  Act  Amended.  —  When  Unneoentary  to  R^er  to  in  the 
Body  of  the  Act. — Considering  the  title  and  the  body  of  the  act  to- 
gether, if  it  distinctly  and  unequivocally  appears  what  particular  sec- 
tion of  a  statute  is  to  be  amended,  it  is  not  necessary  to  refer,  in 
the  body  of  the  amended  act,  to  the  title  of  the  act  thus  amended.  lb, 

7.  Saane. — Amendment  of  Stalutes. — ConstitutioncJ  t^'ovieiona  Ooverning  Same. 
— The  clause  of  the  Constitution  which  forbids  the  amendment  of  a 
statute  by  a  mere  reference  to  its  title  is  prohibitory,  while  the  clause 
which  requires  that  the  section  as  amended  shall  be  published  and  set 
forth  at  full  length  is  mandatory.  lb. 

8.  Same.  —  UneorutUtUional  Statutes. — Power  of  Courts  to  Declare. — Doubtf,  How 
Besohed. — The  power  of  the  courts  to  declare  a  statute  unconstitutional 
is  a  high  one,  and  is  never  exercised  in  doubtful  cases.  To  doubt  is  to 
resolve  in  favor  of  theronstitntionality  of  the  law.  We  nre  unable  to 
say  that  there  is  no  doubt  as  to  the  unconstitutionality  of  the  amenda- 
tory act  under  consideration.  lb. 

9.  Interstate  Oommerecr-Oommercial  Commodities. — TraiMportaiion  of  Between 
States. — Transportation  of  commercial  commodities  from  state  to  state 
is  interstate  commerce,  and  the  state  legislature  can  neither  burden 
nor  restrict  it.  State,  ex  rd.,  v.  Indiana,  etc ,  Co.,  S7,5 

10.  Same. — Foreign  Oorporaiions. — Legidative  Power  over. — Limxt  of. — While 
the  legislature  may  regulate  or  restrict  the  business  of  foreign  cor- 
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porations  within  the  state,  it  can  not  do  so  where  it  operates  upon 
interstate  commerce.  lb, 

11.  Same, — Righta  of  Property, — Legidaikte  Control  of. — ^It  is  not  in  the  power 
of  the  legislature  to  prevent  one  person  from  buying,  or  another 
from  selling  property.  The  rights  of  property  are  not  subject  to  snch 
absolute  legislative  control.  This  is  the  general  rule,  and  it  applia 
to  such  property  as  natural  gas,  petroleum,  and  coal.  lb. 

12.  Same. — Poliee  Power, — Exerdae  of  by  the  State. — ^The  states  may,  so  long 
as  they  do  no  more  than  legitimately  exercise  the  police  power,  leg- 
islate upon  matters  connected  with  interstate  commerce.  The  act 
nnder  consideration,  however,  can  not  be  deemed  a  legitimate  exer- 
cise of  the  police  power  of  the  state.  It  does  not  assume  to  provide 
for  the  safety,  healih,  or  comfort  of  the  citizens  of  the  state.  lb. 

13.  Same. — l^ovtnoiw  <^  a  Slaiule, — Separaiion  of. —  When  can  not  be  Made. — 
When  the  provisions  of  a  statute  are  so  closely  blended  that  a  separar 
tion  can  not  be  effected  without  substituting  another  law  for  that  in- 
tended to  be  enacted,  none  can  be  made  by  the  conrts.  lb. 

CONTEST  OF  WILL. 
See  WiLii,  2  to  11. 

CONTINUANCE. 

PBnding  Appeal  in  Other  Action, — It  is  no  ground  for  a  continuance  that 
an  appeal  has  been  taken  and  is  pending  in  another  case  between  the 
same  parties,  but,  in  a  proper  case  and  apon  a  proper  application, 
there  may  be  a  stay  of  proceedings.  Peters  v.  Bania,  41^ 

CONTRACT. 

See  Abbitbation  and  Awabd  ;  Champerty  ;  Common  Cabreeb,  1 ;  Cob- 
POBATION,  1  to  6;  Damages,  1,  2;  Evidence,  4;  Intozioatino 
LiquoB,  7  to  10 ;  Mabbied  Woman  ;  Pabties. 

L  IncompUte  InstrumenL — Averment  of  Extrineia  Facets. — Jonah  Freed  exe- 
cuted an  instrument  of  this  tenor :  ''  This  is  to  certi^r  that  I  have 
this  day  received  a  deed  from  Richard  Mills  and  wife  for  certain  real 
estate,  in  consideration  of  which  I  am  to  apply  the  payment  thereof  to 
a  note  that  Henry  G.  Smith  holds  against  Kichard  Mills,  Peter  Linn, 
D.  F.  Linn  and  Jonah  Freed,  for  three  hundred  and  seventy-five 
dollars." 
Heldy  in  an  action  by  Mills  against  Freed,  that  this  instrument  is  not,  on 
its  face,  a  complete  and  enforceable  contract,  and  to  authorise  a  re- 
covery extrinsic  facts,  giving  it  a  legal  effect,  must  be  averred. 

Freedv,Mm,g7 

2.  Reiteission, — Oaneellation  of  Mortgage. — Where  one  of  the  parties  to  a 
tripartite  transaction,  although  so  directed  by  the  court,  refuses  to 
take  the  steps  necessary  to  secure  a  performance  of  the  contract,  he 
can  not  complain  of  a  judgment  putting  all  the  parties  in  etatu  quo  by 
rescinding  tne  contract  and  cancelling  the  release  of  a  mortgage  held 
against  him  and  entered  satis6ed  in  pursuance  of  the  contract. 

Maaon  ▼.  Burk^  404 

3.  Beaeisaion. — Action  to  Set  Aside  Gonveganee. — Reoonveyanee  of  Omnicfero- 
tion. — Where  a  plaintiff  seeks  to  set  aside  a  conveyance  of  land  to 
defendant,  alleging  that  his  grantor's  title  to  the  land  which  was  the 
consideration  of  the  conveyance,  purchased  by  the  defendant  but  not 
conveyed,  was  defective  for  non-conformity  in  the  execution  and  ac- 
knowledgment of  his  deed  with  the  law  of  Tennessee,  of  which  the 
grantor  was  a  resident,  he  will  not  be  permitted  to  rescind  his  con- 
tract in  the  absence  of  an  offer  to  reconvey,  the  formal  defects  com- 
plained of  not  rendering  the  title  void.  Westhafer  y,  PaUeraony  4^ 
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4.  Same, — Beseimcn. — A  person  will  not  be  permitted  to  rescind  a  con- 
tract in  order  to  reclaim  wliat  he  has  parted  with  and  to  retain  what 
he  has  received  in  the  transaction.  id. 

5.  Ateeific  Performance,— Real  Estate. — Conveifanoe  <^  W^i^e  Interest  in. — 
Statute  of  Frauds, — Dd>tor  and  Creditor, — An  agreement  not  in  wri- 
ting, but  which  it  is  averred  was  to  be  reduced  to  writing,  entered 
into  between  a  creditor  and  the  wife  of  his  debtor,  whereby  the  creditor 
agreed,  in  consideration  of  the  convejance  to  him  by  the  debtor,  his 
wife  joining,  of  certain  real  estate,  to  convey  to  the  debtor's  wife,  upon 
the  fulfilment  of  certain  conditions,  an  undivided  one-third  interest  in 
said  real  estate,  falls  within  clause  4,  section  4904,  B^  S.  1881,  and  is 
incapable  of  specific  performance,  being  a  parol  contract  for  the  sale 
of  lands,  under  the  statute  of  frauds.  Jackson  ▼.  MyerSf  504 

0.  Same, — Execution  of  Deed. — Failure  to  Demand, — Fraud. — Conoed  i ng  th at 
the  creditor  was  morally  bound  to  execute  the  conveyance  to  his  debt- 
or's wife,  without  a  demand  therefor,  no  demand  being  alleged,  the 
failure  to  do  so  would  not  constitute  a  fraud.  To  hold  so  would  be 
to  abolish  all  distinction  between  fraud  and  breach  of  contract.     lb, 

7.  Same, — Demand  ajid  Refusal. — Statute  of  Frauds. — I^'esumptUm  of  Fraud. — 
If  a  demand  had  been  made  for  the  execution  of  the  agreement  and  a 
refusal,  and  afterwards  a  demand  for  a  deed,  and  a  refusal,  no  pre- 
sumption of  fraud  would  have  arisen  such  as  would  have  taken  the 
case  out  of  the  operation  of  the  statute  of  frauds;  at  most,  this  would 
have  shown  an  unwillingness  to  comply  with  the  contract.  76. 

&  Agioeement  in  Restraint  of  Trade, — Consideration, — Parol  Testimony  to  Add 
to, —  When  Inadmissible, — Contractual  Stipulation. — Injunction. — Where, 
by  the  terms  of  a  written  contract,  a  physician,  in  consideration  of 
the  agreements  and  averments  therein  set  forth,  sold  his  office  furni- 
ture and  good-willf  and  agreed  not  to  practice  medicine  within  speci- 
fied territorial  limits  for  a  definite  time,  the  contract  is  complete  and 
the  stipulation  as  to  the  consideration  is  contractual.  In  a  proceeding 
to  enjoin  the  physician  from  practicing,  by  the  terms  of  the  contract, 
he  will  not  be  permitted  to  snow  by  parol  testimony  that  in  addition 
to  the  consideration  named,  and  the  real  consideration  for  his  refrain- 
ing from  practice,  was  the  agreement  of  one  of  the  plaintifis  to  pur- 
chase from  him  a  certain  piece  of  real  estate,  which  he  failed  to  do. 

PiekeU  v.  Green,  584 

9.  Same. — Conditional  Delivery. — Escrow. — Injunction  Proceeding. — Plead- 
ing.— Answer. — An  averment  in  an  answer  to  the  complaint  in  the  in- 
junction proceedinff  that  the  delivery  of  the  contract  sued  on  was  con- 
ditional, does  not  show  the  non-execution  of  the  contract,  such  a  con- 
tract being  incapable  of  delivery  to  one  of  the  parties  as  an  escrow.  75, 

10.  Same. — Breach  of. —  When  Cause  for  In  function. — Drfendan^s  Insolvency. — 
A  finding  by  the  court  that  a  breach  of  contract  has  caused,  and  ia 
likely  to  cause,  the  plaintifiTs  damage,  the  defendant  being  insolvent,^ 
makes  a  case  for  injunctive  relief,  the  plaintifis  having  no  other  reme- 
dy.   Thajfer  v.  Younge^  86  Ind.  259,  distinguished.  IK 

CONTRIBUTORY  NEGLIGENCE. 

See  iHTSBBOQATOHnB  TO  JUBY,3;   INTOXICATING  Ll<iUOBy  3»  4;   MaSISE 

AND  Servant. 

CONVERSION. 
See  GuABDiAV  and  Ward;  Office  axd  Officer. 

CONVEYANCE. 
See  CoKTBACT,  3,  6  to  7 ;  F&audulent  Convetaxob  ;  Guardian  ana 
Vol.  120.— 3»       WAjm;  BMAhl^ATA 
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CORPORATION. 
See  Ck)N8TiTUTioNAi«  Law,  10;  Criminal  Law,  29,  30;  PxiEADIHO,  4. 

1.  Sulmeription  for  Slock, — Goniraet. — GoUaieral  Matten. — Where  a  corporr- 
tion  is  organized  for  the  purpose  of  acquiring  and  operating  a  cottOD 
mill,  any  pending  negotiations  between  such  corporation  and  another 
corporation,  engaged  in  the  same  business,  relating  to  the  purchase 
of  the  latter's  plant  and  good- will,  are  matters  collateral  to  contract 
of  subscription  made  with  the  new  corporation,  and  in  no  manner 
affect  or  enter  into  the  same.  Cfravens  v.  Eagle  CoUtm  Mills  Co.,  6 

2.  Same. — OolUUeral  Agreement. — Gonsummation  of. — Poirol  Eoidence. — Where 
a  subscriber  claims  exoneration  from  liability  on  his  subscription  on 
the  ground  that  an  alleged  previous  agreement  between  the  corpora- 
tion and  ^another  company  for  the  purchase  of  its  plant  has  been 
changed  and  the  purchase  made  upon  different  terms,  it  is  competent 
to  show  tliat  no  agreement  between  ^he  two  corporations  was  con- 
summated prior  to  the  contract  of  subscription.  R. 

3.  Same, — Condition  Precedent. — Liability  for  Subscription. — A  stipulation 
in  a  contract  of  subscription  that  the  amount  subscribed  is  not  to  be 
payable  until  any  contract  which  may  be  made  with  another  corpora- 
tion for  the  purchase  of  its  mills  has  been  ratified  by  the  persons  hold- 
ing a  majority  of  the  stock,  has  reference  to  a  matter  collateral  to  the 
contract  of  subscription,  and  the  making  of  a  contract  of  a  specified 
character  is  not  a  condition  precedent  to  the  liability  of  the  subscrib- 
ers for  stock,  and  they  can'not  withdraw  their  subscriptions,  or  defeat 
their  collection  by  assailing  the  contract  that  is  actually  made  and 
ratified  as  stipulated.  lb. 

4.  Same. — OondUumal  Subscription. — Aceqttanee. — Where  subscriptions  are 
made  upon  the  condition  that  solvent  subscriptions  to  a  certain  amount 
shall  be  obtained,  tho  obtaining  of  the  required  amount  is  an  effectual 
acceptance  of  all  conditional  subscriptions,  and  the  latter  then  be- 
come absolute.  lb. 

5.  Same. —  Withdrawal  of  Subscription. — A  subscriber  can  not  withdraw 
his  subscription,  even  though  it  be  conditional,  unless  unreasonable 
delay  occurs  in  performing  the  condition.  lb. 

6.  Same. — Existence  of  Corporation. — Estoppel. — Where  a  contract  of  sub- 
scription is  made  upon  the  assumption  of  the  existence  of  the  corpo- 
ration, both  the  corporation  and  the  subscriber  are  afterwards  es- 
topped from  denying  its  existence.  lb. 

7.  Turnpike. — Director. — Serviees  Rendered  by  in  ConstruBtian  of. — Compos 
saJtion. — Where  a  director  of  a  turnpike  company,  by  agreement  with 
his  co-directors,  performs  labor  and  furnishes  material  necessary  and 
proper  in  the  construction  and  repair  of  the  bridges  and  road-bed  of 
the  turnpike,  the  capital  stock  subscribed  for  the  purpose  having  been 
exhausted,  he  is  entitled  to  recover  a  reasonable  compensation  for 
such  labor  and  materials.  QreensborOy  etc.,  T.  P.  Co.  v.  SlraUon,  S94 

8.  Gravel  Road. —  Forfeiture  of  Charter.— Where  a  gravel  road  company 
undertakes  by  its  articles  of  association  to  construct  a  road  nine 
miles  in  length  and  builds  but  six,  by  the  provisions  of  section 
3641,  R.  S.  1881,  it  forfeits  its  right  only  to  the  unconstructed  part,  and 
retains  all  the  rights  and  privileges  conferred  by  the  statute  as  to  the 
remaining  part.  StoUCj  ex  rel.,  v.  Broumshwn,  ete.^  G.  B.  Co.,  S37 

9.  Same. — Failure  of  Directors  to  File  Report. — The  failure  of  the  directors 
to  file  a  report  with  the  Secretary  of  State  does  not  work  a  forfeiture 
of  the  charter.  Tb. 

COSTS. 

Action  in  Girtuit  Court — Recovery  f^  Leas  than  F^fy  DoUars. — Under  the  stat- 
ute (section  5091,  R.  S.  1881),  the  plaintiff  in  »^  action  in  the  cir- 


INDEX.  611 

emikMMrt  for  a  money  demand  on  contract  is  liable  for  costs  if  he 
recovem  laai  than  fifty  dollars,  exclusive  of  costs,  unless  the  judgment 
is  reduced  below  ihat  amount  by  set-off  or  counter-claim. 

Berry  v.  Toum  of  Meronu  161 
OOUiJTY. 

See  Nbguoenoe,  5  to  10;  School  Landb. 

COUNTY  AUDITOR. 
See  Common  School  Fund. 

COUNTY  COMMISSIONERS. 
See  Appeal,  3;  Intoxicating  Liquob,  5 ;  Railroad,  12, 13. 

COUNTY  TREASURER. 
See  Criminal  Law,  45 ;  Injunction,  1. 

CRIMINAL  LAW. 

1.  Qp/Mieasioe  OamishmerU. — Exemption  Laws. — Sendi-ng  (Xaim  Out  of  SuUe  to 
Evade. — One  who  himself  takes  a  claim  out  of  this  State  with  intent 
to  deprive  a  debtor  of  the  benefit  of  the  exemption  laws, ''  sends '' 
the  claim^out  of  the  State  within  the  meaning  of  section  2162,  R.  S. 
1881,  making  such  act  an  offence.  SUUe  v.  Diitmwr,  54 

2.  Malicious  Trespass. — Claim  of  Bight. — A  prosecution  for  malicious  tres- 
pass will  not  lie  where  the  act  charged  was  done  under  an  honest  claim 
of  right,  without  a  mischievous  or  malicious  intent. 

Barlow  v.  Stale,  56 

3.  Minor. — IM  Table, — Permission  to  JPlay  Upovi. — IndietmenL — DuplieUy. — 
Statute  Oonstrited.— Under  section  2087,  R.  S.  1881,  which  provides 
that  any  person  owning  or  managing  a  pool  table,  etc.,  who  allows  or 
suffers  a  minor  to  play  at  or  upon  such  table,  shall,  upon  conviction 
thereof,  for  each  game  so  allowed  or  suffered  to  be  played,  be  fined  in 
any  sum  not  more  than  fifty  dollars  nor  less  than  five  dollars,  the 
offence  consists  in  allowing  the  minor  to  play,  the  number  of  games 
played  under  one  permission  relating  merely  to  the  question  of  pun- 
ishment, and  hence  where  an  indictment  charges  the  playing  of  four  ^ 
games  of  pool  at  one  time  and  place,  it  is  not  bad  for  duplicity. 

Kila^  V.  StaU,  65 

4.  Same, —  WUness. — Immaterial  Testimony.— In  a  prosecution  for  permit- 
ting a  minor  to  play  upon  r.  pool  table,  a  question  propounded  to  a 
witness  asking  him  whether  or  not  '^he  is  tne  same  person  who  had 
been  a  witness  in  several  liquor  cases/'  L:  objectionable,  as  calling  for 
immaterial  testimony.  lb. 

6.  Tntozieaiing  Liquor  — Sale  on  Election  Day. — Special  £3ection  in  Different 
Ward. — Under  section  2098,  R.  G.  1881,  it  is  unlawful  for  a  licensed 
vender  to  sell  intoxicating  liquors  on  the  day  of  a  special  election 
for  councilman  in  a  ward  different  from  that  in  which  his  place  of 
business  is  situate.  Qualier  v.  Stale,  9S 

6.  Same. — AffidaviL — JuraL — Omission  Oj  Ofieer^s  Seal, — Where  the  record 
affirmatively  shows  that  the  affidavit  upon  which  the  prosecution  is 
founded  was  sworn  to,  the  omission  of  the  officer  to  attach  his  seal  to 
the  jmal  is  not  of  such  materiality  as  to  warrant  a  reversal  of  the 
judgment.  lb. 

7.  Same. — Sunday  not  Dies  Jnridieus. — Sunday  is  not  a  judicial  day,  and 
is  not  to  be  computed  in  determining  the  number  of  days  in  which 
the  business  of  a  court  has  not  been  transacted ;  but  if  it  were,  a  party 
who  goes  to  trial  after  three  days  have  passed  without  the  transaction 
of  business  waives  his  right  to  object  on  that  ground.  lb, 

8.  Rape  up<m  Child  under  Twelve  Years  Old, — Information, — Where  an  in- 
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lormatioD  charges  rape  upon  a  female  child  under  twelve  year^  of 
age,  it  is  not  necessary  to  allege  that  she  was  raTished  forcibly  and 
against  her  will.  Mutjihijf  v.  iUaie,  US 

9.  Sams, — AsnuU  and  Battery  with  Intent  to  Commit  Rape, — Child  under  Ttodve 
Years  Old. — Benntanoe  not  NeotMwry  to  Comtiiule  Offence, — Under  an  in- 
formation charging  rape  upon  a  child  less  than  twelve  years  old,  there 
may  be  a  conviction  for  assault  and  battery  with  intent  to  commit 
rape,  without  evidence  tending  to  show  that  tUe  defendant's  advances 
were  resisted  by  tiie  child,  or  that  she  was  incapable  of  resisting. 
Stephens  v.  State,  107  Ind.  185,  overruled.  76. 

10,  Sanu. — Touching  of  Person, — Failure  (^  Procf. — A  conviction  for  assault 
and  battery  with  intent  to  commit  rape  upon  a  child  under  twelve 
years  of  age,  is  not  sustained  where  there  is  no  proof  that  the  defend- 
ant touched  the  person  of  the  child,  or  that  he  did  any  act  from  which 
a  touching  can  be  inferred.  16. 

11,  Jury,— Discharge  without  Agreement,— Reanonable  Time  for  DeiiberaHon, — 
Diiaretion  ^  Oowi. — The  length  of  time  that  a  jury  shall  be  kepi 
together  in  a  criminal  case  without  a  verdict  is  a  matter  very  much 
within  the  discretion  of  the  court;  and  where,  considering  the  na- 
ture of  the  offence  and  the  punishment  prescribed,  they  have  been  out 
a  reasonable  time  without  agreement,  they  may  be  discharged  without 
working  an  ac(]|uittal  of  the  defendant.  Slate  v.  Leaek,  lt4 

12,  Sam^ — Justice  ^  Peace, — Diaagreevng  Jury, — Discharge, — Jeopardy. — In  a 
prosecution  before  a  justice  of  the  peace  for  being  found  drunk  in  a 
public  place,  the  discharge  of  the  jury  by  the  justice  after  they  have 
spent  three  hours  in  deliberating  upon  their  verdict  without  agree- 
ment, is  not  an  abuse  of  discretion  and  does  not  work  the  acouittal 
of  the  defendant  on  the  ground  that  he  has  been  once  in  jeopardy.  lb. 

18.  Disorderly  Liquor  Shop. — IndieimenL — Language  cf  Statute. — As  section 
2097,  R.  S.  1881,  creates  and  fully  defines  the  offence  of  keeping  a  dis- 
orderly liquor  shop,  **  to  the  annoyance  or  injury  of  any  part  of  the 
citizens  oi  this  State,"  an  indictment  thereunder  which  follows  the 
language  of  the  statute  in  charging  the  offence  is  sufficient. 

Skinner  v  State,  1S7 

VL  Same, — "Citizens"  of  this  Stale,— Meaning  of  Term. — Broof. — InfiBrenee,— 
In  a  prosecution  under  such  section,  proof  that  the  shop  in  question  was 
located  on  a  public  street  in  a  town  in  this  State,  and  that  the  personi 
who  were  annoyed  thereby  resided  in  the  town,  near  the  shop,  jnsti- 
fies  the  jury  in  inferring  that  such  persons  were  citizens  of  the  btate, 
without  direct  proof  to  that  effect,  as  the  word  *' citizen,"  as  used  in 
said  statute,  means  an  inhabitant  in  any  city,  town,  or  place.  lb. 

15.  Same, —  Witness, — Interest. — Procuring  Testimony. — Impeachment — 00110$- 
erai  Matter, — Where,  in  a  prosecution  for  keeping  a  disorderly  liquor 
shop,  a  witness  for  the  State  on  cross-examination  denies  having  said  to 
another  person  ''All  the  rest  of  us  are  going  to  say  that  he  (the  de- 
fendant) was  drunk  Ml  the  time ,  that  we  never  saw  him  sober,  and 
yon  just  get  up  there  and  say  the  name  thing,'*  evidence  to  contradict 
such  witness  is  competent,  as  such  matter  is  not  a  collateral  one.    lb. 

16.  Disturbing  Meeting. — "  Salvation  Army." — One  who  enters  a  room  where 
a  collection  of  persons  known  as  the  **  Salvation  Army  "  are  conduct- 
ing religious  services  according  to  their  accustomed  method,  and,  with 
his  hat  on  and  a  cigar  in  his  mouth,  persists  in  conducting  him- 
self in  an  offensive  manner,  and  so  diverts  attention  from  the  ser- 
vices then  in  progress,  is  guilty  of  disturbing  a  meeting,  within  the 
meaning  of  section  1988,  K.  8.  1881.  ffuU  v.  State,  15S 

17.  Information. — Descriptive  Matter,^  Surplusage, —  Vananee, — An  informs 
taon  for  disturbing  a  religious  meeting  is  complete  without  an  alle- 
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gation  that  the  defendant's  conduct  was  to  the  disturbance  of  certain 
named  persons,  and  as  the  latter  allegation  is  surplusage,  a  failure  to 
prove  that  all  the  persons  whose  names  are  given  were  disturbed,  is 
not  a  variance.  lb. 

IS.  IHaU  upon  Informadon, — Grand  Jury,  Seaaimu  <^, — The  circuit  or  crimi- 
nal courts  are  not  bound  to  call  a  grand  jury  for  each  term  of  court 
or  for  any  particular  time  in  a  term,  so  that,  under  section  1679,  B. 
S.  1881,  a  person  who  has  been  arrested  in  vacation  for  any  offence, 
except  treason  and  murder,  and  recognized  to  appear  at  the  succeed^ 
ing  term  of  court,  may  be  prosecuted  upon  affidavit  and  information  if 
no  session  of  a  grand  jury  has  intervened.  Kennegar  v.  SuUSy  176 

19.  Same. — Reeewiny  Stolen  Qooda. — Amendment  of  Affidavit. — Whero  a  de- 
fendant is  charged  before  a  justice  of  the  peace  with  the  offence  of  re- 
ceiving stolen  goods,  and  is  recognized  to  appear  in  the  circuit  conrt 
to  answer  the  charge,  the  State  may  there  nle  an  amended  affidavit 
and  an  information  thereon  in  which  the  accused  is  charged  in  sepa- 
rate counts  with  receiving  stolen  goods  and  with  the  larceny  of  the 
same  goods.  Jfr. 

iO.  Same. —  Verdict. — Harmless  DefeeL — Judgment. — Where  a  verdict  is  defec- 
tive in  a  particular  harmless  to  the  defendant,  a  judgment  which  fol- 
lows the  verdict  is  not  void,  and  sentence  thereon  may  be  pro- 
nounced, lb. 

21.  Same, — Eleetion  by  State. — Where  a  defendant  is  charged  in  separate 
counts  with  receiving  stolen  goods  and  with  the  larceny  of  the  same 
goods,  a  refusal  to  require  the  State  to  elect  upon  which  count  it  will 
try  the  defendant  is  not  erroneous.  lb. 

22.  Same. — Juror. — Previously  Expressed  Opinion. — New  Trial. — To  entitle  a 
defendant  to  a  new  trial  on  account  of  a  previously  expressed  opin- 
ion by  a  juror,  he  must  show  affirmatively  that  at  the  time  he  ac- 
cepted such  person  as  a  juror  he  was  ignorant  of  the  facts  disquali- 
fying hira.  Ibk 

23.  Felony. — Accessory  before  the  Fact — Indictment. — Sufficiency  of  after  Vei^ 
diet.-'Oonsttuetian  of  ^SS^u^t;.— Section  1734,  R.  S.  1881,  providing  that 
whenever  an  accused  person  is  to  be  charged  as  an  accessory  before  the 
fact,  ^*  the  following  (or  words  of  similar  import)  shall  be  inserted 
after  the  statement  of  the  offence  committed  by  the  principal: 
'And  the  said  A.  B.  was  accessory  before  the  fact  to  the  said  felony ' 
(here  set  forth  how  he  aided  and  abetted  the  principal)/'  is  manda- 
tory, and  an  indictment  which  does  not  conform  thereto,  although  suf- 
ficient in  other  respects,  is  bad,  even  as  against  a  motion  in  arrest  of 
judgment.  Sage  v.  StatCt  ^01 

24.  Same. — Repeal  of  Statute. —  WUl  not  Cure  Previous  Error. — An  indictment 
roust  be  good  according  to  the  statute  in  force  at  the  time  the  judg^ 
ment  is  pronounced,  and  the  subsequent  repeal  of  the  statute  will  not 
cure  an  error  previously  committed.  lb. 

25.  Tregpats. —  Unenclosed  Land. — Under  section  1941,  R.  S.  1881,  it  is  trea- 
pass  to  enter  upon  the  land  of  another  after  being  forbidden,  whether 
the  land  be  enclosed  or  not.  State  v.  Frenehf  SS9 

26.  Soane. — "  Premises?^ — Meaning  of  Word. — As  the  word  "  premises  "  means 
*'  lands  and  tenements,"  an  affidavit  under  section  1941  is  not  bad  be- 
cause such  word  is  used  instead  of  the  word  **  land."  lb, 

27.  Same. — Affidavit  for  Trespass. — Description  of  Premises. — An  affidavit  for 
trespass  under  section  1941,  is  bad  unless  it  contains  some  identifica- 
tion or  description  of  the  premises  upon  which  it  is  alleged  the  of- 
fence was  committed.  lb. 
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28.  AataiUt  and  Battenff  with  InlerU  to  Murder. — IndidmeiU, — St^fdeneif  <f, — 
An  iDdictment  for  assaalt  and  battery  with  intent  to  commit  muraer, 
charged  that  G.  J.  "  did  then  and  there  unlawfully,  in  a  rude,  inso- 
lent and  angiT  manner,  touch  C.  W.,  with  the  intent  then  and  there 
him,  the  said  U.  W.,  feloniously,  wilfully,  purposely,  and  with  premed- 
itated malice  to  kill  and  murder,  contrary,"  etc. 

Heidf  that  the  indictment  is  good,  under  the  statute,  and  that  it  was  error 
to  quash  the  part  thereof  relating  to  the  felonious  intent.. 

SuOev  Jenkins,  S6S 

29.  Obstruction  cf  Highway. — Oorporation  May  be  ProeectUed. — A  corporation 
may  be  prosecuted  criminally  for  obstructing  a  public  highway. 
Sections  1897  and  1964,  R.  S.  1881. 

Stale  y.  Baltimofe,  etc.,  R  R.  Oo^  SS6 

20.  Removal  af  Obetruetion, — Mandale. — The  fact  that  a  corporation  may  be 
compelled  by  mandate  to  remove  an  obstruction  placed  by  it  in  i 
public  highway  is  not  a  defence  to  a  prosecution  for  maintaining  such 
obstruction.  lb, 

81.  Indictment  far  Obstructing  Highway. — All  that  is  necessary  to  constitute 
a  good  indictment  for  obstructing  a  public  highway  is  to  allege  soch 
facts  as  meet  the  requirements  of  the  statute  defining  the  offence.    /6. 

32.  Same, — Oriminal  LUenL — Bad  Faith. — To  constitute  the  offence  of  ob- 
structing a  public  highway,  it  is  not  necessary,  under  the  statnte,  that 
there  bo  a  criminal  intent,  and  the  indictment  need  aver  none,  nor 
need  it  aver  that  the  acts  were  done  in  bad  faith.  lb, 

83.  Qmdition  af  Highway  be/ore  Obstruction. — An  indictment  for  obstructing 
a  public  highway  need  not  allege  the  condition  of  the  highway  be- 
fore the  obstruction  complained  of.  lb. 

34.  Arson. — Attempt  to  Commit. — The  statute  relating  to  arson,  R.  S.  1881 » 
section  1927,  prescribes  no  penalty  for  an  attempt  to  commit  arson, 
and  the  offence  defined  is  complete,  and  the  penalty  enforceable,  only 
when  property  is  actually  burned.  Kmningham  y.  iStaie,  S^ 

86.  Cfrand  Jury. — Irregularities. — AbatemaU. — Mere  irregularities  in  draw- 
ing and  organising  a  grand  jury  composed  of  qualified  persons,  which 
are  not  prejudicial  to  the  substantial  rights  of  the  defendant,  and 
involye  no  charge  of  fraud  or  corruption,  are  not  available  as  a  plea 
in  abatement.  Cooper  t.  StaUy  S77 

36.  Sam. —  Waiver  of  Right  to  Plead  in  Abatement. — By  pleading  to  the  in- 
dictment and  procuring  a  change  of  venue,  the  defendant  waives  his 
right  to  file  a  plea  in  abatement,  and  to  object  to  the  qualification  of 
grand  jurors  or  to  the  mode  of  drawing  or  constituting  that  body.  Ik 

37  Same. — Instiuetions  to  Jury. — Bevertal  of  Judgment — If,  upon  considering 
all  of  the  instructionc  together,  it  appears  that  the  law  was  stated 
with  substantial  accuracy,  so  that  the  jury  could  not  have  been  mis- 
led, there  is  no  ground  for  revel^al,  altiiough  a  particular  instruction 
or  detached  portion  may  not  be  precisely  accurate.  /&• 

88.  Same.— Bill  of  Exceptions. — Statement  Concetning  Instructions. — Where  it 
does  not  appear  by  an  affirmative  statement  in  the  bill  of  exceptions 
that  the  instructions  set  out  therein  are  all  that  were  given,  the  judg- 
ment will  not  be  reversed  unless  the  instruction  complained  of  is  so 
radically  wrong  as  to  be  incurable.  lb- 

39.  Same. — New  Trial, — Newly  Discovered  Evidenee. — ^To  secure  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  either  diligence  or  an  ex- 
cuse for  not  exercising  it  must  be  shown,  and  it  must  also  appear 
that  the  new  evidence  is  of  such  character  as  to  raise  a  reasonable 
presumption  that  the  result  would  be  different  on  a  second  triaL   Ih. 

40.  Same. — Excessive  Use  of  Intoxicants. — Delirium  Tremens. — After  an  accosed 
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has  been  convicted  of  mnrder  over  a  defence  of  self-defence,  affidavits 
of  newly  discovered  witnesses  to  the  effect  that  for  several  months  prior 
to  the  homicide  the  accused  drank  intoxicating  liquors  to  such  an  ex- 
tent that  he  either  had,  or  was  on  the  verge  of  naving,  the  deliman 
titmena  when  the  homicide  occurred,  of  which  facts  the  accused,  as 
an  excuse  for  not  exercising  diligence,  deposes  that  he  was  ignorant 
until  the  affidavits  were  read  to  him  after  the  trial,  are  not  sufficient 
to  authorize  a  new  trial.  lb, 

41.  Same. —  Unsoundneaa  cf  Mind. — Conelwiion  of  Witness, — Statements  of 
witnesses,  in  affidavits  in  support  of  an  application  for  a  new  trial  on 
the  ffround  of  new  evidence*  that  by  the  excessive  drinking  of  intox- 
icating liquors  the  accused's  mental  faculties  had  become  so  impaired 
that  he  was  not  responsible  for  his  acts,  are  mere  conclusions,  which 
will  be  disregarded.  lb. 

42.  Same, — Separation  of  Jury, — Miscondv^, — A  separation  by  one  or  two 
jurors  for  a  necessary  purpose,  attended  by  tne  proper  officer,  is  not 
misconduct  which  entitles  a  party  to  a  new  trial.  lb, 

43.  Oppressive  Oamishment, — Exemption  Laws, — Sending  Claim  OtU  of  State  to 
Eoade, — One  who  himself  takes  a  claim  out  of  this  State  with  intent 
to  deprive  a  debtor  of  the  benefit  of  the  exemption  laws  by  institut- 
ing proceedings  in  Raruishment  in  another  State, "  sends  "  the  claim 
out  of  the  State,  within  the  meaning  of  section  2162,  R.  S.  1881,  mak- 
ing such  act  an  offence.  State  v.  Dittmar,  S88 

44.  Oriminal  Statute,  —  Construction  of.  —  Indictment, — Legislative  Intent, — 
Where  a  criminal  statute  is  nut  to  receive  a  construction  as  broad  as 
the  language  used  would  seem  to  warrant,  but  is  to  be  narrowed  by 
construction,  contrary  to  the  general  rule  an  indictment  drawn  in  the 
language  of  the  statute  is  not  sufficient.  The  indictment  must  be 
drawn  so  as  to  effectuate  the  intention  of  the  Legislature  by  which 
it  was  framed.  Stropes  v.  J&ate,  56t 

46.  Sam^. — County  Officers. — Embezzlement  —  Indictment.  —  Insufficiency  of. — 
Failure  to  Charge  a  Felony. — Motion  to  Quash, — So,  where  an  indictment 
in  the  language  of  the  statute  (Acts  of  1883,  p.  106),  making  it  a 
felony  for  the  county  officers  therein  named  to  lail  to  pay  over  to  their 
successors  on  demand  all  moneys  remaining  in  their  hands,  charges  a 
county  treasurer  with  having  failed  to  pay  to  his  syccessor  the  funds 
remaining  in  his  hands,  without  an  allegation  that  such  failure  was 
either  felonious  or  unlawful,  the  indictment  is  defective  as  not  charge 
ing  the  failure  to  be  felonious,  and  a  motion  to  quash  should  be  sus- 
tained, lb. 

DAMAGES. 

See  Common  Gabbier,  4 ;  Intoxicating  Liquob,  2  to  4 ;  Masteb  and 
Servant;  Negligence;  Pleading,  1;  Railroad;  Sale;  Streets 
AND  Alleys. 

1.  Measure  of. — Breach  of  Contract  to  Saw  Lumber, — Where  one  agrees  to 
saw  timber  belonging  to  another  into  lumber  of  certain  dimensions 
and  for  a  certain  purpose,  but  saws  it  in  such  a  manner  as  to  make 
it  unfit  for  the  purpose  intended,  the  measure  of  damages  is  the  dif- 
ference between  the  market  value  of  the  lumber  as  it  is  sawed  and 
its  market  value  if  sawed  according  to  the  contract. 

Sunman  v.  Clark,  14i 

2.  Same. — Theory  of  Actum. — SkiU, — Negligent, — Instruction, — If,  in  such 
case,  the  owner  of  the  lumber  predicates  his  right  to  recover  damages 
upon  the  unskilful  and  negligent  manner  in  which  it  was  sawed,  and 
npon  this  theory  issue  is  joined  and  evidence  heard,  he  can  not  object 
to  an  applicable  instruction,  on  the  ground  that  nnder  the  contract  a 
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failure  to  saw  tbe  1  amber  as  agreed  gave  a  right  of  action  for  damages 
without  regard  to  the  question  of  skill.  Ih. 

3.  Same. — Harmlesa  InairucUtm.— Where  the  jury  determine  that  a  party  is 
not  entitled  to  recover  anv  damages,  no  available  error  can  be  predi- 
cated upon  an  instruction  which  assumes  to  state  the  rule  for  the 
measurement  of  damages.  lb, 

4.  Wrongful  Death. — Action  by  AdminislitUor. — Next  tf  Rn. — Cbrnp/atat — 
Where  a  complaint  for  damages  resulting  from  the  death  of  a  person 
by  the  wrongful  act  of  another,  judged  by  its  general  scope  and  tenor, 
shows  that  the  deceased  left  next  of  kin,  and  that  the  action  is  prose- 
cuted by  an  administrator  in  hin  representative  capacity,  it  is  suffi- 
cient if  it  states  a  cause  of  action  in  his  favor  in  that  capacity,  al- 
though some  persons  are  described  as  next  of  kin  who  are  not  such. 

Q/ore  V.  Mctniin,  26$ 

5.  Same, — Diimng  Vieioua  Stallion  into  Orowd. — Lwbilit^  for  Injury. — One 
who  drives  a  vicious  and  unmanageable  stallion  into  a  crowd  of  ve- 
hicles, standing  in  a  place  set  apart  for  them,  away  from  the  travelled 
road,  at  an  agricultural  fair  where  there  is  a  great  gathering  of  peo- 
ple, and,  knowing  the  vicious  disposition  of  the  horse,  strikes  him 
with  a  whip,  thereby  causing  him  to  leap  on  a  wagon  and  injure  an 
occupant  thereof,  is  liable  for  damages.  lb. 

6.  Excessive  Recovery. — Supreme  Court — The  Supreme  Court  will  not  re- 
verse a  judgment  on  the  ground  of  excessive  damages  unless  the 
amount  allowed  appears  at  first  blush  to  be  outrageous  and  exces- 
sive. Ohio  and  Missisaippi  R.  W.  Co.  v.  Jud^,  S97 

7.  Same.  —  Railroad.  —  Unlawful  Expulsion  of  Passenger.  —  Ntm-ExeeaMK 
Damages. — The  amount  of  five  thousand  five  hundred  dollars  is  not 
excessive  damages  for  injuries  sustained  by  a  passenger  by  falling 
over  a  truck  at  a  railroad  depot,  after  his  unlawful  expulsion  from 
a  train,  where  the  evidence  snows  that  the  passenger  was  an  active 
business  man,  capable  of  earning  from  one  hundred  and  fifty  dollars 
to  more  than  two  hundred  dollars  per  month,  and  that  at  the  time 
of  the  trial  he  was  deprived  of  the  use  of  one  arm,  with  a  strong  prob- 
ability that  the  injury  would  be  permanent,  lb. 

S.  SamA. — Jury  not  Required  to  Itemize  Damages. — In  an  action  for  dam- 
ages resulting  from  being  unlawfully  ejected  from  a  train,  the  jury 
can  not  properly  be  required  to  itemize,  and  assess  a  separate  amount 
for,  each  element  entering  into  and  making  up  the  gross  sum  allowed, 
and  in  determining  whether  the  damages  are  excessive  only  the  gross 
sum  will  be  considered.  lb. 

DEBTOR  AND  CREDITOR. 

See  Chattel  Mortoage  ;  Contract,  5  to  7 ;  Frauduuciit  Comyetangb; 
Garnishment;  Insolvent  Debtors;  Judgment,  10, 11. 

DECEDENTS'  ESTATES. 

See  Family  Settlement  ;  Widow  ;  Well. 

1.  Pleading — Complaint  to  Annul  Letters  of  Admimxliiraiiftn. — Pxraqrofk  Bad 
for  Uncertainty. — Paragraph  Showing  Assets. — A  paragraph  of  complaint 
in  an  action  to  annul  letters  of  administration  on  the  ground  of  there 
being  no  assets  of  the  estate  within  the  jurisdiction  of  the  court  wheo 
the  administrator  was  appointed,  alleging  that  no  assets  or  property 
of  the  decedent  had  come  into  the  county,  and  if  so  the  same  had  been 
administered  before  the  appointment  of  the  administrator,  is  bad  for 
uncertainty ;  also,  a  paragraph  is  bad  showing  indebtedness  under 
judgment  upon  suit  brought  by  the  administrator,  whose  letters  of  ad- 
ministration it  is  sought  to  annul  for  the  reason  that  there  are  no 
assets.  Langsdale  v.  FTooffen,  78 
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2.  Breceding  AdminittnUor.  —  InabUity  io  Diaoowr  AuetB, — Admmutratorf 
Appointment  of,  de  bonis  non, — That  a  preceding  administrator  is  un- 
able to  discover  assets  belonging  to  tne  estate,  will  not  prevent  the 
appointment  of  an  administrator  de  bonia  non.  lb. 

S.  Same. — Common  Pteae  Oourt. — Presumption  qfJtfriMfietton.^  Jurisdiction 
of  the  common  pleas  court,  a  court  of  general  jurisdiction  of  matters 
probate  at  the  time  of  the  appointment  of  the  administrator  herein, 
m  the  absence  of  a  showing  to  the  contrary,  will  be  presumed.        lb, 

4.  Devastavit  by  Administrator. — A  devastavit  occurs  when  an  executor 
or  administrator  wastes  the  assets  of  the  estate,  and  consists  of  anj 
act,  omission  or  mismanagement  hj  which  the  estate  suffers  loss ;  or  a 
devastavit  may  result  from  the  payment  of  claims  which,  by  the  exer- 
cise of  diligence,  the  administrator  might  have  ascertained  to  be  un- 
just and  illegal.  BeardsUy  v.  MarsieUeT^  S19 

h.  /Same. — Insotveni  Estate, — Refunding  Receipt. — Recovery  upon, — Considera- 
tion.— Where  an  administrator  pays  to  a  creditor  of  the  estate  the  full 
amount  of  his  claim  and  takes  a  receipt  containing  an  agreement  to 
the  effect  that,  in  the  event  the  estate  is  found  to  be  insolyent,  the 
creditor  will  refund  to  the  administrator  the  amount  received  less  the 
dividend  to  which  he  is  entitled,  there  is  no  devastavit^  the  agreement 
is  upon  a  sufficient  consideration,  and  if  the  estate  proves  to  he  insol- 
vent the  administrator  may  enforce  repayment.  lb. 

-6.  Claim  Against. — Action  by  Guardian  to  Set  Asids  Allowance. — Parol  Dir- 
tUum  of  Land. — Evidence  q^.— Where,  in  an  action  by  a  guardian  to 
set  aside  a  claim  against  the  estate,  eyidence  is  introduced  by  the  de- 
fendants relating  to  a  parol  partition  of  land  by  the  deceased  and 
others,  which  land  is  afterwards  sold  bv  the  claimant  to  the  deceased, 
the  purchase-price  constituting  the  claim,  it  is  admissible.. 

Brown  v.  MarahaUf  32S 

7.  Administraloi's  Sale. — Action  to  Set  Aside. — Limitation  of  Action. — Where 
heirs  seek  to  set  aside  a  sale  of  real  estate  by  an  administrator  to  pay 
debts,  under  an  order  of  a  court  having  no  jurisdiction,  a  right  of  ac- 
tion accrues  from  the  time  of  the  taking  possession  of  the  purchasers 
under  the  certificate  of  purchase,  the  statute  of  limitations  beginning 
to  run  at  the  same  time,  and  not  when  the  sale  was  confirmed,  it  being 
a  void  sale.  VHommedieu  v.  Cindnnaiiy  etc.,  R.  W.  0>.,  4^6 

•8.  Same. — Partition. — Estoppel. — Where  a  complaint  in  a  partition  pro- 
ceeding alleges  that  the  decedent  died  intestate,  leaving  as  his  only 
heirs  his  widow  and  two  children ;  that  the  administrator  sold  the 
estate  by  order  of  court  to  pay  debts ;  that  the  defendants  were  the 
owners  of  the  real  estate  as  purchasers  at  the  administrator's  sale, 
subject  to  the  rights  of  the  plaintiff  and  the  children,  the  plaintiff's 
interest  being,  an  undivided  one-third  during  the  natural  life  of  the 
widow,  these  allegations  put  in  issue  the  validity  of  the  administra- 
tor's sale,  and  the  title  acquired  through  it;  and  the  court  having  de- 
creed partition,  and  the  children  having  been  adjudged  to  be  the  own- 
ers of  the  remainder  of  the  widow's  life-estate,  they  are  estopped  from 
bringing  an  action  to  recover  the  land.  lb. 

DEED. 

See  OoKTRACT,  3, 5  to  7 ;  Mortoaor,  1 ;  Pleadiko,  16, 17 ;  Real  Estate. 

A/cknotdddgment. — Defective  Certificate. —  Who  may  Take  Advantage  of. — ^As  a 
general  rule,  only  subsequent  i)urchasers  for  value  can  take  aavanta^ 
of  the  omission  of  words  of  iaentification,  or  other  formal  defeots  in 
tlie  certificate  of  acknowledgment.  Westhefar  y.  PaUmwn,  4^9 

DELIVERY. 
See  OoNTBACT,  9 ;  Pbomissoby  Note,  2  to  4,  8. 
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DEMAND. 
8ee  GoNTBAOT,  6, 7 ;  Mobtgagb,  9. 

DEPOSITION, 
See  Practice,  6. 

DEPOSITOR. 
See  Banks  akd  Bakkino. 

DESCENT. 
See  WttL,  12. 

DESCRIPTION  OF  REAL  ESTATE. 

See  Intoxicating  LiQUOB,  1;    Mortgage,  2,  3 ;   Reai/ Esiatb;   Real 

E^ATE,  Action  to  Rbooveb,  2. 

DEVASTAVIT. 
See  Decedents'  Estates,  4,  5. 

DEVI8R 
See  Family  Settusbient  ;  Will. 

DISAGREEMENT  OF  JURY. 
See  Cbiminal  Law,  11,  12. 

DISCRETIONARY  POWER. 

See  Criminal  Law,  11, 12;  Instructions  to  Jury,  2;  Special  Findino. 

DISORDERLY  LIQUOR  SHOP. 
See  Criminal  Law,  13  to  16. 

DISTURBING  RELIGIOUS  MEETING. 
See  Criminal  Law,  16,  17. 

DIVORCE. 

Uitdefended  JPeHtion, — Duty  of  Prosecuting  AUomey. — Striking  Out  Fleadtng,— 
tinder  section  1038,  R.  S.  1881,  it  is  the  duty  of  a  prosecuting  attor- 
ney, when  a  petition  for  divorce  remains  undefended,  to  appear  and 
resist  the  petition  ;  but  where,  after  he  has  filed  an  answer,  the  defend- 
ant appears  and  answers,  the  court  may,  without  error,  strike  out  the 
pleading  of  the  prosecutor,  as  the  latter  may,  if  he  has  reason  to  be- 
lieve that  the  proceeding  is. collusive,  continue  his  appearance  and 
proceed  under  the  pleadings  of  the  parties.        Slaie  v.  Jatinneman,  SS7 

DOMESTIC  RELATIONS. 
See  Guardian  and  Ward  ;  Master  and  Servant. 

DRAINAGE. 

1.  Act  of  188S, — Notice. — The  notice  required  by  the  drainage  act  of 
1883  must  follow,  and  not  precede,  the  filing  of  the  petition,  and 
where  the  notice  Is  that  the  petition  will  be  filed  at  the  next  term  of 
court,  it  is  not  suflScient,  and  the  proceedinss  may  be  dismissed  upon 
the  motion  of  one  who  has  not  submitted  to  the  jurisdiction  of  the 
court.  sues  y.  Miller,  19 

2.  Same, — Befusal  to  Oive  Further  Notice. — Dismissal  (^Petition, — Bill  cf  Ear 
ceptions, — Practice. — No  question  is  presented  on  appeal  as  to  the  ac- 
tion of  the  trial  coartin  dismissing  a  petition  for  drainage,  upon  the 
refusal  of  the  petitioner  to  eive  further  notice  of  the  filing  of  the  pe- 
tition, unless  it  is  preserved  by  a  bill  of  exceptions.  A. 

3.  Procedure.  —  Commissioner.  —  Failure  to  Report, — Effeel  of, —  Where  a 
petition  was  filed  under  the  drainage  act  of  1883,  and  the  reqaisite 
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notice  given,  and  the  drainage  commissionerB  were  unable  to  report 
on  the  day  designated,  by  reason  of  the  term-time  of  the  court  having 
been  changed  by  legislative  act, 
Heldy  that  under  sections  1325,  1326  and  1327,  B.  S.  1881,  and  a  saving 
clause  in  the  legislative  act,  a  motion  to  discontinue  the  petition  was 
properly  overruled.  Bohr  v.  NeuenMMwandery  449 

4.  Sajne. — Gommimonet^  Report — Diseoniinuanee  of  Peiition.  —  Independ- 
ently of  the  statutory  provisions,  the  failure  of  the  commissioners  to 
report  at  the  time  designated  will  not  discontinue  the  petition,  the 
petitioner  being  without  fault.  lb. 

6.  Same. — BmorL — Extension  of  Time. —  Who  may  a»k  for. — When  it  be- 
comes evident  before  the  designated  day  that  the  commissioners  will 
be  unable  to  file  their  report,  any  of  the  parties  interested  may  ask 
an  extension  of  time,  which  the  court  may  grant,  a  request  from  the 
commissioners  being  unnecessary.  lb. 

6.  Same.—Clerk  of  ChurL—PlBtitum  and  Order  Fixing  Report  Day.—FaiUvre 
(f  Qerk  to  Deliver  to  Oommissioners. — The  failure  of  the  clerk  to  deliver 
to  the  commissioners  a  copy  of  the  petition  and  order  fixing  the  time 
at  which  they  should  report,  does  not  vitiate  their  report.  lb. 

7.  Same. — Testimony. —  Witnes^s  Opinion. — A  question  as  to  whether,  from 
*an  examination  th^  witness  had  made  of  a  certain  creek,  it  had  suffi- 
cient fall  to  drain  the  remonstrant's  land,  is  inadmissible,  as  calling 
for  the  witness's  opinion,  and  not  for  facts  within  his  knowledge.    lb. 

8.  Same. — Evidence. — Commissumeri  Report, — RemonatranL — The  report  of 
the  commissioners  of  drainage  is  inadmissible  in  evidence  in  a  proceed- 
ing where  a  remonstrant  in  the  circuit  court  is  contesting  both  the  re- 
port and  the  petition.  lb. 

9.  Assessment  for. — Common  Council. — Jurisdiction  of. —  OoUaterai  Attack 
upon. — Suit  to  Quiet  Title. — An  assessment  for  construction  of  sewer 
drainaffe  is  within  the  subject  of  the  jurisdiction  of  the  common 
council,  and  can  not  be  declared  void  in  a  collateral  attack  to  quiet 
title  to  land  sold  for  the  assessment,  unless  it  appears  there  was  no 
authority  over  the  particular  improvement  ordered  or  the  particular 
property  assessed.  Jackson  v.  Smith,  5tO 

10.  Same. — Local  AssessmanL — Sale  of  Land  far, — Quiring  Title. — General  De- 
cree.— I^jofment  cf  Lien. —  Void  Assessment  — One  who  seeks  to  quiet  title 
to  land  sold  for  an  assessment  for  drainage  is  not  entitled  to  a  general 
decree  while  any  part  of  the  assessment  is  due ;  one  who  would  save 
his  title  must  pay,  or  tender  payment  of,  the  lien.  Unless  the  assess- 
ment in  wholly  void  he  is  not  en  ti tied  to  a  general  decree.  lb. 

11.  Same. —  Way  Improved. — C\iy'»  Ownership  of — How  Disproved — Where  an 
improvement  has  been  made  and  property  benefited,  the  property- 
owner  seeking  afterwards  to  show  that  the  way  improved  did  not 
belong  to  the  city,  must  show  that  it  was  not  acquired  by  condemna- 
tion, purchase,  dedication,  or  prescription.  lb. 

EASEMENTS. 

1.  Way, —  User,  —  License.  —  Permiseive  Use  Not  Adverse. —  Prtseriplion. — 
Where  one,  after  having  used  a  way  for  a  period  less  than  twenty 
years,  continues  to  use  it  for  more  than  thirty  years  afterwards  under 
an  agreement  with  the  owner,  such  a  use,  constituting  a  permissive 
use  under  a  license,  can  not  be  adverse,  and  will  not  serve  as  the 
basis  of  a  prescriptive  right.  A  general  right,  as  by  prescription,  can 
not  be  maintained  by  alleging  and  proving  a  particular  or  permissive 
right.  Nowlin  v.  WhippU,  596 

2.  Same. — License. —  When  Irrevocable. — While  a  mere  naked  license  to 
use  the  land  of  another  is  revocable  ut  the  pleasure  of  the  licensor, 
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where  a  oonBideration  has  been  paid,  or  Talue  parted  with,  on  the 
faith  that  the  license  shall  be  perpetual,  it  can  not  be  reyoked  to  the 
injury  of  the  licensee.  lb. 

3.  Same, — Bccrol  Liceme. — Expenditure  in  ReUomce  C^xm. — IrrevoeabUy  Ih' 
ten  Lioenme  Placed  in  Statu  Quo. — Where  a  parol  license  has  been  ex- 
ecuted and  acted  upon,  and  expense  incurred  in  perfecting  an  ease- 
ment over  the  land  of  another  in  reliance  ujpon  the  license,  it  can  not 
afterwards  be  revoked  without  placing  the  licensee  in  statu  quo,        lb. 

4.  Same, — Erection  of  Gales  by  Licensee, — Agreemaii  for  JPerpetual  Earn- 
menu — Aequieseence  in — Irrevoeable  License. — Where  persons  have  erected 
and  maintained  gates  at  their  own  expense  Upon  the  faith  of  an 
agreement  that  they  are  to  have  a  perpetual  easement  to  pass  over 
the  lands  of  another,  the  agreement  having  been  fully  executed  and 
acquiesced  in  by  the  parties  who  made  it  for  more  than  thirty  yean, 
the  license  is  irrevocable.  lb, 

EJECTMENT. 
See  Beax  Estate,  Action  to  Rboovxb. 

EMBEZZLEMENT. 
See  Criminal  Law,  45. 

ENDORSEMENT. 
See  Attachment,  3 ;  Pbomisbobt  Norm. 

ESCROW. 
See  Contract,  9 ;  Pbomissoby  Note,  8. 

ESTOPPEL. 

See  CoBFORATioN,  6;  Decedents'  Ebtateb,  8;  InsoIiVENT  Debtobs,  2; 
Intoxicating  Liquor,  6;  Office  and  Officer,  2;  PROiOBaoRY 
Note,  1,  4 ;  Replevin,  1 ;  Town,  2. 

EVIDENCE. 

See  Attachment,  4 ;  Common  Carrier,  3 :  Contract,  8 ;  CoRPORATioNt 
2;  Criminal  Law,  4, 15;  Decedents^  Estates,  6;  Drainaoe,  7,  8; 
Real  Estate,  Action  to  Recover,  2 ;  Set-Off,  2 ;  Supreme  Court, 
3,8,9;  Will,  2  to  11. 

1.  Promissory  Note. — Alteratums. — A  promissory  note  is  admissible  in  evi- 
dence, after  proof  of  the  genuineness  of  the  signature,  without  evi- 
dence being  first  introduced  in  explanation  of  alterations  appearing 
on  its  face.  Stayner  v.  Joyeej  99 

2.  Same. —  Witness. — Impeachment. — Testimony  on  Former  IMoL — Stenograph' 
er's  Report  of. — The  stenographer's  long-hand  report  of  the  testimony 
given  oy  a  witness  on  a  former  trial  of  a  cause  is  not  competent  evi- 
dence to  contradict  or  impeach  such  witness ;  but,  if  the  proper 
foundation  is  laid,  the  stenographer  may  testify  as  to  statements 
made  by  the  witness  on  the  former  trial.  lb. 

3.  Letters  between  Parties. — Attorney  may  be  OompeUtd  to  Produce. — An  attor- 
ney who  has  possession  of  a  letter  which  passed  between  litigants 
may  be  compelled  to  produce  it ;  and  if  it  is  relevant  to  the  contro- 
versy, it  is  competent  evidence.     Hairiaburg  Car,  etc ,  Co.  v.  Sloan,  l''*6 

4.  Same,—Contra£i  Concerning  Different  Transaction, — A  contract  concern- 
ing a  transaction  different  from  the  one  involved  in  a  pending  action 
is  not  competent  evidence.  lb. 

6.  Objection  to.— Practice. — Where  a  witness  who  is  competent  to  testify  as 
to  some  matters  is  placed  upon  the  stand  for  examination,  an  objec- 
tion then  interposed  that  such  witness  is  not  competent  to  testify  as 
to  certain  other  matters,  thus  imposing  upon  the  court  the  bord«*n 
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of  watching  the  testimony  and  separating  the  competent  from  the 
incompetent,  is  not  well  taken.  Staaer  v.  Hogarif  S07 

6.  Same, — Admission  <^  Ineompeient  Testimony, — ^lotion  for  New  TriaL — 
Where  some  of  the  testimony  of  a  witness  is  competent,  a  motion 
for  a  new  trial  which  is  predicated  upon  the  admission  of  testimony 
of  such  witness  must  point  out,  witn  clearness  and  certainty,  the 
particular  evidence  objected  to.  lb. 

7.  I^'omissory  Note, — Agreement  to  Allow  Discount, — Declarations  (^  Agent, 
— Where,  in  an  acti&n  uppn  a  promissory  note,  the  defendant  claims 
a  deduction  in  pursuance  of  an  alleged  agreement  between  him  and 
the  plaintiff,  whereby  a  two  per  cent,  discount  was  to  be  allowed  on  all 
payments  made  before  the  maturity  of  the  note,  it  is  not  competent, 
where  the  agent  has  testified  as  to  his  authority,  for  the  defendant  to 
testify  that  the  plaintiff's  agent,  to  whom  money  was  paid,  deducted 
the  discount,  saying  it  was  according  to  his  instructions. 

Hargrove  y.  John,  B86 

8.  Same, — Letter  Written  at  Instance  of  Party, — Showing  of  Authority, — In 
such  case,  a  letter  purporting  to  have  been  written  by  a  third  person 
to  the  agent,  at  the  instance  of  the  plaintiff,  is  not  admissible  in  the 
absence  of  evidence  that  the  plaintiff  authorised  the  letter  to  be  writ- 
ten. 76. 

0.  Admissions  of  Witness  in  Chief — RebtUtal — A  plaintiff  who  has  used  a 
defendant  as  a  witness  in  chief,  can  not  afterwards  introduce  his  ad- 
missions in  rebuttal,  and  there  is  90  abuse  of  judicial  discretion  in 
their  rejection.  Srown  v.  MarshaU^  533 

10.  Erroneous  Admission, — Harmless  Error. — The  erroneous  admission  of 
evidence  is  only  available  for  reversal  when  prejudicial  to  the  rights 
of  the  appellant.  Taylor  v.  Williams^  414 

1 1 .  Personal  Injury, — Statements  a*  to  Nature  and  Location  of  Pain,^  Surgeon, — 
The  surgeon  who  attended  an  injured  person  may,  in  an  action  for 
damages,  give  in  evidence  the  statements  made  by  the  plaintiff  as  to 
the  nature  and  location  of  the  pain  from  which  he  was  suffering. 

Boardj  etc ,  v.  Pearson,  4^^ 

12.  Weight  of — Supreme  Court. — Entire  Absence  of  Proof. — The  Supreme 
Court  will  not  examine  the  evidence  in  the  record  to  determine  the 
weight  of  evidence;  but  will,  on  the  other  hand,  do  so  to  ascertain 
whether  there  is  an  entire  absence  of  proof  as  to  all  or  any  of  the 
facts  necessary  to  be  established  to  entitle  the  plaintiff  to  judgment. 

Jaseph  V.  Kronenberger,  4^^ 

13.  Town  Plat, — Ekdusion  cf. — Harmless  Error. — When  the  record  of  an  al- 
leged plat  of  a  town,  without  date,  acknowledgment,  or  date  of  re- 
cording, is  refused  admission  in  evidence,  but  another  plat,  conceded 
to  be  identical  with  the  one  excluded,  is  admitted,  there  is  no  error 
in  excluding  it.  City  of  Huntington  v.  Hmdey,  502 

14.  Gounly  Commissioners*  Record, — Entry  in, — Parol  Testimony. — Inadmissi' 
bility  of. — Parol  testimony  is  inadmissible  to  prove  that  an  entry  in 
the  commissioners'  record,  properly  signed  and  attested,  was  placed 
there  without  their  authority.  It  is  wholly  immaterial  who  prepared 
the  entry,  or  that  it  was  prepared  with  or  without  the  authority  of 
the  board  of  commissioners.  If  they  adopted  and  passed  it,  it  was  as 
effectual  as  if  it  had  been  prepared  by  their  order.     Hill  v.  Probsl,  528 

15.  Same.— Tax  Duplicate, — Admission  of  in  Evidence, — The  admission  in 
evidence  of  a  tax  duplicate  showing  that  one  who  seeks  to  enjoin  the 
collection  of  a  railroad  tax  is  delinquent  aa  to  other  taxes,  is  not  objec- 
tionable. 76. 
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EXCESSIVE  DAMAGES. 
See  Damagbs,  6  to  8 ;  Nbw  Trial,  6. 

EXECUTION. 
See  BEPLEYiHy  3 ;  Sheriff's  Sale,  2. 

1 .  Ifuolvent  Debtor, — A  debtor  who  has  no  property  subject  to  ezecQtioa 
is  insolvent.  SlaUy  ex  reL^  v.  Harper^  £S 

2.  Same, — Exemption, — lAen, — Where  a  debtor  owns  less  property  than  he 
is  entitled  to  claim  as  exempt  from  execution,  such  property  is  not 
subject  to  levy,  and  an  execution  does  not  become  a  lien  thereon.    Sk. 

3.  Scum, — Sheriff. — Failure  to  Levy, — Exempt  Property, — A  sheriff  is  not 
liable  for  failing  to  make  a  levy  where  the  debtor  owns  no  more  prop- 
erty than  he  is  entitled  to  claim  as  exempt  from  execution.  ih. 

4.  Same. — Presumption  thai  Debtor  mil  Giaim  Exemption, — While  the  right 
to  claim  property  as  exempt  is  a  personal  privilege  of  the  debtor,  the 
law  presumes  that  he  will  make  such  claim.  IB. 

6.  Same, — TorL —  Presumption. —  Burden  of  Pro<^. — In  an  action  against  a 
sheriff  for  failing  to  make  a  levy,  it  will  not  be  presumed  in  favor 
of  the  plaintiff  that  his  judgment  was  rendered  in  tort,  but  if  such  is 
the  fact  he  must  establish  it.  Jb. 

6.  Issuance  of  After  Ten  Years.— Section  675,  R,  S.  1881,  Construed,-— Re^ 
hies  Wholly  to  the  Bemedy.-Section  675,  R.  S.  1881,  providing  for  the 
issuance  of  executions  after  the  lapse  of  ten  years,  relates  wholly  to 
the  remedy,  and  applies  to  the  issuance  of  executions  on  all  jndg- 
ments  rendered  before,  or  after,  its  enactment,  and  is  clearly  within 
legislative  authority.  Leonard  v.  BrougkUniy  536 

7.  Same. — Leave  of  (hurt  to  Issue. — Sale  Made  Without  Leave. —  Who  can 
Complain  of. — Judgment  Oreditor, — Even  if  it  should  be  necessary  to 
have  leave  of  court  to  issue  an  execution,  the  execution  being  issued 
and  sale  having  been  made  upon  it  without  objection  from  the  jadg- 
ment  debtor,  the  sale  made  upon  it  would  be  valid,  and  could  not  be 
questioned  by  other  judgment  creditors.  /A. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Damages,  4 ;  Decedents'  Estates  ;  Mobtoaqb,  3. 

EXEMPTION. 

See  AssiosTMENT  for  Benefit  of  Cbeditobs;   Criicinal  Law,  1,  43; 

Execution,  1  to  5. 

EXPERT  AND  OPINION  EVIDENCR 
See  Will,  2,  7. 

EX  POST  FACTO  LAW. 
See  Intoxicatino  Liquor,  10. 

EXPRESS  COMPANY. 
See  Common  Carrier. 

FAMILY  SETTLEMENT. 

Decedents  Estate, — Qaims. — Payment  by  Devisees, — EctinguiisbmenL — Where 
one  devisee,  who  holds  enforceable  claims  against  the  testator's 
estate,  enters  into  a  contract  with  another  devisee  upon  whose  land 
the  claims  are  a  charge,  in  pursuance  of  which  the  latter  pays  to 
the  former  full  consideration  for  the  claims,  the  settlement  is  valid, 
in  the  absence  of  fraud  or  mistake,  and  the  claims  involved  will 
be  deemed  extinguished.  Haiyes  v.  t^fkeSf  180 
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FOREIGN  CORPORATION. 
See  G0NSTITUTIONAI4  Law,  10. 

FORFEITURE. 
See  Insurance,  2. 

FORFEITURE  OF  CHARTER. 
See  Corporation,  8,  9. 

FORMER  JEOPARDY. 
See  Criminal  Law,  11, 12. 

FRAUD. 

See  Ch ATTBL  Mobtgagb  ;  Contract,  6  to  7 ;  Fraudulent  Conveyanob  ; 
Insolvent  Debtors  ;  Pleading,  15  to  17 ;  Promissory  Note,  5,  6. 

FRAUDULENT  CONVEYANCE 
See  New  Trial,  8;  Pleading,  16  to  17. 

1.  IVomitsory  NoU. — Subjection  of  Profperty  to  Baymeni  of, —  When  AdLvm  May 
be  Mcantained. — Where  the  holders  of  a  promissory  note  seek  to  subject 
to  its  payment  lands  and  other  property  of  the  maker  alleged  to  have 
been  fraudulently  conveyed,  the  action  can  not  be  maintained  until 
the  note  becomes  due.  Jaaeph  v.  Kronenbergerj  4^5 

2.  Same, — Qarmdiment  Proceeding, — Conveyance  of  Property  to  JMraud  Credi- 
tors.—  Vatuable  GoMideration. — GoUusum  Between  Parties. — Where  a  per- 
son colludes  with  a  debtor  to  defraud  creditors,  taking  a  conveyance 
of  property  for  that  purpose,  but  giving  a  valuable  consideration 
therefor,  and  there  b  no  money  placed  in  the  grantee's  hands  or  un- 
der his  control  belonging  to  the  debtor,  and  nothing  owing  from  him 
to  the  debtor,  a  garnishment  proceeding  against  the  grantee  can  not 
be  maintained.  16. 

FREE  GRAVEL  ROAD. 

See  Gravel  Road. 

GARNISHMENT. 
See  Attachment,  3 ;  Criminal  Law,  1,  43 :  Fraudulent  Convbyancb. 

1.  Atiomei^s  Feee. — Money  paid  by  a  debtor  to  his  attorneys  for  services 
to  be  rendered  by  them  in  defending  an  action  against  him,  is  not 
subject  to  garnishment  in  a  proceeding  ancillary  to  the  main  action. 

Boyd  V.  Brown,  393 

2.  Sutne, — Money  Paid  under  Contract. — Money  paid  by  a  debtor  to  another 
in  pursuance  of  a  contract  whereby  the  latter  undertakes  to  build  a 
house  upon  land  belonging  to  the  debtor's  wife,  becomes  the  i>roperty 
of  the  contractor,  and  is  not  subject  to  garnishment  at  the  suit  of  the 
debtor's  creditors.  lb, 

GRAND  JURY. 

See  Criminal  Law,  18,  35. 

GRAVEL  ROAD. 
See  Appeal,  3 ;  Corporation,  7  to  9. 

1.  Omtractor^s  Bond, — Mistake, — Mistakes  in  a  bond  given  pursuant  to 
the  statute  to  secure  the  performance  of  a  contract  for  the  construction 
of  a  free  gravel  road,  may  be  corrected,  under  section  1221,  R.  S.  1881, 
so  as  to  give  the  bond  the  effect  intended  by  the  law. 

Hart  V.  StaiCy  ex  reL,  8S 

2.  Same,— Liability  of  Sureties, — The  obligors  in  a  bond  executed  by  a 
contractor  to  secure  the  construction  of  a  free  gravel  road  are  not 
liable  for  debts  incurred  by  the  contractor  in  the  prosecution  of  the 
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work,  in  the  absence  of  a  condition  to  that  effect^  unless  a  mistake  is 
averred  and  proved.  lb. 

S.  Same, — Sals  of  ClaimB. — Oiamperty, — A  sale  of  claims  for  work  per- 
formed and  materials  famished  in  the  constmction  of  a  free  gravel 
road  is  not  champertoas,  but  is  authorized  by  the  code,  and  the  as- 
signee becomes  the  real  party  in  interest.  /6. 

GUARDIAN  AND  WAED. 
See  Asbitbatio'n  and  Awabd,  3. 

1.  Jliortgage. — Purehtue  of  Mortgaged  Lamd. — Oonvenion, — Action  an  Band. — 
Where  a  guardian,  on  his  own  account,  purchases  land  upon  which 
he  holds  a  mortgage  to  secure  a  loan  of  his  ward's  money,  and  agrees, 
as  the  purchase-price,  to  pay  the  debt  due  to  the  ward,  such  debt,  as 
between  the  vendor  and  the  guardian,  is  paid,  and  an  action  therefor 
will  lie  upon  the  guardian's  bond  as  for  a  conversion. 

Hogshead  v.  States  ex  reL,  S27 

2.  Same, — Satisfaetwn  of  Mortgage.— Priority  of  Liena. —  Where  the  guardian 
in  such  case,  after  taking  a  conveyance  of  the  land,  enters  the  trust 
mortgage  satisfied,  in  order  that  he  may  negotiate  a  new  mortsage  loan 
upon  the  land,  the  ward  is  not  bound  to  institute  a  proceeding  to  es- 
tablish the  priority  of  the  trust  mortgage  as  against  the  new  mortgagee, 
but  may  sue  upon  the  guardian's  bond  for  conversion.  lb. 

HIGHWAY. 
See  Negligence. 

1.  Change  of  Location, —  Vaoation. — Consolidation. — Petitioners  Eequir&i.—  A 
proceeding  for  the  change  of  a  highway  is  properly  brought,  under 
section  5046,  B.  S.  1881,  merely  upon  the  petition  of  the  persons 
through  whose  lands  it  runs,  even  though  the  change  involves  the 
vacation  of  the  highway  and  its  consolidation  with  another  running 
upon  a  different  line,  but  also  upon  the  petitioners'  lands,  which  latter 
highway  it  is  asked  may  be  widened.  PaUon  v.  OreaweUf  147 

2.  Boad  Districts. — Township  Thistee  May  Reduce  Number  <^. — Supervisor. — 
Under  the  act  of  April  13th,  1885  (Acts  of  1885,  page  202),  a  town- 
ship trustee  may  reduce  the  number  of  road  districts  in  his  township^ 
if  tne  public  interests  will  be  thereby  subserved,  even  though  by  do- 
ing so  a  duly  elected  supervisor  may  be  deprived  of  official  responsi- 
bility. Lyon  V.  Kee,  150 

HUSBAND  AND  WIFR 

See  Aonov ;  Gontbagt,  5  to  7 ;  Insu&ange,  7, 8 ;  IvnoiCATorQ  Liwob, 

3,  4 ,  Married  Womai?;  Mortgage,  4  to  9. 

IMPEACHMENT  OF  WITNESS. 
See  Criminal  Law,  15 ;  EvmENCB,  % 

INDICTMENT. 
See  Criminal  Law. 

INFANT. 
See  Criminal  Law,  3. 

INJUNCTION. 

See  CoNTRAcrr,  8  to  10 ;  Pleabino,  19. 

1.  Taa!es.—IUceipU  for.—Transfer  cf  to  Bank—OaiA  QpediL—Paymmt.— 
Oowniy  lyeaswrer.-^AssignmenL—Lien. — fVaiK;.— Where  a  county  treas- 
urer transfers  to  a  bank  receipts  for  taxes  due  from  it,  receiving 
credit  therefor  as  for  so  much  cash  deposited,  and  checks  asainst  it, 
drawing  the  amount  out  of  the  bank,  in  the  absence  of  fraud  the  trans- 
action is  consummated  as  if  the  bank  had  paid  the  taxes  in  cash  and 
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received  the  money  on  deposit;  and  after  an  assignment  by  the  bank, 
an  injunction  will  lie  to  prevent  the  enforcement  of  the  alleged  lien 
for  said  taxes.  Wcuaon  v.  Lamb,  6I4 

'%  Speeificalums  <^  Cause. — Musi  be  Considered  Separaiely, — Where  several 
specifications  of  cause  for  an  injunction  are  assigned,  they  must  be 
considered  separately,  and  they  can  not  aid  each  other. 

HiU  V.  Probst,  628 

3.  Same^—Bailroad  Aid  Tax.—Eleciim  for.—AUempi  to  Set  Astde,-^  Whai 
Mutt  be  Averred. — In  such  a'  case  a  specification  that  an  election  to 
vote  a  railroad  tax  is  void  because  of  failure  to  give  proper  notice, 
without  an  allegation  that  the  board  of  commissioners  did  not  levy 
the  tax  sought  to  be  enjoined,  is  demurrable.  Jb. 

INSANITY. 

See  Cbimikal  Law,  40,  41 ;  Mabbiaqe  ;   Pleading,  16, 17 ;   Wili*,  2  to 

11,  13. 

INSOLVENT  DEBTORa 

See  Chattel  Mobtgage;    Execution,  1  to  5;    Fraudulent  Gonvkt- 

ance;  Qabnishment. 

1.  Attorney  Jor  Assignee. — Borrounng  7}rusl  Funds. — Purchase  of  Claims, — 
Profits. — Where  the  attorney  for  the  assignee  of  insolvent  debtors  bor- 
rows trust  funds  from  the  assignee,  and  uses  the  money  in  purchas- 
ing claims  against  the  debtors,  which  are  afterwards  filed  against 
the  estate  and  allowed  by  the  assignee,  he  is  bound  to  account  to  the 
estate  for  any  profits  realized  by  him  in  the  transaction,  although 
there  may  be  no  fraudulent  purpose.      ManhaJltan,  etc.,  Co,  v.  Dodge,  1 

2.  Millie. — Replevin. —  Value  of  Goods. — Judgment  not  Conclusive. — Where 
some  of  the  claims  are  purchased  by  the  attorney  from  creditors  who 
have  brought  an  action  to  replevy  goods  sold  to  the  insolvents,  and 
he  causes  judgment  to  be  entered  in  favor  of  the  replevin  plaintifis, 
declaring  that  the  goods  are  of  the  value  stated  in  their  affidavits, 
and  then  sells  such  goods  at  private  sale  on  his  own  account,  he  is 
not  concluded  by  the  value  as  fixed  by  the  judgment,  but  is  onlv 
bound  to  account  for  the  true  value.  ih. 

3.  Same. — Interest, —  When  Assignee  Chargeable  toith. — The  assignee  of  insol- 
vent debtors  is  chargeable  with  interest  on  the  funds  in  his  hands 
from  the  time  when,  by  the  exercise  of  diligence,  he  could  have  secured 
an  order  declaring  a  dividend.  lb. 

INSTRUCTIONS  TO  JURY. 

See  Cbiminal  Law,  37,  38 ;   Damages,  2,  3 ;  Railroad,  9  to  11,  17 ; 

Will,  13, 14. 

1.  Speciai  VerdieL — Where  a  special  verdict  has  been  requested,  it  is  not 
error  to  refuse  to  give  a  general  instruction  as  to  the  law  of  the  case. 

Stayner  v.  Joyce,  99 

2.  Argument  upon  Legal  Questions. — Discretion  of  Cowi. — As  the  trial  court 
has  power  to  hear  argument  and  authorities  bearing  upon  legal  ques- 
•tions  involved  in  its  instructions,  its  discretion  in  doing  so  must  be 
harmfully  abused  in  order  to  constitute  available  error. 

Staser  v.  Hogan,  207 

3.  Same. — Supplying  Omissions. — A  judgment  will  not  be  reversed  on  ac* 
count  of  an  instruction  which  is  meaningless  as  it  appears  in  the 
record,  but  which,  upon  supplying  evidently  omitted  words,  is  correct 
as  an  abstract  legal  proposition.  Jb. 

4.  B^usal  to  Give. — Supreme  Court. — Where  neither  the  evidence  adduced 

Vol.  120.— 40 
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nor  the  instractions  given  by  the  conrt  are  in  the  record,  a  ruling  re- 
fusing to  give  instractions  asked  will  not  be  considered  on  appeal. 

Qore  V.  MelnUre,  'J62 

6.  Belaiing  to  Evidence, —  Tl^n  Eironeous. — It  is  only  the  duty  of  the  conrt» 
in  case  of  an  instruction  in  regard  to  the  evidence,  to  look  into  the 
record  and  determine  whether  there  is  any  evidence  to  which  the  in> 
struction  is  applicable,  and  if  there  is  and  the  instruction  is  errone- 
ous,  and  such  as  is  liable  to  mislead  the  jury,  the  judgment  must  be 
reversed.  Durham  v.  Smith,  j^JS 

INSURANCR 

1.  SaU  of  Insured  Properly. — Assignment  of  Policy. — Upon  a  sale  and  trans- 
fer of  property  covered  by  a  policy  of  insurance,  and  an  assignment 
of  the  policy  to  the  purchaser,  duly  assented  to  by  the  insurance  com- 
pany, a  new  and  original  contract  of  indemnity  arises  between  the 
company  and  the  assignee,  which  the  latter  may  enforce  without  re- 
gard to  what  may  have  occurred  prior  to  the  assignment. 

Continental  Ins.  Co.  v.  Munns,  SQ 

2.  Sams. — Efncvmbronces.  —  Forfeiture  by  Assignor. — Rights  of  Assignee. — 
Where  the  owner  of  insured  property  mortgages  it,  without  notice  to 
the  insurer  and  in  violation  of  a  condition  in  the  policy,  after  which 
he  sells  the  property  and  assigns  the  policy  to  the  purchaser,  who  ob- 
tains the  assent  of  the  insurer  to  the  assignment,  the  latter  at  the 
time  of  giving  its  assent  having  no  actual  knowledge  of  the  mortgage, 
the  insurer  can  not  set  up  the  previous  forfeiture  by  the  assignor  to- 
defeat  an  action  by  the  assignee.  /6. 

3.  Same. — Inquiry  as  to  Encumbrances. — An  applicant  for  insurance  is  not 
bound,  unless  inquired  of,  to  disclose  whether  or  not  the  property 
insured  is  encumbered.  lb. 

4.  Action  on  Policy. — Pleading. — Pi^operty  Insured. — Allegation  <^  Oifikt- 
nhip. — A  complaint  on  a  policy  of  insurance  containing  a  provision 
that  "  if  the  assured  shall  not  be  the  sole  and  unconditional  owner  in 
fee  of  said  property  then  this  policy  shall  be  void ''  is  sufficient,  in 
the  absence  of  a  motion  to  make  more  specific,  if  it  avers  generally 
that  the  plaintiff  was  the  owner  of  the  property  insured. 

Phoenix  Insurance  Co.  v.  Starhy  444' 

5.  Same. — Applieaiion. — Idling  with  Complaint. — In  an  action  on  an  insur- 
ance policy,  it  is  not  necessary  to  file  with  the  complaint  a  copy  of 
the  application  on  which  the  policy  was  issued.  lb. 

6.  Same. — Agent. — Filling  Applieaiion. — Scope  of  Authority. — An  agent  of  an 
insurance  company  authorized  to  solicit  and  take  applications  for  in- 
surance is  acting  within  the  scope  of  his  authority  in  preparing  auch 
applications,  and  if  in  doin^  so  he  frandulentiv  inserts  false  answers 
to  interrogatories,  without  tne  knowledge  or  fault  of  the  applicant^ 
the  company,  and  not  the  insured,  must  suffer.  lb. 

7.  Hutband  and  Wife. — Parlies.  — Complaint. —  Wife^s  Interest  in  Policy . — 
Failure  to  Aver. — A  complaint  by  a  husband  and  wife,  in  a  joint  action 
on  an  insurance  policy,  issued  to  the  husband  alone,  which  fails  to 
aver  that  the  wife  ever  acquired  any  interest  in  the  policy,  is  bad 
for  a  failure  to  state  facts  sufficient  to  constitute  a  eause  of  action. 

Traders  Insurance  Co.  v.  Newmanj  554- 

8.  Same. — Separate  Real  Estate  of  Wife. — Husband  has  no  Insurable  Interest 
in.— Sections  5116  and  5117,  R.  S  1881,  of  the  "Harried  Women's" 
Act,  take  away  from  the  husband  all  right  to  the  possession  or  con- 
trol of  the  wife's  separate  estate.  He  has  no  present  right  of  enjoy- 
ment, and  no  interest  in  the  rents  and  profits  of  his  wife^  real  estate. 
A  policy  of  insurance  secured  thereon  by  the  fiosband,  who  has  no- 
insurable  interest  therein,  is  unenforceable.  lb. 
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INTEREST. 
See  lysoLYENT  DebtobSi  3 ;  School  Lahbs. 

INTERLOCUTORY  ORDER. 
See  Appbal,  1  to  3,  5. 

INTERROGATORIES  TO  JURY. 
See  New  Trial,  5;  Vebdigt,  2  to  4. 

1.  DtfiniU  Answer, — Refusal  to  Rehire. — It  is  not  error  to  refuse  to  require 
the  jury  to  give  a  more  definite  answer  to  an  interrogatory,  where  the 
answers  to  other  interrogatories  cover  the  subject. 

Louimlle,  etc.,  R.  W.  Co., v.  Kane^  I40 

2.  New  Trial. — Assignment  of  Error. — The  refusal  of  the  court  to  require 
a.  jury  to  answer  an  interrogatory  more  specifically  may  be  assigned 
as  a  cause  for  a  new  trial,  but  it  can  not  be  independently  assigned  as 
error  in  the  Supreme  Court.  i^mer  v.  Hogan,  ^07 

3.  Motion  to  Require  ATiswers  to  be  Made  Certain. — Error  in  Overruling. — 
Where,  in  an  action  to  recover  damages  for  negligence,  defendant 
seeks  to  show  contributory  negligence  on  the  part  of  the  plaintiff,  the 
jury  having  returned  evasive  and  improper  answers  to  interrogatories 
pertinent  to  the  issue,  it  is  error  for  the  court  to  overrule  a  motion 
to  require  the  jury  to  retire  and  make  definite  and  certain  the  an- 
swers to  the  interrogatories.       Qeveland,  etc.,  R.  W.  Co.  v.  AAury,  289 

INTERSTATE  COMMERCE. 
See  Constitutional  Law,  9  to  13;  Natu&al  Gas. 

INTOXICATING  LIQUOR. 
See  Constitutional  Law,  1  to  8 ;  Criminal  Law,  5, 13, 14. 

1.  JLieeiue. — Notice  <f  Application. — Tiace  of  Sale. — Insufficient  Description.  — 
Where  there  is  no  street  named  Main  street  in  a  town,  and  where  the 
only  lots  therein  numbered  twenty-three  are  lots  twenty -three  east 
and  twenty-three  west,  both  situate  upon  Michigan  street,  a  notice 
of  an  intention  to  apply  for  license  to  retail  intoxicating  liquors 
which  describes  the  location  of  the  proposed  place  of  sale  as  being 
upon  lot  twenty-three  on  Main  street,  does  not  complv  with  the 
statute  (section  5314,  R.-  S.  1881),  and  is  bad  when  attacked  by  a  re- 
monstrance. Ba^mard  v.  Graham^  1S5 

2.  Unlatofid  Sale.—Oiml  LiabilUy.—Vnder  section  5323,  R.  S.  1881,  one 
who  sells  intoxicating  liquors  to  another  in  violation  of  the  liquor 
law,  is  liable  personally,  as  well  as  upon  his  bond,  to  any  one  who  has 
thereby  sustained  damage  to  person,  property  or  means  of  support. 

Beem  v.  Chestnutf  S90 

3.  Same. — Sale  to  Intoxicated  Person. — Damages  to  Wife  by  Being  Driven 
from  Home. — One  who  sells  liquors  to  an  intoxicated  person,  knowing 
his  condition,  i^  liable  under  section  5323,  R.  S.  1881,  for  damages 
sustained  by  the  wife  of  the  vendee  by  being  driven  from  home  into 
the  cold  by  her  husband,  while  crazed  by  the  effect  of  the  liquors  so 
sold,  whereby  she  is  made  sick  and  suffers  pain,  loss  of  time,  and 
expense  in  being  cured.  lb. 

4.  Sam£. — Choi-acter  of  Action. — ContribvJiory  Negligence. — Complaint. — The 
action  in  such  case  is  not  predicated  upoi^  the  negligence  of  the  de- 
fendant, but  upon  an  aggressive  wrong,  and  the  plaintiff  is  not  re- 
quired to  aver  that  she  was  free  from  fault  contributing  to  theinjunr 
sustained.  /6. 

6.  Sale  of. — Board  of  County  Commissioners. — License  to  Sell  tn  Cities. — Sec- 
tion 5St9,  B.  S.  1881,  CbnJifrtMd.— The  Act  of  1875  regulating  the  sale 
of  intoxicating  liquors,  saving  section  5317,  as  amended  by  the  act  of 


628  INDEX. 

1889,  limiting  the  amount  which  cities  maj  demand  for  license  to  sell 
intoxicating  liquors,  relates  exciusiyelj  to  licenses  issued  by  the  board 
of  county  commissioners,  and  therefore  section  5319,  B.  S.  1881,  pro- 
viding that  "No  license  herein  provided  shall  be  granted  for  a 
greater  or  less  period  than  one  year,"  applies  only  to  licenses  granted 
by  the  county  board,  and  not  to  licenses  granted  by  cities. 

Moore  v.  Oily  of  IndianapolUf  4^S 

6.  Same. — License, — Reused  to  Apply  fonr, — Illegal  Sale, — Qerl^s  Fee. — Kdop- 
peL — One  who  refuses  to  apply  for  a  license  under  the  ordinance 
passed  in  pursuance  of  section  5317,  B.  S.  1881,  as  amended  by  Act 
of  1889,  will  be  estopped  to  complain,  while  continnine  to  sell  liquon 
in  violation  of  the  ordinance,  that  a  section  of  the  ordinance  by  pro- 
viding for  a  clerk's  fee  of  oile  dollar,  in  addition  to  the  license  fee,  has 
exceeded  the  authority  of  the  council.    •  /6. 

7.  Same. — lAeenae. — Revocation  of. —  Valuable  Oofisideration: — Poltee  Regula- 
tion.— It  is  abundantly  settled  that  a  license,  or  permit,  issued  in 
pursuance  of  a  mere  police  regulation  has  none  of  the  elements  of  a 
contract,  and  that  it  may  be  chanie^ed,  or  entirely  revoked,  even  though 
based  upon  a  valuable  consideration.  It  only  forms  a  part  of  the  in- 
ternal police  system  of  the  State.  lb. 

8.  Same. — Police  Powers. — Right  to  Exercise. — Abridgment  of. — PubUe  Wrl- 
fare, — A  law  regulating  or  authorizing  municipal  corporations  to  regu- 
late and  impose  restrictions  upon  the  sale  of  intoxicating  liquors  is 
an  exercise  of  the  police  power  of  the  State,  and  neither  the  State  nor 
the  municipality  can,  by  any  sort  of  contract,  license,  or  permit,  ab- 
dicate, embarrass,  or  bargain  away  its  right  to  exercise  the  power  in 
such  a  manner  as  it  may  thereafter  deem  the  public  welfare  reqnires.- 

Ib. 

9.  Same. — LicenM  not  a  Contract. —  Vested  RighL — Pblioe  Power. —  Vnaqnred 
License. — Ordinance  Tncreatdng  Fee  for. —  Validity  af. — A  permit  by  the 
State  to  sell  intoxicating  liquors  is  but  an  exercise  of  its  police  power, 
in  which  no  one  can  acquire  a  vested  right  or  contractual  interest, 
and  is  revocable  by  the  Legislature  at  any  time;  and  an  ordinance 
in  pursuance  of  a  legislative  act,  which  increases  the  fees  for  an  un* 
expired  license  b  a  valid  ordinance.  lb. 

10.  Same. — Ex  Post  Facto  Law. —  Whai  Co^istittUes. — A  law  is  retrospective, 
retroactive,  or  ex  post  faato,  which  makes  acts  committed  prior  to  its 
enactment  criminal,  or,  as  applied  to  past  transactions,  which  creates 
a  new  duty  or  impairs  vested  property  rights  acquired  under  exit- 
ing laws ;  therefore,  an  ordinance  declaring  that  all  sales  of  intoxi- 
cating liquors  thereafter  made  by  persons  failing  to  comply  with  its 
provisions  shall  be  unlawful,  is  not  an  ex  post  facto  law.  lb. 

JUDGMENT. 

See  Appbal  ;  Chattel  Mortoaoe,  1 ;  Jukisdiction,  2 ;  New  Trial,  I, 

2 ;  pROMissoBT  Note,  1 ;  Shebiff's  Sale,  1. 

1.  OoHatcral  Attack.— X  judgment  is  only  subject  to  collateral  atack  when 
it  is  void.  •  Essig  v.  Lower,  SS9 

2.  Same. — Jurisdiction. — Notice  by  Piblicalion. — Affidavit. — Sufficiency  of — 
Where  notice  is  given  by  publication,  the  judgment  of  the  court  that 
the  publication  and  the  affidavit  upon  which  it  is  based  are  sufficient 
to  give  it  jurisdiction  is  conclusive  upon  all  the  parties,  as  against  a 
collateral  attack.  lb, 

3.  Same, — Judgment  before  Notice  is  Completed. — A  jndgment  rendered  upon 
notice  by  publication,  before  the  notice  has  run  the  full  period  pre- 
scribed by  the  statute,  is  not  void,  although  erroneous,  and  not  sub- 
ject to  collateral  attack.  lb. 
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4-  Same. — Quieting  l%tle. — Rtmoval  oj  EneuTiibranee^. — Notice  by  Publicaitian. 
— Under  section  318,  B.  S.  1881,  a  decree  to  quiet  title  to  real  estate 
and  to  remove  therefrom  apparent  liens,  may  be  rendered  upon  no- 
tice by  publication.  Ih. 

5.  Review  of. — For  what  Oatues  vriU  Lie, — A  complaint  to  review  a  judg- 
ment, for  error.apparent  on  the  record,  will  he  only  for  causes  which 
would  have  been  available  on  appeal.  KigUr  v.  RigUr,  4^1 

6.  Action  to  Recover. —  When  Maintainable. — Pi'omissory  Note. — An  action  to 
recover  a  judgment  in  personam  can  not  be  maintained  on  a  note  till 
its  maturity.  Joseph  v.  Kronenberger,  4^-'* 

7.  Upon  Pre-existing  Obligations. — Purchasers  at  Sheriff^s  Sale. — Judgment 
on  Official  Bond. — Nunc  Pro  Tunc  Entry. — Suit  to  Quiet  Tille. — A  suit 
to  quiet  title  can  not  be  maintained  by  the  purchasers  of  real  estate 
at  a  sheriff's  sale  on  executions  issued  upon  judgments  rendered  on 
pre-existing  obligations,  against  the  purchasers  of  said  real  estate  at 
a  sheriff's  sale  upon  a  judgment  rendered  against  the  principal  and 
his  sureties  on  an  official  bond,  the  last  named  judgment  having 
been  at  first  incorrectly  entered  up,  and  a  nunc  pro  tunc  entry  for  its 
correction  having  been  made  subsequently  to  the  acquirement  of  a 
judgment  lien  by  the  other  purchasers.  Leonard  v.  Bro^hton,  536 

8.  Same.—RigUs  of  Parties.— Nunc  Pro  Tune  Entry.— Effect  o/.— Where 
judgments  are  entered  upon  pre-existing  obligations,  the  rights  of  the 
parties  are  fixed  prior  to  the  rendition  of  the  judgments,  and  if  it  does 
not  appear  that  they  were  misled,  or  parted  with  anything  of  value, 
or  acquired  any  rights  during  the  interval  between  the  date  the  judg- 
ment on  the  official  bond  should  have  been  properly  entered  and 
the  making  of  the  nunc  pro  tunc  entry,  except  the  acquirement  of  a 
judgment  lien,  they  are  bound  by  the  corrected  judgment  as  of  the 
date  of  the  original  entry.  lb. 

9.  Same. — Nunc  Pro  Tunc  Entry. —  Who  Bound  by. — Rights  of  Pcaiies. — 
iJw  Determined. — Superior  Equities. — All  person^  are  bound  by  the  en- 
try of  a  nunc  pro  <unc  judgment,  and  their  rights  are  to  be  determined 
as  if  said  judgment  had  been  at  first  entered  and  signed,  unless  they 
have  some  superior  or  intervening  equities  in  their  behalf.  lb. 

10.  Same. — Judgment  Creditor. — Qeneral  Lien  of. — What  Equities  Subject  to. — 
The  general  lien  of  a  judcment  creditor  upon  lands  of  his  debtor  is 
subject  to  all  equities  existing  against  the  lands  of  the  judgment 
debtor  in  favor  oi  third  parties  at  the  time  of  the  recovery  of  the  judg- 
ment. Jb. 

11.  Same. — Judgment  Creditor. — Collection  of  Judgment. — FhUure  to  Enforce. — 
Effect  of. — Third  Parties. — A  judgment  creditor  loses  no  rights  by  the 
mere  failure  to  enforce  the  collection  of  his  judgment,  where  the  rights 
of  third  parties  have  not  intervened,  and  he  has  no  knowledge  of  their 
claims.  lb. 

12.  Same. —  Upon  Official  Bond. — Real  Estate. —  When  Lien  Upon. — Correded 
Judgment. — Lien  of. — Judgments  on  bonds  payable  to  the  State  bind 
the  real  estate  of  the  debtor  from  the  date  of  the  commencement  of 
the  action.    If,  in  such  a  case,  the  first  judgment  for  any  reason  is  not 

i  binding,  and  the  action  is  pending  until  the  same  is  corrected,  the 
judgment  lien  would  relate  back  to  the  date  of  the  commencement 
of  the  action.  lb. 

JUDICIAL  NOTICE. 

See  Beal  Estate,  1. 

JUDICIAL  SALE. 
See  Chattel  Mortgage,  2 ;  Sheriff's  Saul 
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JURISDICTION. 

See  Attachmbnt,  1 ;  Decedents'  Estates,  3 ;  Drain aqe,  9 ;  Judomemt, 
2  to  4 ;  Municipal  Gobpo&ation  ;  Sheriff's  Sale,  1. 

1.  Extent  of. — IVibumd.— Cases  of  a  General  Class: — Where  a  tribunal  has 
juriBdiction  of  a  general  class  of  cases,  every  case  of  that  class  is 
within  the  subject  of  the  tribunal's  jurisdiction.  Any  movement  in 
a  case  belonging  to  a  class  over  which  the  tribunal  has  authority  is 

i'urisdiction.    AUen  v.  Jones,  47  Ind.  438,  modified  ;  NaUner  v.  Bhahty  56 
!nd.  127,  distinguished.  Jackson  v.  Smithy  5S0 

2.  Same.— 0/ Subject  and  Person. —  VoidJudgmenl. — Statuto^^  Requirements. — 
Non'Oompliance  vith, — Effect  q/*. — Where  it  appears  that  a  case  is  one  of 
a  general  class  over  which  the  tribunal  has  jurisdiction,  the  judgment 
is  not  absolutely  void  if  the  particular  subject  was  within  the  territo- 
rial jurisdiction  of  the  court,  and  there  was  jurisdiction  of  the  per- 
son, although  the  statutory  re<]uirement8  may  not  all  have  been  com- 
plied with  by  the  tribunal  or  its  officers.  /6. 

JUBOR 

See  Criminal  Law,  22. 

JURY. 

See  Gbimihal  Law,  11, 12, 42 ;  Instructions  to  Jury  ;  iNTiBRBOQATOBnB 

TO  Jury. 

LAW  OF  CASE. 
See  SuFRBHE  Court,  4. 

LEGISLATIVE  POWER 
See  Constitutional  Law. 

LICENSE. 

See  Easement. 

LICENSE  TO  SELL  LIQUORS. 
See  Constitutional  Law,  1  to  8 ;  Intoxicating  Liquos. 

LIEN. 

See  Execution  ;  Guardian  and  Ward,  2 ;  Injunction,  1 ;  Judqkent, 

4,  7  to  12. 

LIMITATION  OP  ACTIONS. 

See  Decedents'  Estates,  7;  Mortgage,  9;  Negligence,  7;  Promibbort 

Note,  4. 

MALICIOUS  TRESPASS. 
See  Criminal  Law,  2. 

MARRIAGE. 

lyesumpticn  of  VoJxdity. — Presumption  of  Conlintied  Insanity. — ^Where  a  man 
who  has  been  adjudged  of  unsound  mind  afterwards  marries  a  woman 
with  whom  he  lives  for  more  than  thirty  years  in  the  relation  of  hus- 
band and  wife,  the  presumption  of  continued  insanity  will  not  pre- 
vail as  against  the  presumption  in  favor  of  the  l^ality  of  the  mar- 
riage. Castor  V.  IXkvu,  fSl 

MARRIED  WOMAN. 

See  Insurance,  7,  8 ;  Intoxicating  Liquor,  2  to  4 ;  Mortgage,  4. 

1.  Contro/Cl  of  Suretyship, — Where  a  married  woman,  as  the  agent  of  an 
implement  company,  contracts  with  the  company  to  become  responsi- 
ble for  the  payment  of  all  implements  and  machines  sold  by  her,  and 

in  pursuance  of  the  agreement  gunnintees  the  payment  of  a  promis- 
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8ory  note  by  written  endorsement,  such  guaranty  is  a  contract  of  sure- 
tyship, and  under  the  provisions  of  section  5119,  B.  8.  1881,  relating 
to  married  women,  is  void.  Nixon  v.  Whitelyf  etc,  Co.,  360 

2.  Hu^nd  and  Wife. — Estate  by  Entireties. —  Void  Mortgage, — Contract  of 
Suretyship,  —  Where  husband  and  wife  hold  an  estate  by  entireties 
through  a  conveyance  made  to  them  jointly,  his  note  being  accepted 
for  the  purchase-money,  the  debt  is  his,  not  hers,  and  a  mortgage  to 
secure  the  note  executed  by  both  is,  under  section  5119,  B.  S,  1881, 
void  as  against  the  wife.  Stetoart  v.  BaJbbs,  568 

8.  SaiTM, — Mortgage, —  Orai  Negotiations  and  Stipulations, — Merger  of. — In 
an  action  to  foreclose  said  mortgage,  neither  fraud  nor  mistake  be- 
ing alleged,  all  oral  negotiations  and  stipulations  are  merged  in  the 
contract  as  reduced  to  writing  in  the  execution  of  the  deed,  note,  and 
mortgage.  lb, 

MASTER  AND  SERVANT. 

JhgUgence. — Machinery. — Patent  Defect. — Assumption  of  Risk. — Contributory 
Negligenee. — One  who,  being  employed  by  another  to  assist  in  loading 
heavy  timbers  upon  a  car,  can  by  looking  see  that  the  hooks  attached 
to  a  crane  used  in  the  work  are  dulled  and  incapable  of  safely  hold- 
ing the  timbers  raised  by  it,  but  continues  in  the  service  without 
objection,  will  be  deemed  to  have  assumed  the  risk  created  by  the  de- 
fect, and  can  not  recover  for  an  injury  resulting  to  him  by  reason 
thereof.  Bietman  ▼.  StoUe,  S14 

MEASUREMENT  OF  DAMAGES. 
See  Dahaobb,  3. 

MERGER. 
See  Mabrisd  Wohait,  3. 

MISTAKE. 
See  Gravel  Road,  1 ;  Reaii  Estate,  Action  to  Rbooyxb,  2. 

MONEY  HAD  AND  RECEIVED. 

1.  Right  of  Action  for. — ^The  right  of  action  for  money  had  and  received 
is  based  upon  the  fact  of  the  receipt  of  money,  or  its  equivalent,  by 
one  from  another,  under  such  circumstances  as  that  the  law  implies 
a  promise  to  repay  it.  Ashian  v.  Shephei^j  69 

2.  Same. — Ajction  on  Implied  Promise. — Proof  of  Express  Promise, —  Variance. 
— Amendment  of  Complaint. — Where  the  complaint  is  based  upon  an  im- 
plied promise  to  repay  money  paid  out  by  the  plaintiff  for  the  de- 
fendant's benefit,  proof  showing  an  express  promise  to  repay  is  an  im- 
material variance,  and  the  plaintiff  may  amend  his  complaint  after 
trial  to  make  it  conform  to  the  evidence.  lb. 

MORTGAGE. 

See  Chattel  Mobtoaoe;  Contract,  2;  Guardian  and  Ward,  1,  2; 

Married  Woman,  2,  3. 

.1.  Deed. — 7b  Indemn^  Surety. — A  deed  executed  by  a  judgment  debtor 
to  indemnify  against  loss  one  who  has  become  liable. as  replevin  bail 
is,  in  legal  effect,  a  mortgage.  Ashton  v.  Shepherd^  69 

2.  Description. — Offiee  (/.-—The  office  of  a  description  is  not  to  identify 
land,  but  to  furnish  the  means  of  idcmtification,  and  where  the  de- 
scription contained  in  a  mortgage  does  this,  it  is  not  void. 

Works  V.  State,  ex  rel.,  119 

Z.  Same. — School  Fund  Mortgage. — Foreclosure. — Pca^y  in  Interest. — County 
Auditor. — Right  to  Testify  where  Heirs  or  Administrators  are  Parlies. — In  a 
suit  upon  the  relation  of  u  county  auditor  to  foreclose  a  school  fund 
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mortgage  ezecnted  during  his  term  of  office,  the  relator  is  not  a  party 
in  interest  within  the  meaning  of  the  statnte  prohibiting  parties  from 
testifying  as  witnesses  where  heirs  or  administrators  are  parties.    /6. 

4.  Married  Woman. — Husband  and  Wife. —  Tenants  by  Entireties. — Consideror 
lion. — Party  in  InteresL — Mrs.  L.,  her  hnsband  joining,  conveyed  real  es- 
tate to  H.  and  wife  jointly.  For  $1,000  of  the  purchase-money  IL 
contracted  to  baild  tor  Mrs.  L.  a  house.  To  secure  the  performance 
of  the  contract,  H.  and  wife  executed  to  Mrs.  L.  a  mortgage  upon  the 
real  estate.  Afterwards  H.  entered  into  a  contract  with  B.,  whereby 
the  latter  agreed  to  build  the  house  for  $800.  He  did  build  it,  and 
when  it  was  completed  there  was  due  him  $445.  The  house  was  ac- 
cepted by  Mrs.  L.,  and  she  released  her  mortgage.  To  secure  B.,  H. 
and  wife  executed  a  note  and  mortgage  on  the  same  real  estate,  paya- 
ble to  Mrs.  L.,  who  did  not  know  ol  the  execution  of  the  same  until 
she  was  requested  by  B.  to  endorse  them  to  him,  which  she  did.  In 
an  action  by  B.  to  loreclose  the  mortgage, 

Held,  that  such  mortgage  is  upon  a  sufficient  consideration,  and  is  a  yalid 
and  enforceable  obligation  as  against  both  H.  and  his  wife. 

Heldy  also,  that  Mrs.  L.  has  no  interest  in  the  note  or  mortgage,  and  that 
B.  is  entitled  to  recover  thereon  for  his  own  benefit. 

Barger  v.  Hoover,  19S 

5.  Foreclosure. — Res  AdjudieaJUi, — Where  a  widow  seeks  to  have  her  one- 
third  interest  in  the  realty  of  her  deceased  husband  set  off  to  her  in 
severalty,  or,  failing  in  that,  to  be  allowed  to  redeem  from  a  mortgage 
executed  by  the  husband  before  his  death,  the  theory  of  the  existence 
of  the  mortgage  having  been  adopted,  a  judgment  awarding  the  par- 
tition is  not  an  adjudication  of  the  right  of  tlie  holders  of  the  mort- 
gage to  foreclose.  Quick  v.  Brenner,  S64 

6.  Purchase- Money. — Non-Joinder  of  Wife. — Foredoswre. — Bight  of  Redemp- 
tion by  Surviving  Wife. —  Where  a  wife  does  not  join  in  a  purchase- 
money  mortgage  on  real  estate,  and  the  mortgage  is  foreclosed,  she 
not  being  made  a  party  to  the  foreclosure  proceeding,  and  the  premises 
sold,  the  wife,  upon  the  death  of  her  husband,  has  the  right  to  re- 
deem from  said  sale.  Until  her  husband's  death  she  had  no  claim, 
legal  or  equitable,  upon  the  land.  Not  having  been  made  a  party  to 
the  action,  she  was  not  affected  by  the  decree  ojf  foreclosure. 

Barr  v.  Vanalstine^  69a 

7.  Same. —  Wife^s  Inchoate  Interest. — Right  of  Redemption. —  Immediately 
upon  the  death  of  her  husband,  by  virtue  of  section  2491,  R.  8.  1881,. 
the  title  to  one-third  of  the  said  real  estate,  the  husband's  estate 
being  worth  less  than  $10,000,  vested  in  the  surviving  wife,  subject 
to  the  said  mortgage  indebtedness,  and  then,  and  not  until  then, 
her  right  to  redeem  came  into  existence.  lb* 

8.  Same. — Mortgaged  in  Possession. — Rents  and  ProfUs.-r-Improvemenls. — Svr- 
viving  Wife. —  What  Charged  ivith. — The  appellant  in  tnis  case  having 
bought  the  said  real  estate  from  the  purchaser  at  the  sheriff's  sale, 
as  against  the  surviving  wife,  occupies  the  position  of  a  mortgagee 
in  possession ;  he  is  chargeable  with  the  rents  and  profits  from  the 
date  of  the  death  of  the  husband,  and  she  is  chargeable  with  the 
mortgage  debt  and  interest  thereon  at  six  per  cent,  per  annum,  and 
likewise  for  taxes  paid,  together  with  the  cost  of  improvements  made 
by  the  appellant  and  his  grantee.  Ibi 

9.  Same. — Action  to  Redeem  — Statute  of  Limitations. — Demand. — Tender, — 
Section  294,  R.  S.  1881,  governs  the  time  within  which  the  action  to- 
redeem  must  be  brought,  and  the  surviving  wife  had  fifteen  years  from 
the  death  of  her  husband  to  institute  her  suit.  She  was  not  bound  as 
a  condition  precedent  to  the  bringing  of  the  action  to  redeem  to  make 
a  demand  or  a  tender.  76. 
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MUNICIPAL  CORPORATION. 

See  CoNSTiTUTiONAii  LaW|  1  to  8 ;  Drainage,  9  to  U  ;  Stbeetb  and  Al- 
leys; Town. 

OUieB.^Common  OouncU.---Juri8dieUon.-'Loeai  Improvements. — In  the  matter  of 
local  improvements  juHsdiction  is  conferred  upon  mnnicipal  corpora- 
tions oyer  the  whole  subject  thereof,  and  the  common  councils  of 
those  corporations  are  invested  with  ezclosive  original  jurisdiction. 

Jackson  v.  Smithy  520 

NATURAL  GAS. 

1.  Transportation  of, — IniersUjle  Commerce, — GonstitutUmcU  and  UnconstUuUon- 
al  Provisions, — Inierblending  of. — ^Theact  of  March  9th,  1889,  Acts  of 
1889,  p.  369,  has  for  its  object  to  prevent  persons  from  conveying 
natural  gas  from  this  state  into  another  state,  with  the  imposition  of 
penalties  for  so  doing,  and  is  unconstitutional,  being  legislation  in 
reference  to  interstate  commerce.  The  provision  of  the  act  as  to  the 
sinking  of  wells,  is  so  bound  up  with  the  provisions  designed  to 
effect  the  principal  object  that  separation  can  not  be  made,  without 
completelj  destroying  the  statute,  and  substituting  another  for  it  by 
judicial  construction.  StatCf  ex  reL,  v.  Indiana^  etc.,  Co.,  576 

2.  Same, — Comma'cial  Commodity, —  When  it  Becomes.  —  Natural  gas  in  the 
earth  may  not  be  a  commercial  commodity,  but  when  brought  to  the 
surface  and  placed  in  pipes  for  transportation,  it  assumes  that  charac- 
ter as  completely  as  coal  on  the  cars,  or  petroleum  in  the  tanks.    lb, 

NEGLIGENCE. 

See  Common  Carkibb  ;  Damages,  1,  2,  4,  5 :  Interrogatories  to  Jury 

Master  and  Servant;  Kailroad. 

1.  Bieifde, — Rights  of  Bond. — A  bicycle  is  a  vehicle,  and  is  entitled  to  the 
rights  of  the  road  equally  with  a  carriage  or  other  vehicle. 

Holland  v.  Bartch,  46 

2.  Same.—  FHghtened  Horses. — Liability  of  Bicycle  Rider. — The  riding  of  a 
bicycle  in  the  center  of  a  highway,  at  a  speed  of  fifteen  miles  an 
hour,  to  within  twenty-five  feet  of  horses  attached  to  a  carriage  going 
in  the  opposite  direction,  is  not  negligence,  rendering  the  rider  of  the 
bicycle  liable  for  injuries  caused  to  the  occupant  of  the  carriage  by 
the  horses  taking  fright.  Tb. 

3.  Same, —  What  Necessary  to  Liahility, — ^To  make  the  rider  of  a  bicycle, 
who  is  proceeding  along  a  public  highway,  liable  for  injuries  caused 
by  horses  taking  fright  at  nis  machine,  which  he  propels  at  a  speed 
of  fifteen  miles  an  hour  until  near  the  hofses,  it  must  be  shown  that 
the  acts  done  by  him  were  done  at  a  time,  or  in  a  manner,  or  under 
circumstances,  which  showed  a  disregard  for  the  rights  of  others.    lb, 

4.  Same, — ComplainL  —  Motion  to  Make  Specific,  —  Where  a  complaint 
charges  the  defendant,  in  general  terms,  with  negligence  in  riding  a 
bicycle  upon  a  public  highway,  whereby  the  plaintiff's  horse  was 
frightened  and  ran  away,  thereby  injuring  him,  a  motion  to  have  it 
made  more  specific  by  stating  the  particular  acts  constituting  the  neg- 
ligence of  the  defendant  should  be  sustained.  lb, 

5.  County. — Puhlic  Bridge. — A  county  is  not  liable  for  an  injury  caused 
to  a  traveller  by  a  bridge  giving  way,  unless  it  appears  that  the  county 
authorities  failed  to  exercise  ordinary  care  in  constructing  or  main- 
taining the  bridge.  Board,  etc.,  v.  Pearson,  4^6 

6.  Same, — Defective  Construction  of  Bridge. — Safely  Using. — Pleading. — The 
fact  that  a  bridge  was  safely  used  for  thirteen  years  does  not  overcome 
a  direct  averment  that  it  was  negligently  constructed  of  unsafe  and 
unsuitable  materials.  lb. 
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7.  Same. — SUUvU  of  lAfnUaiions. — As  the  right  of  action  does  not  accrae 
until  the  injury  is  received,  the  statute  of  limitations  does  not  begin 
to  run  until  then,  although  the  defendant's  negligence  runs  back 
many  years  prior  thereto.  lb, 

8.  Same. — JVoxtnuUe  KemUt  (^  Negligence. — Pleading. — Where  the  facts 
pleaded  show  that  the  plaintiff's  injury  was  the  proximate  result  of 
the  defendant's  negligence,  this  is  sufficient  without  a  direct  aver- 
ment to  that  effect.  lb. 

9.  Same. — Negligent  CaruirucUon  of  Bridge. — Notice. — Pleading. — Where  the 
complaint  alleges  that  the  defendant  county  negligently  constructed 
the  bridge,  which  caused  the  plaintiff 's  injury,  of  unsafe  and  unsuita- 
ble material,  it  is  not  necessary  to  aver  that  the  defendant  had  notice 
of  its  unsafe  condition.  lb. 

10.  Same. — Repairs. — Employment  of  Incompetent  Perwru. — Where  a  county 
knowingly  employs  incompetent  persons  to  repair  a  bridge,  and  has 
knowledge  that  their  work  is  so  negligently  and  unskilfully  done  as 
to  leave  the  bridge  in  an  unsafe  condition,  it  is  liable  for  resulting 
injuries.  lb. 

NEW  TRIAL. 

See  EviDEiroE,  6 ;  Interbooatobies  to  Juby,  2 ;  Practice,  6 ;  Special 
Judge  ;  Supreme  Court,  5 ;  Verdict,  3,  6, 10. 

1.  Motion  for. — Jvdgment  before  Disposed  of. — A  motion  for  a  new  trial  may 
be  made  at  any  time  during  the  term  at  which  the  finding  is  an- 
nounced, or  on  the  first  day  of  the  succeeding  term,  where  the  find- 
ing is  announced  on  the  last  day  of  a  term,  and  a  judgment  ren- 
dered before  such  motion  is  disposed  of  is  not  final  within  the  mean- 
ing of  the  statute  regulating  appeals.  (Joiehen  v.  Ninde,  88 

2.  Same. —  Vacating  Jvdgment. — Absence  of  Formal  Order. — Where  a  new 
trial  is  had  and  a  new  judgment  is  rendered,  the  effect  is  to  vacate  the 
previous  judgment,  although  there  may  be  no  formal  order  setting  it 
aside.  lb. 

3.  Newly  Discovered  Evidence. — Change  of  Result. — There  is  no  ayailable 
error  in  refusing  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence where  tbe  new  evidence  is  not  of  such  a  character  as  would 
probably  change  tbe  result  on  another  trial.  Andis  v.  Richie,  1S8 

4.  Same. — Amendment  of  Application. — Materi/dity  of  Evidence. — While  it 
seems  that  an  application  for  a  new  trial  may  be  amended  at  a  sub- 
sequent term  by  inserting  additional  affidavits,  a  refusal  to  allow 
the  amendment  is  only  available  where  the  new  evidence  is  mate- 
rial. /6. 

5.  Inconsistency  betvfeen  Verdict  and  Interrogatories  — Inconsistency  between 
the  general  verdict  and  the  answers  to  interrogatories  is  not  a  cause 
for  a  new  trial.  LouisvUUf  ete.,  R.  W.  Co.  v.  Kane,  I40 

6.  Actions  on  ContracL — Amount  of  Recovery. — In  actions  upon  contract,  an 
assignment  as  a  cause  for  a  new  trial  that  the  damages  assessed  by 
the  jury  are  excessive,  does  not  call  in  question  the  amount  of  the 
verdict.  iJogshead  v.  StatCy  ex  rely  3S7 

7.  Causes  for. —  Vei-dict. — Practice. — Alleged  error  in  refusing  to  send  tbe 
jury  back  to  further  consider  their  verdict  and  in  discharging  them 
over  objection,will  not  be  considered  on  appeal,  unless  assigned  as  cause 
for  a  new  trial  in  the  motion  therefor. 

Louisville,  etc.,  R.  W.  Co.  v.  Greeny  S67 

S.  As  <^  Right. — Action  to  Set  Aside  Conveyance  of  Real  Estate. — Judgment 
Lien. — Where  a  creditor  seeks  to  set  aside  a  conveyance  of  real  estate 
in  order  to  subject  it  to  a  prior  judgment  lien,  asserting  that  his  debt- 
or is  tbe  real  owner,  the  title  to  the  land  having  been  fraudulently 
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taken  in  the  name  of  another,  the  debtor  is  not  as  of  right  entitled 
to  a  new  trial,  the  title  to  the  land  being  involved  only  collaterally. 

lAgaett  v.  HirMey,  387 
NON-RESIDENT. 

See  Judgment,  2  to  4. 

NOTICE. 

See  Dbainage,  1  to  3 ;  Injuhction,  3 ;  Intoxicating  Liquob,  1 ;  Judg- 
ment, 2  to  4 ;  Negligence,  9, 10 ;  Promissory  Note,  6 ;  Real  Es- 
tate, 1. 

NUNC  PRO  TUNC  ENTRY. 
See  Abbitbation  and  Award,  1 ;  Bill  of  Exceptions,  4 ;  Judgment,  7 

to  9. 

OBSTRUCTION  OF  HIGHWAY. 
See  Criminal  Law,  29  to  33. 

OFFICE  AND  OFFICER. 

1.  Oiiy  Qerk. — Bond. — Oonditwn  to  Accounl  for  MoTieys. — Section  3096,  R. 
S.  1881,  authorizes  the  bond  of  a  city  clerk  to  be  conditioned  for  the 
payment  of  all  moneys  received  by  him  according  to  law  and  the 
ordinances  of  the  city.  Middleton  v.  StaU,  ez  reL,  166 

2.  Same. — Convei'snon. — Sureties.  —  Validity  of  Ordinance. — Estoppel  to  Deny. — 
In  an  acti<m  upon  the  official  bond  of  a  city  clerk  to  recover  moneys 
collected  by  him  pursuant  to  ordinances  of  the  city,  which  it  is  al- 
leged he  failed  to  pay  over  and  converted  to  his  own  use,  in  viola- 
tion of  the  condition  of  his  bond,  the  obligors  are  estopped  to  assert 
that  the  ordinances  under  which  the  clerk  received  the  moneys,  and 
which  were  in  existence  when  the  bond  was  executed,  are  void  for 
the  reason  that  under  the  statutes  prescribing  the  duties  of  city  officers 
all  moneys  belonging  or  due  to  the  city  must  be  paid  to  its  treasurer. 

OFFICIAL  BOND. 

See  Judgment,  7  to  12;  Office  and  Officer;  Rjumivjbb;  Township 

Trustee. 

OPEN  AND  CLOSE. 
See  Argument  of  CouNSEifc 

OPPRESSIVE  GARNISHMENT. 

See  Criminal  Law,  1,  43. 

ORDINANCE. 
See  Office  and  Officer. 

PARTIES. 

See  AcnoN ;  Insurance,  7,  8 ;  Mortqaqe,  3,  4 ;  Real  Estate,  4. 

Omiraet. — AUegaticn  qf  JVbn-Jnferesf. — Where  a  complaint  upon  a  contract 
alleges  that  one  whose  name  appears  therein,  but  who  did  not  sign 
the  writing,  has  no  interest  in  it,  such  person  is  not  a  necessary  party. 

Harri^rg  OoTj  etc.,  Co.  V.  i^oan^  166 

PARTITION. 
See  Appeal,  5;  Decedents'  EIstatbb,  6,  8. 

PARTNERSHIP. 
See  Pleading,  4. 

PAYMENT. 
See  Injunction,  1. 
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PLEADING. 

Bee  GoNTBAGTy  1,  6,  9;  Obiminal  Law;  Damages,  4;  Decedknts^ 
Estates,  1;  Divobce;  Drainage;  Injunction,  2,  3;  Insurance. 
4,  5,  7;  Money  Had  and  Keceived,  2;  Negligence,  4,  6,  8,  9: 
Practice;  Keai<  Estate,  Action  to  Recover,  1,  3;  Slander; 
Supreme  Court,  1,  2,  4. 

s 

1 .  Gomplavnt  to  Recover  Real  Estate. — Damages, — 3fv^oinder, — It  is  not  a  m is- 
joinder  to  join  in  the  same  complaint  a  paragraph  seeking  to  recover 
the  possession  of  real  estate  with  another  claiming  damaees  for  its 
detention.  LangsdaU  v.  IVooUen^  16 

2.  Same. — Misjoinder. — Questdan  of,  How  Raised. — The  only  way  to  raise 
the  question  of  a  misjoinder  of  causes  of  action  is  by  demurrer,  and 
it  is  not  error  for  the  lower  court  to  overrule  a  motion  to  docket  sepa- 
rately the  different  paragraphs  of  complaint,  as  independent  actions, 
on  the  ground  of  misjoinder.  Ih. 

8.  Amendment. — Chattel  Mortgage. — Creditor^ s  Bill. — Where  a  complaint 
seeks  to  set  aside  chattel  mortgages  and  subject  the  mortgaged  prop- 
erty to  sale  to  pay  judgments  held  by  the  plaintiff  against  the  mort- 
gagor, an  amendment  to  the  effect  that  the  mortgagor  had  been  per- 
mitted to  retain  possession  of  the  property  and  dispose  of  a  part  of  the 
same,  does  not  change  the  cause  of  action,  and  it  is  not  error  to  allow 
such  amendment  to  be  made  after  the  evidence  is  heard,  in  order  to 
conform  the  complaint  thereto.  Levy  v.  Qiittenden,  S7 

4.  AUegalion  of  Partners^  Names. —  Unnecessary  token. — Allegation  of  Ineorpo- 
ralion. — Where  the  names  of  the  plaintiffs  are  given  in  full  in  the 
title  of  a  cause,  in  alleging  that  the  plaintiffs  are  partners,  it  is  suf- 
ficient to  allege  that  fact  without  again  giving  their  names  ;  and,  also, 
where  the  name  of  a  defendant  imports  that  it  is  a  corporation,  a  spe- 
cific allegation  is  unnecessary.  Adams  Ex.  Vo.  v.  Harris,  7S 

5.  Complaint. — Defects  Cured  by  Verdict. — If  a  complaint  states  facts'suffi- 
cient  to  bar  another  action  for  the  same  cause,  it  is  sufficient  after 
verdict  to  uphold  the  judgment,  as  the  defects  will  be  deemed  cured. 

Colchen  V.  Ninde,  8S 

(J.  Same. — Striking  Out. — Harmless  Error. — There  is  no  available  error  in 
striking  out  a  paragraph  of  answer  where  the  facts  averred  therein 
are  admissible  in  evidence  under  another  paragraph  which  remains 
in  the  record.  Jh. 

7.  General  Denial.— Demurrer. — The  Supreme  Court  must  decide  a  case 
upon  the  record  as  it  comes  to  it,  and  where  the  record  shows  that  the 
trial  court  sustained  a  demurrer  to  an  answer  of  general  denial,  the 
error  b  available.  Povoers  v.  Toujn  of  New  Haven,  185 

8.  Same. — Joint  Answer. — Supreme  Court. — Assignment  of  Error. — Where  an 
answer  filed  in  the  trial  court  is  the  joint  answer  of  all  the  defend- 
ants to  the  action,  infants  as  well  as  adults,  it  must  be  so  considered 
on  appeal,  and  a  joint  assignment  of  error  upon  a  ruling  thereon  is 
proper.  Ih. 

9.  Complavni  upon  Replevin  and  Appeal  Bonds, — For  a  complaint  counting 
'   in  separate  paragraphs  upon  a  replevin  bond  and  upon  an  appeu 

bond,  which  is  held  to  be  good,  see  opinion.  Hartlep  v.  Cole^  S47 

10.  Answer. — Demurrer. — Amendment. —  Waiver. — Where  a  demurrer  has 
been  sustained  to  a  paragraph  of  answer,  and  another  paragraph  is 
subsequently  filed  setting  up  substantially  the  same  defence^  the  latter 
will  be  deemed  an  amendment,  superseding  the  original  paragraph, 
and  error  in  sustaining  the  demurrer  is  waived.     Hargrove  y.J<m,i85 
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11.  Gomplainl. — Joint  Action. —  What  Musi  be  Skovm. — In  a  joint  action  based 
on  section  2442,  ^  S.  1881,  relating  to  the  liability  of  heirs  a  com- 
plaint  which  fails  to  show  a  cause  of  action  in  favor  of  all  the  plain- 
tiffs is  bad.  Kelley  ▼.  Adams,  S40 

12.  SwppUmental  Complaint. — A  supplemental  complaint  is  not  an  inde- 
pendent pleading,  but  constitutes  a  part  of  the  plaintiff's  complaint, 
and  as  such  is  not  separately  demurrable.  Peiei's  v.  Banta,  4^6 

13.  Same. — Defects  Cured  by  Verdict. — Where  the  supplemental  complaint 
and  the  original  pleading  together  state  facts  sufficient  to  bar  another 
action  for  the  same  cause>  other  defects,  in  the  absence  of  a  demur- 
rer, will  be  cured  by  verdict.  lb. 

14.  OomplaiiU. — Evidence. — Demurrer. — Harmless  Error. — Where  the  saipe 
evidence  can  be  introduced,  and  the  same  relief  granted,  under  the 
second  as  under  the  first  paragraph  of  complaint,  there  is  no  avail- 
able error  in  sustaining  a  demurrer  to  the  first  paragraph,  if  the  de- 
murrer to  the  second  is  overruled.      City  of  Huntington  v.  Hawley,  502 

15.  Fraud,  how  Pleaded. — Presumption  of  Fraud. — flow  Created. — Fraud  can 
not  be  pleaded  in  general  terms,  but  the  facts  or  circumstances  consti- 
tuting the  fraud  must  be  averred.  The  presumption  of  fraud  arises 
from  facts  or  circumstances  which  tend  to  show  oad  faith,  and  whioh 
operate  prejudicially  on  the  rights  of  others.        Jackson  v.  Myers,  504 

16.  Complaint. — Fraudulent  Conveyance. — Insane  Chanter. —  Who  may  Avoid 
Deed  of. — A  complaint  by  a  judgment  creditor,  seeking  to  set  aside  a 
fraudulent  conveyance,  solely  on  account  of  the  mental  incapacity 
of  the  grantor,  does  not  aver  a  good  cause  of  action.  The  deed  of  an 
insane  person  can  only  be  avoided  by  the  grantor  or  hisprivies  in 
blood  or  estate.  BoUet  v.  Heiman,  511 

17.  Same. — Suit  to  Set  Aside  a  Fraudulent  Conveyance. —  What  Constitutes  a 
Oood  ComplainL — A  complaint  to  set  aside  a  fraudulent  conveyance, 
alleging  that  the  conveyance  was  accepted  by  the  grantee  with  knowl- 
edge of  the  fraudulent  purpose,  and  as  a  mere  volunteer,  who  has 
paid  no  consideration,  is  a  good  complaint,  notwithstanding  an  aver- 
ment of  the  mental  incapacity  of  the  grantor.  lb. 

18.  Same.  —  How  Judged. — Isolated  Averment.  —  Effect  of. — Surphisage. — A 
pleading  is  to  be  judged  from  its  general  scope  and  tenor.  An  iso- 
lated averment  will  not  be  permitted  to  control  the  general  frame 
and  tenor  of  the  pleading.  Such  an  averment  must  be  treated  as 
mere  surplusage,  and  surplusage  will  not  vitiate  a  pleading.  lb. 

19.  Injunction  Proceeding. — Complaint. — Demiiirer.— Where  a  demurrer  is 
sustained  to  certain  specifications  in  one  paragraph  of  complaint  for 
injunction  and  is  overruled  as  to  the  same  specifications  in  a  subse- 
quent paragraph,  there  is  no  available  error.  Hill  v.  Probst,  5S8 

POLICE  POWER. 
See  Constitutional  Law,  12 ;  Intoxicating  LiquoB,  7  to  10. 

POOL  TABLES. 
See  Criminal  Lavt,  3. 

PRACTICE. 

See  AcnoN ;  Afpeaii  ;  Aroitment  of  Counsel  ;  Bill  of  Exoeftions  ; 
Continuance  ;  Criminal  Law  ;  Drainage  ;  Evidence  ;  Instruc- 
tions to  Jury  :  Interrogatories  to  Jury  ;  New  Trial  ;  Pleai>- 
iNG;  Special  Finding;  Supreme  Court ;  Verdict. 

1.   Finding. — Power  of  Court  to  Change  after  Entering  of  Record. — ^After  a 
finding  has  been  announced  and  entered  of  record  the  power  of  the 
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court  oyer  it  is  at  an  end,  except  that  it  may  at  any  time  before  th& 
close  of  the  term  at  which  judgment  is  rendered  grant  a  new  trial. 

Levy  v.  OhiUandeti,  37 

2.  Same, — Charactei'  of. — Hannlesa  Modification. — All  findings,  which  are 
not  technically  special  findings,  are  regarded  as  general  findings ;  and 
where  facts  are  stated,  an  erroneous  modification  thereof  on  the  mo- 
tion  of  a  party  is  harmless.  lb. 

3.  Arrest  of  Judgment — Motion. — Time  ^  Making. — A  motion  in  arrest  of 
judgment  may  not  be  made  after  judgment  is  rendered. 

C(^eheny.Ninde,88 

4.  Pleading.— Exeet^ion. — An  exception  is  necessary  to  present  any  ques- 
tion upon  a  ruling  sustaining  a  demurrer  to  a  pleading. 

Wright  V.  BaOy  1S4 

6.  Misconduct  of  Oounsel.  —  Argument. — It  is  only  where  the  court  is 
called  upon  to  correct  the  injury  resulting  from  the  misconduct  of 
counsel  during  the  trial  and  refuses  to  do  so,  whereupon  an  excep- 
tion is  reserved,  that  any  question  can  be  presented  in  relation  thereto- 
on  appeal,  unless  the  injured  party  moves  to  dischai^  thejnry. 

Staaer  v.  HogaUy  207 

6.  Motion  to  Strike  Out  Parts  of  Depositions. — Cause  for  New  Trial. — Supreme 
Oourt. — A  ruling  on  a  motion  to  strike  out  parts  of  depositions  must 
be  assigned  as  cause  for  a  new  trial  in  order  to  present  ^ny  question 
on  appeal.  Ohio  and  Mississippi  R.  W.  Co,  v.  Jttdy^  397 

7.  Venire  de  Novo. —  When  WiU  not  be  Granted. — A  motion  for  a  tfenire  de 
nato  will  not  lie  if  there  is  no  such  informality  or  uncertainty  in 
the  verdict  as  to  prevent  the  court  from  rendering  the  proper  judg- 
ment. Peters  v.  Banta,  4^S 

8.  Pleading. — Harmless  Error. — There  is  no  available  error  in  sustain- 
ing a  demurrer  to  a  special  paragraph  of  answer  if  the  facts  therein, 
pleaded  are  admissible  in  evidence  under  the  general  denial.  lb. 

9.  When  tvill  be  Denied, — Where  the  verdict  is  perfect  on  its  face,  and 
so  fully  finds  the  facts  as  to  enable  the  court  to  pronounce  judgment 
upon  it,  a  motion  for  a  venire  de  novo  will  be  denied,  although  the 
verdict  may  not  find  upon  all  the  issues.  Bosseker  v.  Cramer^  18  Ind. 
44,  has  been  overruled.  Boards  etc,  v.  Pearson,  4^6 

10.  Decree. — /Vopcr  Form  of. — For  the  proper  iorm  of  decree  in  such  a 
case,  see  the  closing  part  of  the  opinion.  Barr  v.  Vanaistine,  590 

11.  Sam€. —  Unavailable  Error. — Where  an  error  has  been  made  in  a  decree 
by  which  the  appellant  is  not  injured,  but  benefited,  he  can  not  com- 
plain thereof.  /6. 

PRESCRIPTION. 

See  Easement. 

PRESUMPTION. 

See  Attachment,  1 ;  Common  Law  ;  Contract,  7 ;  Decbdentb'  E^ateb^ 
3 ;  Execution,  4,  5 ;  Marriage  ;  Pleading,  15 ;  Raii<road,  3, 12. 

PRINCIPAL  AND  AGENT. 

See  Common  Carrier,  3;  Evidence,  7;  Insurance,  6;  Promesbort 

Note,  7. 

PRINCIPAL  AND  SURETY. 

See  Qraybl  Road,  1,  2 ;  Judgment,  7  to  12 ;  Married  Woman;  Most- 
OAQE^  1 ;  Office  and  Officer,  2 ;  Receiver. 

PRIORITY  OF  LIENS. 
See  Guardian  and  Ward,  2. 
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PROMISSORY  NOTE. 

See  Attachkent,  3;  Evidence,  1,  7,  8;  Fraudulent  Conybyanob; 
Judgment,  6;  Married  Woman;  Set  Off. 

1.  Oumenhip.^JudffmerU, — EstoppeL — Where  one  who  has  an  interest  in  a 
promissory  note  is  not  a  party  to  an  action  in  which  the  ownership  of 
the  note  is  brought  in  question,  the  judgment  rendered  in  that  action 
does  not  affect  his  rights.  JProetor  v.  Cole,  lOii 

2.  Gimxiruclvot  Delitfery. — The  acts  of  the  maker  of  a  promissory  note 
which  the  law  will  construe  as  a  delivery  must  be  such  as  to  evince 
an  unmistakable  intention  to  give  the  note  effect  and  operation  ac- 
cording to  its  terms,  and  to  relinquish  all  power  and  control  over  it 
in  favor  of  the  obligee.  Purviaiice  v.  Jones,  16^ 

3.  Same. —  What  is  not  a  Delivery. — Upon  being  requested  by  his  creditor 
to  execute  a  mortgage  to  secure  a  debt,  the  debtor  refused  to  do  so, 
stating  that  he  had  signed  a  note  for  the  amount  and  left  it  in  a 
bank  for  the  creditor's  benefit.  Upon  the  death  of  the  debtor  the  note, 
duly  signed,  was  found  among  his  private  papers.  It  is  not  stated 
in  the  special  finding  that  the  note  was  actually  left  with  the  bank  at 
any  time  for  the  payee's  benefit,  or  that  it  ever  was  under  the  control 
of  the  payee  or  of  any  person  for  his  use. 

Held,  that  a  delivery  is  not  shown.  lb, 

4.  Same, — Compelling  Delivery. — EstoppeL — StatnUe  of  Limitations. — Where 
one  is  induced  to  forego  his  purpose  to  secure  his  money  before  the 
statute  of  limitations  has  barrea  his  claim,  by  the  assurance  of  the 
debtor  that  a  note  has  been  signed  and  delivered  to  a  bank  for  his 
benefit,  he  may,  upon  the  death  of  the  debtor  with  the  note  still  in  his 
possession,  be  entitled  to  compel  a  delivery,  or  to  require  it  to  be 
treated,  in  an  equitable  suit,  as  having  been  delivered  as  repre- 
sented. /6. 

5.  Fraud, — Where  one  is  induced  to  sign  a  promissory  note  by  a  cun- 
ningly devised  scheme,  preconcerted  for  the  purpose  of  deceiving 
Itim,  and  made  effective  by  false  statements,  a  conclusion  of  fraud  is 
warranted.  Qiberson  v.  JoUey,  SOI 

6.  Same, — Bona  Fide  Holder, — Notice  of  Fraud. — Burden  of  Proof.  —In  an 
action  by  an  endorsee  upon  a  promissory  note  which  was  obtained 
from  the  maker  by  fraud,  the  burden  is  upon  the  plaintiff  to  show 
that  he  is  a  bona  fide  holder  of  the  note,  which  includes  proof  that  he 
acquired  it  without  notice  of  the  fraud.  Ih, 

7.  Ptyable  in  Bank. — Bank  noi  the  Agent  of  Payee, — Insobte/My  of  Bank. — 
Where  the  makers  of  a  note  made  payable  at  a  designated  bank,  on 
the  date  of  its  becoming  due,  pay  to  the  bank  both  the  principal  and 
interest  of  the  note,  with  the  direction  that  it  be  applied  to  its  pay- 
ment, and  the  bank  afterwards  becomes  insolvent,  they  are  not  dis- 
charged ;  for  the  designation  of  a  bank  as  the  place  of  payment  does 
not  authorize  a  deposit  at  the  payee's  risk,  when,  as  under  section 
368,  R.  8.1881,  the  payee  is  not  bound  to  present  the  note  for  pay- 
ment at  the  designated  place  to  charge  the  maker,  and  the  bank  is  not 
deemed  the  agent  of  the  payee.  Olait  v.  Fortman,  S84, 

8.  -Eacrow. — Delivery  before  Condition  Perform^. — Liahility. — One  in  whose 
hands  a  note  has  been  placed  by  the  maker  to  be  delivered  to  the 
payee  upon  the  performance  of  certain  conditions  by  him,  and  who, 
in  violation  of  his  obligation,  delivers  the  note  to  the  payee  before 

I  the  performance  of  the  conditions,  is  liable  in  damages  to  the  maker, 

who  has  become  responsible  to  the  payee's  endorsee,  a  bona  fide  holder. 

Biggs  v.  Trees,  40^ 
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PROSECUTING  ATTORNEY. 
See  Divorce. 

PUBLIC  BRIDGE. 
See  Neqliqence,  5  to  10. 

PUBLIC  IMPROVEMENTS. 
See  Streets  and  Alleys  ;  Town. 

QUIETING  TITLE. 

See  Dbainaoi^  9,  10 ;  Judgment,  4,  7 ;  Real  Estate,  Actioh  to  Re- 
cover, 2. 

RAILROAD. 
See  Damages,  7,  8 ;  Injunction,  3. 

1.  PUUfoirm  Between  Stations. — Duty  to  Keep  in  Repair. — LiahUityfor  NegU' 
genee. — Where  two  railroad  companies  use  in  common  a  platform  ex- 
tending from  the  staf ion  of  one  to  that  of  the  other,  and  over  which 
their  passengers  may  be  expected  to  pass  in  going  from  one  station  to 
the  other,  they  are  bound  to  keep  it  in  safe  condition,  and  are  both 
liable  for  injuries  resulting  to  passengers  from  their  failure  to  do  so. 

Luca»  v.  Penniiylvania  Company,  ^S 

2.  Highway  Crowing.  ^FaUure  to  Give  Signals. — Liability  for  Animals  Killed. 
— The  failure  of  the  engineer  to  give  the  crossing  signals  required  by 
statute  (section  4020,  R.  8.  1881),  will  not  entitle  a  party  to  recover 
for  a  cow  killed  by  a  passing  train  upon  a  highway  crossing,  although 
she  escaped  from  a  sufficient  enclosure,  without  the  fault  of  the  plain- 
tiff, who  made  diligent  efforts  to  find  her,  unless  the  facts  authorize 
the  conclusion  that  the  failure  to  give  the  signals  caused  the  death 
of  the  animal.  Such  a  conclusion  is  not  justified  on  account  of  a 
failure  to  sound  the  whistle,  if  the  other  statutory  signals  are  given. 

Louisville^  etc.,  R.  W.  Co.  v.  Greeny  SG7 

3.  Same.^ Presumption  that  Signals  were  Given. — Special  Verdict. — If  a  spe- 
cial verdict  is  silent  upon  a  material  point,  such  point  will  be  deemed 
as  found  against  the  party  having  the  burden ;  so,  where  the  verdict, 
while  finding  that  the  whistle  was  sounded,  is  silent  with  reference  to 
the  ringing  of  the  bell,  it  will  be  deemed  that  the  latter  signal  was 
given,  the  presumption  being,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  engineer  did  his  duty.  /6. 

4.  yegligence. — Leaving  Injured  Passengei'  on  Track,  —  Carrier's  Duty  of  Pro^ 
lection. — Where  a  passenger,  by  reason  of  the  failure  of  the  train  em- 
ployees to  call  the  stations,  attempts  to  alight  at  a  station  called 
by  a  fellow  passenger,  not  his  destination,  and  is  thrown  from  the 
platform  to  the  track  by  the  sudden  starting  of  the  train,  and  after- 
wards, while  upon  the  track  between  the  station  and  his  destination, 
in  a  partially  unconscious  condition  from  his  fall,  is  negligently  run 
down  and  killed  by  a  passenger  train  in  charge  of  employees  having 
knowledge  of  his  fall  and  condition  of  mind,  the  company  is  liable 
because  of  its  duty,  having  knowledge  of  his  fall  and  mental  condi- 
tion, to  use  care  to  protect  him  from  its  trains. 

f  Cincinnati,  ete.,  R.  R,  Co.  v.  Cooper,  J^ 

5.  Same. — Running  Trains. — Company  Chargeable  with  Knowledge  <jf. — Lio- 
bility. — In  such  a  case  the  company  is  chargeable  with  knowledge  of 
the  running  of  trains  upon  its  road,  and  to  render  the  company  lia- 
ble it  is  sufficient  that  the  accident,  without  being  foreseen,  was  such 
as  might  naturally  result.  lb. 

6.  Same. — Injured  Passenger. — Not  a  Trespasser, — Where  a  passenger  in- 
jured by  a  fall  from  a  train,  and  in  a  dazed  state,  is  knowingly  left 
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by  the  carrier  upon  the  track,  he  will  not  be  regarded  as  a  tres- 
passer, lb. 

7.  Same. — Iwured  BoLuenger. —  Cbrrier'x  Wrongful  Act.  —  PrwdmaAe  Gmse  of 
Death, — The  wrongful  act  of  the  carrier  in  leaving  its  injured  passen- 
ger on  the  track  exposed  to  great  and  known  peril,  without  mind 
enough  to  care  for  himself,  was  the  proximate  cause  of  hb  death.  /6. 

8.  Same, — Injury  to  Paxaen^'  while  Intoxicated. — Company s  Fault. — Liabilihf. 
— Where  a  passenger  is  injured  while  intoxicated,  the  injury  being 
due,  not  to  his  intoxication,  but  to  the  carrier's  wrongful  act,  the 
carrier  will  not  be  relieved  of  liability.  Ih. 

9.  Saap/e. — Irutructum  to  Jury. —  Wilfulness.—  What  Necessary  to  Sustain  Charge 
of. — An  instruction  to  the  jury  that  to  establish  the  charge  of  wilful- 
ness "an  actual  intent  to  do  the  particular  injury  alle^d  need  not 

.be  shown,''  but  that  "  misconduct  of  defendants  servants,  such  as  to 
evince  an  utter  disregard  of  consequences,  so  as  to  inflict  the  injury 
complained  of,  may  of  itself  tend  to  establish  wilfulness,"  is  not  er- 
roneous. Ih. 

10.  Same. — InBtruUion  Relating  to  Intaxiealed  Passenger. — Failure  to  Bepeat. — 
Where  the  jury  is  strongly  instructed  once  that  if  the  intestate's 
presence  on  the  track  and  his  injury  were  due  to  his  intoxication, 
there  could  be  no  recovery,  a  failure  to  repeat  the  instruction  is  not 
just  cause  of  complaint.  Ih. 

11.  Same. —  Carrier^ s  Negligence  at  Station. — Instrudion  Ujxm. — In  the  trial 
court's  instruction  there  was  no  error  in  charging  the  jury  that  if  the 
intestate's  condition  and  injury  were  caused  by  the  defendant's  neg- 
ligence at  the  station,  the  plaintiff  was  entitled  to  recover.  io. 

12.  Tax  in  Aid  of. —  Tax  DupliaUe.  —  Entry  upon.  —  Presumption. — County 
Commimoners. —  Validity  of  Election.  —  Uollateral  Attack. — The  appear- 
ance of  a  railroad  aid  tax  upon  the  tax  duplicate  creates  the  pre- 
somption  that  it  was  levied  by  the  board  ot  commissioners.  The 
validity  of  the  election  authorizine  it  is  necessarily  reviewed  in 
making  the  levy,  and  can  not  be  attacked  in  an  injunction  proceeding. 

Hill  V.  B-ofrst,  6B8 

18.  Same. — County  Commissionen^  Reeotd. —  Petition  for  Tax.  —  Ahsenoe  of 
Formal  Order. — Tax  I/ist  Entry. — Effect  of. — Where  the  proceedings  of 
the  board  of  commisBioners  contain  no  formal  order  granting  the 
prayer  of  a  petition  for  a  railroad  aid  tax,  an  entry  of  the  tax  in  the 
tax  list  of  the  township  petitioning  for  it  is  sufficient  to  show  that  it 
was  assessed.  Ih. 

14.  Freight  Train. — Injury  to  PoMmger. — R^uaal  to  Leave  FfaJ^birm. — ABtmnj^ 
tion  of  Risk. — A  passenger  who  remains  on  the  platform  of  a  car  at 
the  rear  end  of  a  long  freight  train,  after  a  request  or  Order  from  the 
employees  of  the  railroaa  to  enter  the  car,  voluntarily  occupies  a 
place  of  danger,  and  assumes  the  risk  of  being  thrown  from  the  car 
and  injured  by  the  sudden  jerk  of  the  train  on  being  put  in  motion. 

Louimlle  and  NashviUe  R.  R.  (h.  v.  Biscky  549 

15.  Same. — Mode  of  Tixivel  Adopted. — Risks  Incident  to. — Passenger's  Assump- 
tion of. — Passengers  assume  the  risks  incident  to  the  means  of  trans- 
portation adopted,  and  one  who  takes  passage  on  a  freight  train, 
although  with  a  caboose  attached,  must  take  notice  of  the  character 
of  the  train  and  use  such  ordinary  care  to  avoid  injury  as  the  nature 
of  the  mode  of  travel  will  admit ;  one  of  the  risks  to  be  guarded 
against  being  that  arising  from  the  sudden  jerk  of  the  train  on  start- 
ing, due  to  the  taking  up  of  slack  between  the  cars.  Ih. 

16.  Same. — Direction  of  Company's  Employees. — Pusinger's  Ohservanee  of. — Be- 

Vol.  120.— 41 
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'  suUmg  Injury. — Carrier^  LiabHUy, — A  passenger  is  jastified,  as  a  g^n- 

eral  rnle,  in  obeying  the  directions  of  the  employees  of  the  carrier, 
and  if  he  receives  injury  in  obeying  them,  the  carrier  is  liable,  even 
if  it  appears  that  if  the  passenger  had  not  obeyed  he  would  havB 
escaped  injury.  /6. 

17.   Same. — Instinbdion, — Cbrnef*'«  Liability, — Erroneow  StaUmcnt  qf.-^An  in- 
struction which  states  in  substance  that  notwithstanding  the  warning 
given  to  the  passenger,  and  his  disobedience  of  the  same,  he  would  be 
entitled  to  recover,  if  the  conductor  of  the  train,  at  the  moment  of 
•'  giving  the  signal  to  start,  saw  the  passenger  in  a  position  which 

the  conductor  knew  to  be  dangerous,  and  without  giving  him  a 
reasonable  time  to  enter  the  car,  and  by  a  sudden  jenr  in  starting 
the  cars  the  passenger  was  injured,  is  erroneous.  *     /£ 

RAPE. 
See  Gbiminai*  Law,  8  to  10. 

REAL  £8TATR 

See  Contract,  3  to  7;  Dbcedbntb'  Estates;  Deed;  Dbadtaos;  Easb- 
msnt;  Insurance;  Mortgage;  Real  Ebta'hs,  Agtiok  to  Re- 
cover; Sheriff's  Sale ;  Widow;  Will. 

1.  Description. — Judicial  Notice. — Judicial  notice  is  taken  that  land  in 
this  state  described  as  ''the  east  half  of  the  southeast  quarter  of 
section  22,  township  23  north,  range  10  east,''  is  not  a  fractional 
eighty-acre  tract  of  land.  Peek  v.  Sims,  34^ 

2.  Same, — Indefinite  Desaiption. —  Void  Sale, — A  sale  of  real  estate  by  the 
following  description,  viz.,  "  the  fractional  east  half  of  the  southeast 
quarter  of  section  22,  township  23,  range  10  east,  containing  sixty > 
one  acres  more  or  less,  in  Blackford  county,  Indiana,"  is  void,  the  de- 
scription being  too  indefinite  to  furnish  the  means  of  identifying  the 
lana.  lb. 

8.  Same. — Deed  to  Land  Adversely  Held. — Action  to  Recoter. — Statute  Com' 
strued. — Section  1073,  R  S.  1881,  providing  that  any  person  having  a 
right  to  recover  possession  of  or  quiet  title  to  real  estate  in  the  name 
of  another,  shall  have  a  right  to  sue  in  his  own  name,  gives  validity 
to  deeds  which  prior  to  its  passage  were  void  as  against  a  third  per- 
son in  possession.  lb. 

4.  Same.'-Real Birty  in  Inteie9t.--VndeT sections  1073  and 251,  R.  S.  1881, 
construed  together,  one  who  has  conveyed  land  adversely  occupied  by 
another  can  not  maintain  an  action  in  his  own  name  to  recover  pos- 
session for  the  benefit  of  his  grantee,  but  such  action  must  be  brought 
in  the  name  of  such  grantee,  who  is  the  real  party  in  interest.        lb. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Pleading,  1,2;  Real  Estate,  3,  4. 

1.  D^endant  Admits  Posiession  by  Pktuiing. — Where,  in  an  action  to  re- 
;  '  cover  possession  of  real  estate,  the  defendant  appears  and  files  a  gen- 
^  eral  denial,  he  thereby  admits  that  he  has  possession  of  the  entire 

tract  in  controversy.  'Qupar  v.  Jamison^  58 

2.  Same. — Convicting  Descriptions. —  Which  is  Controlling. — Quieting  T^e. — 
A  Survey. — MonumeTits. — Snowing  Location  by  Parol. — In  an  action  to  quiet 
)  title,  the  court,  in  pursuance  of  a  survey  made  by  its  order,  found 
V  that  the  plaintiff  was  the  owner  of,  and  gave  judgment  quietine  title 

to,  one  hundred  and  fifty  acres  of  land,  to  be  taken  ofiT  the  south  side 
of  a  certain  fractional  section  in  a  given  township  and  range,  its 
full  length  from  east  to  west,  and  wide  enough  north  and  south  to  in- 
clude one  hundred  and  fifty  acres ;  this  description  was  followed  by 
conrses  and  distances   purporting  to  <lescribe  said  one  hundred  and 
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fifty  acres,  but  in  fact  describing  less  than  half  that  quantity  of  land. 
In  an  action  by  the  same  plaintiff  against  the  same  defendants  to  re- 
coyer  possession  of  the  land, 

HMf  that  as  the  description  first  given  is  complete  and  reliable,  and  de- 
scribes the  quantity  of  land  which  the  plaintifi*  was  adjudged  to  own, 
it  controls  the  subsequent  description  by  courses  and  distances. 

HM,  also,  that  for  the  purpose  of  showing  a  mistake  in  the  latter  descrip- 
tion, parol  evidence  was  admissible  to  show  the  location  of  the  stakes 
planted  by  the  surveyor,  where  they  can  not  be  found.  lb, 

3.  GomplainL — Conclusions  of  Law, —  Varianee, — Where  a  complaint  tore- 
cover  real  estate  alleges  that  the  plaintifi*  is  the  owner  in  fee,  and 
that  fact  is  stated  in  the  special  nndinc^,  and  a  proper  judgment  is 
rendered,  the  fact  that  the  conclusions  oi  law  characterize  the  plain- 
tifi''s  title  merely  as  "  good  and  sufficient,''  is  not  material. 

Sphung  V.  Moore,  35£ 

4.  Seme. — Swamp  Land. — Mearider  Line. — Biparian  Owner. — Where  one,  by 
a  chain  of  conveyances  running  back  to  the  United  States,  acquires 
title  to  "  that  part  of  the  northeast  fractional  quarter  of  section  36, 
township  23  north,  range  4  west,  lyinff  south  of  the  Kankakee  river,'' 
being  swamp  land,  the  meander  line  oi  the  river  does  not  constitute  the 
boundary  of  his  land,  but  he  is  a  riparian  owner,  and  may  maintain 

'  an  action  of  ejectment  against  one  who,  without  his  consent,  has  taken 
possession  of  the  land  lying  between  such  meander  line  and  the 
river.  Ih. 

6.  Piending  AppeaL — In  an  action  to  recover  possession  of  real  estate  the 
fact  that  an  appeal  has  been  taken  from  the  judgment  which  consti- 
tutes the  foundation  of  the  plaintiff's  title,  is  no  defence. 

PtUrs  V.  Banto,  U^ 

RECEIVER. 

1.  Official  Bond  Exeeided  by  Debtor. — Beeeiver  May  not  Enforee. — The  re- 
ceiver of  an  insolvent  debtor  has  no  right  of  action  to  enforce  the  col- 
lection of  the  penalty  of  an  official  bond  executed  by  the  debtor  and 
his  sureties.  StaUj  ex  reL,  v.  SuUivan,  197 

2.  Sams. — Saretiea  on  Debtor's  Official  Band. — Noi  Affeded  by  Decree  Appoint- 
ing Beoeiver. — The  sureties  on  an  official  bond  executed  by  an  in- 
solvent debtor  are  not  concluded  by  a  decree  appointing  a  receiver,  in 
a  proceeding  to  which  they  are  not  parties,  from  resisting  the  enforce- 
ment of  the  bond  against  them  at  the  suit  of  the  receiver.  lb. 

REDEMPTION  FROM  SALE. 
See  MoBTQAOE,  6  to  9. 

[REFUNDING  RECEIPT. 
See  Dbcbdents'  Ebtatss,  5. 

REMEDIES. 

See  Bknkfit  SocnsTY ;  Bill  of  Exceptions,  4 ;  ConrnruANOE ;  Ezson- 

•noN,  6,  7 ;  Verdict,  6. 

RENTS  AND  PROFITa 
See  Mobtgaoe,  8. 

REPEAL  OF  STATUTE. 
See  CmHiKAii  Law,  24. 

REPLEVIN. 

See  Insolvent  Debtobs,  2. 

1.  BqilevinBond. — Technical  Defeds. — Estojmel. — ^The  obligors  in  a  replevin 
bond,  under  which  the  possession  of  the  property  in  controversy  has 
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been  obtained,  are  estopped,  in  an  action  on  the  bond  for  a  failure  to 
comply  with  an  adverse  judgment  of  the  court,  to  set  np  as  a  defence 
that  the  statutory  provisions  relating  to  the  execution  of  the  bond 
were  not  technically  complied  with.  Harilep  v.  OoU^  247 

2,  Same. — Aeoq)taMe  and  Approval  of  Bond. — Where  a  replevin  bond  is  de- 
livered to  the  sheriff,  and  he,  acting  upon  such  delivery,  places  the 
property  in  the  possession  of  the  principal  obligor,  thu  constitutes 
an  acceptance  and  approval  of  the  bond.  lb. 

3.  Same, — Action  upon  Bond. — Subteauent  Hsming  of  ExecuUon.  —  In  an 
action  upon  a  replevin  bond,  the  tact  that  the  plaintiff,  after  the  be- 
ginning of  the  action,  causes  an  execution  to  be  issued  upon  the  judg- 
ment rendered  in  the  replevin  proceeding,  and  also  upon  the  judgment 
under  which  the  property  was  seized  prior  to  the  institution  of  the 
replevin  proceeding  by  the  defendant,*  does  not  constitote  a  defence. 

Ik 

REPLEVIN  BOND. 
See  Plbadino,  9 ;  Replbvih. 

RESCISSION  OF  OONTRACT. 
See  GoinsACTy  2  to  4. 

RES  JUDICA.TA. 
See  MoBTQAGE,5. 

RESTRAINT  OF  TRADK 

See  CoNTBACT,  8. 

REVIEW  OP  JUDGMENT. 
See  JniX}MENT,  5. 

RIGHTS  OP  ROAD. 
See  Negligence,  1  to  4. 

RIPARIAN  OWNER. 
See  Reaii  Estate,  Action  to  Rbooyeb,  4 

ROAD  DISTRICTS. 
See  Highway. 

SALE. 

See  Chattel  Mortgage,  2;  Decedents'  Estatbs,  7,  8 ;  Dbaivaob,  10; 
ExsounoN;  Insurance;  Intoxicating  Liquor;  Real  Estate; 
School  Lands  ;  Sheriff's  Sale. 

1.  Warranty. — Danuiges. — Tender. — In  an  action  for  a  breach  of  war- 
ranty it  is  not  necessary  to  tender  the  thing  bought  back  to  the  seiier* 
but  the  buyer  may  retain  it  and  sue  for  damages. 

Harrisburg  &r,  e(e.,  Cb.  v.  Shan,  156 

2.  Same* — 2Vta/  by  Jury. — An  action  for  damages  for  a  breach  of  wacran^ 
is  not  of  right  triable  by  the  court,  and  a  jury  may  be  called.         lb. 

SCHOOL  FUND. 
See  Common  School  Fuhb. 

SCHOOL  FUND  MORTGAGE. 
See  Mortgage^  2. 

SCHOOL  LANDS. 

Brooeed»  qf  Sale. — Deferred  IhymentiL — Liability  of  County  for  InteretL — ^Un- 
der  section  4346,  R.  S.  1881,  which  provides  that  the  deferred  pa^- 
mentd,  as  well  as  the  one-fourth  of  the  purchase-money  to  be  paid  in 


INDEX.  645 

advance  on  lands  set  apart  to  the  school  fund  by  act  of  Congress  and 
sold  by  authority  of  the  Legislature,  '*  shall  be  regarded  as  part  of  the 
conffressional  school  fand/^*  the  county  is  chargeable  with  interest 
on  the  entire  amount  of  the  price  of  the  land,  and  the  default  of  a 
purchaser  of  the  land  in  paying  deferred  instalments,  and  the  conse- 
quent forfeiture  of  the  land  to  the  school  fund,  does  not  relieve  the 
county  of  liability  for  interest  on  the  full  amount. 

.    Board,  etc.,  v.  SUsUj  ex  reLy  44t 

SETOFF. 

1.  Mutualily. — Promissory  Note, — Mutuality  is  essential  to  the  validity 
of  a  set-off,  and  a  defendant  can  not  use  a  promissory  note  in  which 
a  third  person  has  an  interest  as  a  set-off  against  a  claim  asserted 
by  the  plaintiff.  Proet4)r  v.  Cole,  lOg 

2.  Same, — Evidence, — Where  a  defendant  offers  a  promissory  note  as  a 
set-off,  the  contract  under  which  he  claims  to  be  the  owner  thereof 
is  admissible  in  evidence  to  show  that  he  has  not  such  an  interest  in 
the  note  as  entitles  him  to  use  it  as  a  set-off.  lb, 

SETTLEMENT. 
See  Family  Settlement. 

SHERIFF. 
See  Execution,  1  to  5. 

SHERIFFS  SALE. 
See  Jtjixjment,  6,  7. 

1.  Bad  Estate, — Title  to. — Oircuit  Court — Judgment  oj. — The  judgment  of 
the  circuit  court  showing  jurisdiction  of  the  person  and  subject- 
matter,  and  valid  on  its  face,  is  pima  facie  sufficient  to  support  a 
sheriff's  sale  and  title  to  real  estate  claimed  nnder  it. 

Langsdale  v.  WooUen,  16 

2.  Issuing  of  Execution. — Finding  as  to, — Where  it  is  found  that  a  sheriff 
advertised  property  for  sale,  had  it  appraised,  sold  it,  executed  a 
certificate  of  purchase,  made  a  proper  return  of  the  order  of  sale  and 
executed  a  deed  to  the  purchaser,  it  will  be  deemed  that  an  execution 
was  properly  issued,  without  any  express  finding  to  that  effect. 

Peters  v.  Banta,  4^6 
SHORT-HAND  REPORTER. 

See  Supreme  Ck>uBT,  7. 

SIDEWALKS. 
See  Town. 

SLANDER. 

OomphiinL — Suffideney  (/. — A  complaint  for  slander  alleged  that  the  defend- 
ant spoke  of  and  concerning  the  plaintiff  that  he  "  took  and  drove 
off  his  (meaning  defendant's)  ducks  and  sold  them,  and  that  if  he 
(meaning  plaintiff )  was  so  mean  as  to  drive  his  (meaning  defend- 
ant's) ducks  off  and  sell  them,  he  could  have  them,"  which  charge  it 
is  alleged  was  false. 

Hddf  that  the  words  alleged  to  have  been  spoken  are  not  actionable  pe/r  se, 
and  that  in  the  absence  of  an  averment  of  extrinsic  facts  giving  them 
a  criminal  meaning,  the  complaint  is  bad,  even  after  verdict. 

Harrison  v.  Manskip,  4^ 

SPECIAL  FINDING. 

See  Trial. 

ISme  cf  Bequesting. — Discretion  of  Court. — If  the  request  for  a  special  finding 
is  not  made  at  the  commencement  of  the  trial,  the  right  thereto  Ik 
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waived,  and  thereafter  it  is  a  matter  within  the  sound  discretion  of 
the  court  whether  or  not  it  will  make  a  special  finding. 

BdrOtsp  V.  OoU,  g47 

SPECIAL  JUDGE. 

Power  of. — Final  DigposUion  of  Cause. — Where  a  cause  is  tried  before  a 
special  judge,  and  a  verdict  returned  on  the  last  day  of  the  term  of 
coui-t,  such  special  judge  has  authoiity  to  hear  a  motion  for  a  new 
trial  filed  on  the  first  day  of  the  next  term,  and  to  make  a  final  dis- 
position of  the  cause.  Suuer  v.  Hogan,  t07 

SPECIAL  VERDICT. 
See  Ikbtbuctions  to  Jury,  1 ;  Bailboad,  3 ;  Vsbdict. 

SPECIFIC  PERFORMANCK 
See  CoNTBACT,  5  to  7. 

STATUTE. 
See  CoNBTiTUTioNAL  Law,  1  to  8, 13. 

STATUTE  CONSTRUED. 

See  Ghanob  of  Venub  ;  Common  School  Fund  ;  CoNsriruTioNAii  Law,  1 
to  8 ;  Criminal  Law,  3, 23 ;  Execution,  6, 7 ;  Intoxicating  Liquob, 
5;  Real  Estate,  3, 4;  School  Lands. 

STATUTE  OF  FRAUDS. 
See  Contract,  6  to  7. 

STATUTE  OF  LIMITATIONS. 

See  Deoedents'  Estates,  7 ;  Mobtoaoe,  9 ;  Nboligence,  7 ;  Pbomibbokx 

Note,  4. 

STOCK  AND  STOCKHOLDER. 
See  Corporation,  1  to  6. 

STREETS  AND  ALLEYS. 
See  Town. 

1.  Laying  Out  or  AUering, — Reference  to  Oily  Gommisgioners. — Asseameni  of 
Damages  and  BeneJUs.—V nder  sections  3166  and  3167,  R.  S.  1881,  when 
a  city  undertakes  to  lay  out  a  new  street  or  alley,  or  to  alter  an  exist- 
ing one,  it  must  refer  the  matter  to  the  city  commissioners  provided 
for  therein,  for  the  assessment  of  the  benefits  and  damages  accruing  to 
property  owners  from  such  improvement.  OUy  of  Anderson  v.  JSom,  S54 

2.  Same. — Failure  to  Refer  lo  OUy  Commissioners. — LiMiiiy  of  City. — Where 
a  city  undertakes  to  widen  an  alley  into  a  street  without  referring 
the  matter  to  the  city  commissioners  for  the  assessment  of  benefits  and 
damages,  thus  depriving  a  property  owner  of  the  right  to  have  his 
damages  assessed  in  the  manner  prescribed  by  the  statute,  it  is  liable 
to  such  person  for  the  damages  which  were  assessable  by  the  commia- 
sioners.  IK 

3.  Same. —  What  Damages  Assessable  by  OUy  Commissioners. — The  city  com- 
missioners may  assess  damages  accruing  from  the  laying  out  or  the 
altering  of  a  street,  but  they  have  no  power  to  assess  damages  result- 
ing from  the  manner  in  which  the  street  may  afterwards  be  graded,  or 
otherwise  improved,  and  for  damages  of  the  latter  kind  the  city  does 
not  become  liable  on  account  of  its  failure  to  refer  the  matter  of  the 
improvement  to  the  city  commissioners.  lb. 

4.  Same. — Qrading  of  Street. —  When  Lot  Owner  Entitled  to  Damages. — An 
abutting  lot  owner  is  not  entitled  to  recover  damages  resulting  from 
the  original  grading  of  a  street,  but  to  entitle  him  to  damages  on  ae- 
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•coant  of  the  grading  of  a  street  he  must  show  that  there  was  a  prior  es- 
tablished gnuie,  and  that  the  damages  for  which  he  sues  were  caused 
by  a  change  therein.  IL, 

SUBSCBIPTION  FOB  STOCK. 
See  CoRPOBATioN,  1  to  6. 

SUPEBVISOB  OF  HIGHWAY. 
See  Highway. 

8UPBEME  OOUBT. 

43ee  AcnoN ;  Affbal  ;  Bill  of  Exceftioms,  3 ;  Damages,  6 ;  EviDBBraB, 
10, 12 ;  Instbuctions  to  Juby,  3  to  5 ;  Pleading,  8. 

1.  Error  in  Overruling  Demun-er  far  Mitrjoinder. — Judgment  not  Beverwd/or. 
The  Supreme  Court  will  not  reverse  a  judgment  for  error  committed 
in  sustaining  or  overruling  a  deniurrer  for  misjoinder  of  causes  of  ac- 
tion. LangadaU  v.  WooUen,  IS 

'2,  OompUunL — Assignment  of  Error  Upon. — It  can  not  be  assigned  as  error 
that  a  particular  paragraph  of  a  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  ;  the  complaint  can  only  be  ques- 
tioned in  such  way  as  an  entirety.  Ashion  v.  Shepheixtf  69 

3.  Questions  EelaUng  to  Evidence. —  When  not  Presenied. — In  the  absence  of 
a  bill  of  exceptions,  no  question  is  presented  upon  the  admission  of 
evidence,  or  as  to  whether  the  evidence  supports  the  finding. 

PnUxman  v.  MendenhaU,  ^9 

4^  Law  of  Oase. — Complaint, — The  decision  of  the  Supreme  Court  on  a  for- 
mer appeal  remains  the  law  of  the  case  through  all  of  ito  subsequent 
stages,  and  a  complaint  once  held  good  can  not  thereafter  be  ques- 
tioned. Mason  v.  Burk,  404. 

-6.  SafM,—Beversal  of  JudomenL—New  Trial  as  to  Whole  CJhw.— Where 
a  judgment  is  reversed  on  appeal,  with  directions  to  grant  a  new 
trial  as  to  the  whole  case,  the  granting  of  a  new  trial  operates 
upon  all  the  parties  to  the  record.  /6. 

6.  Assignment  of  Error.— Must  be  Spee^.— Under  section  666,  B.  8.  1881, 
an  assignment  of  error  must  be  specific  and  definite  in  its  terms; 
hence  an  assignment  that  "  the  court  erred  in  sustaining  the  demur- 
rer to  the  sixth  paragraph  of  the  defendant's  answer "  only  calls  in 
question  the  sufficiency  of  such  paragraph  of  answer,  and  the  suffi- 
ciency of  the  complaint  will  not  be  examined  or  passed  upon. 

Peters  v.  Banta^  4 IS 

7.  BiU  of  Exceptiofns.—Certifioaie  of  Official  figporter.— Where  a  bill  of  ex- 
ceptions is  complete  and  technically  correct  without  the  certificate 
of  the  person  professing  to  have  acted  as  official  reporter  at  the  trial, 
there  being  nothing  elsewhere  in  the  record  to  indicate  his  official 
character,  the  certificate  will  not  be  accepted  as  a  veritv  to  set  aside 
the  bill  of  exceptions.     L*Hommedieu  v.  Ckndnnati^  etc,,  A.  W.  G).,  4Sf* 

S.  Same.—- Testimony. — Manner  of  Ohjection  far  Appeal.^  General  Ol^ecfion 
Insufficient. — That  an  objection  to  ofiered  testimony  may  be  considered 
in  the  Supreme  Court,  it  must  recite  with  particularity  wherein  the 
testimony  is  objectionable,  a  general  objection  that  the  testimony  is 
irrelevant,  incompetent  and  immaterial  being  insufficient.  lb. 

^.  Bevetyal  of  Judgment. —  Weight  of  Emdence. — Where  there  is  evidence 
tending  to  support  the  finding  of  the  court,  the  Supreme  Court  will 
Aot  reverse  a  judgment  on  the  weight  of  the  evidence. 

Oiiy  of  Huntington  v.  Hawleyj  SOS 
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SURETY. 

See  Gratel  Road,  1,  2;  Judgment,  7  to  12;  Marbied  Woman  ;  Mobt- 
GAGEy  1 ;  Office  and  Officer,  2 ;  Receiver. 

SURVEY. 
See  REAii  Estate,  Action  to  Recover,  2. 

SWAMP  LAND. 
See  Reai.  Estate,  Action  to  Recover,  4. 

TAXEa 
See  Evidence,  15 ;  Injunction  ;  Railroad,  12, 13. 

TAX  RECEIPTS. 
See  Banks  and  Banking,  1 ;  Injunction,  1. 

TENANTS  BY  ENTIRETlEa 

See  Married  Woman,  2,  3. 

TENDER. 
See  Drainage,  10 ;  Mortgage,  9 ;  SiAi<B. 

TIME. 

See  Criminal  Law,  7. 

TOWN. 

1.  Sidewalks. — Power  to  Compel  Building  of, — ^Under  the  statutes  in  force 
in  1876,  the  board  of  trustees  of  an  incorporated  town  had  power  to 
compel  the  grading  and  building  of  sidewalks,  whenever,  in  their 
opinion,  the  public  convenience  required  it,  and  if  lot-owners  refused 
to  do  the  work,  to  let  a  contract  for  the  improvement,  pay  the  cost 
out  of  the  treasury  and  collect  the  same  from  such  lot-owners  by  suit. 

Powers  V.  Town  of  New  Haven,  1S5 

2.  Same. — Avikority  to  Make  Improvement, — Eaioppel  of  Properhf-Owner. — If 
the  owner  of  property  in  a  town  stands  by,  and,  without  objecting, 
permits  improvements  to  be  made  which  benefit  his  property,  he  is 
estopped  to  afterwards  deny  the  authority  of  the  town  to  make  the 
improvements.  76. 

TOWNSHIP  TRUSTEE. 

See  Highway. 

OertifieaU  of  AUowanee  -  AsxignmerU. — Individual  Act, — LiaJbilily  on  Band. — 
The  act  of  a  township  trustee  in  assigning  a  certificate  of  allowance 
for  services,  and  afterwards  procuring  a  duplicate  certificate  and  tak- 
ing credit  therefor  in  his  settlement  with  the  county  commissioners,. 
18  an  individual  act,  and  creates  no  liability  in  favor  of  the  assignee- 
on  the  trustee's  official  bond.  State,  ex  reL,  y.  Ketfer,  IIS 

TRESPASS. 
See  Criminal  Law,  2,  25  to  27 ;  Railroad,  6. 

TRIAL. 
See  Argument  of  Counsel  ;  Sale,  2 ;  Special  Judge. 

Finding  by  Jury, —  When  Deemed  Oeneral. — Where  the  court,  of  its  own  mo- 
tion and  for  its  information,  calls  a  jury  to  find  as  to  the  facts,  the 
finding  will  be  deemed  a  general,  and  not  a  special  finding. 

JFHQ«man  y.  MendenhaU,  f79^ 

TRIAL  BY  JURY. 
See  Sale,  2. 
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TRUST  AND  TRUSTEE. 
See  Insolvent  Debtors  ;  W11.L,  12. 

1.  TeBtammtary  Appointment  of  Trustee,  without  Bond. — Power  of  Oouri  to 
Require  Bond. — Where  a  testator  by  his  will  appoints  his  son  trustee 
of  an  express  trast  thereby  created,  and  provides  that  he  shall  not 
be  required  to  give  bond,  but  that  for  any  breach  of  trust  he  may  be 
removed  and  another  appointed  by  the  court,  the  court  has  no  power 
to  require  the  trustee  so  appointed  by  the  testator  to  execute  a  bond 
for  the  faithful  discharge  of  his  duties.  Ex  Parte  KUgore,  94 

2.  Same, — Trustee  with  an  Interest, — Biemoval. — Right  to  be  Heard. — Where 
a  will  provides  that  the  testator's  son  shall  have  and  hold  in  trust 
for  his  children  "  one  full  and  equal  fourth  part  of  my  property,  real 
and  personal,  with  the  right  to  use  any  income  or  rents  thereof  to  aid 
in  raising  and  educating  his  children,''  the  court  has  no  power  to  ar- 
bitrarily remove  such  trustee,  without  petition  or  notice,  and  without 
giving  him  an  opportunity  to  )3e  heara.  lb, 

TURNPIKE. 
See  Gravel  Road. 

TURNPIKE  COMPANY. 
See  Corporation,  7  to  9. 

VARIANCE. 

See  Criminal  Law,  17 ;  Money  Had  and  Received^  2;  Rbai*  Estate, 

Action  to  Recover,  3. 

VENDOR  AND  PURCHASER. 

See  Deed;  Fraudulent  Conveyance  ;  Guardian  and  Ward  ;  Mort- 
gage, 8 ;  Vendor  and  Purchaser. 

VENIRE  DE  NOVO. 
See  Practice,  7,  9 ;  Verdict,  5,  6,  9. 

VENIRE. 
See  Change  of  Venue. 

VERDICT. 

See  Criminal  Law,  20 ;  Damages,  8 ;   New  Trial,  5,  7 ;   Pleading,  5, 

13;  Practice,  7,  9. 

1.  SpeeioL — Mtut  be  Requested. — Where  a  party  submits  to  the  court  the 
form  of  a  special  verdict  and  asks  that  it  be  placed  before  the  jury, 
but  does  not  request  that  a  special  verdict  be  returned,  the  court  does 
not  err  in  refusing  to  submit  the  paper  to  the  jury. 

Louisviltef  etc,  R,  W,  Co.  v.  Kaney  I40 

2.  Support  (^Emdenee, — Answers  to  Interrogatories. — Answers  of  the  jury  to 
interrogatories  can  not  be  used  to  determine  whether  the  verdict  is 
supported  by  the  evidence,  where  the  evidence  is  not  in  the  record. 

lb. 

3.  Support  of  Evidence. — Interrogatories. — If  a  general  verdict  is  supported 
by  the  evidence,  a  motion  for  a  new  trial,  assigning  as  a  reason 
that  it  is  not  so  supported,  should  be  overruled,  without  regard  to  the 
manner  in  which  interrogatories  are  answered.      Siaser  v.  Hogan,  207 

4.  Same. — AiMwers  to  Interrogatories. — Where  there  is  nothing  in  the  record 
to  show  that  the  verdict  is  not  based  upon  the  charge  which  the  evi- 
dence tends  to  support,  it  is  wholly  immaterial  whether  or  not  the  an- 
swers to  interrogatories  addressed  to  another  branch  of  the  case  are 
supported  by  the  evidence.  lb, 

5.  SpeeioL —  Venire  de  Novo. — If  a  special  verdict,  stripped  of  improper 
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matter,  is  sufficient  to  support  a  judgment  under  the  issues  made 
by  the  pleadings,  a  motion  for  a  venire  de  novo  should  be  overruled. 

LouisviUej  etc,  R.  W.  Go.  v.  Chreen,  S67 

6.  Same. — Material  Defede. —  Remedy. — If  a  special  yerdict  fails  to  find 
facts  established  by  the  evidence,  or  finds  facts  not  established  there- 
by, the  remedy  is  by  a  motion  for  a  new  trial,  and  not  by  a  motion 
for  a  venire  de  novo.  lb, 

7.  Same. — Motion  for  JudgmetU  on. — Separate  Oatueg  ff  Action.  —  Where 
the  plaintiff  seekft  a  recovery  upon  distinct  causes  of  action,  set 
up  in  separate  paragraphs,  in  case  a  special  verdict  is  returned,  a 
motion  by  the  defendant  for  judgment  in  his  favor  as  to  one  cause 
of  action  should  be  sustained,  if  the  facts  found  entitle  him  to  judg- 
ment, lb. 

8.  When  Court  May  Direct  for  D^endanL — Where  there  is  no  evidence  to 
support  a  verdict  in  favor  of  the  plaintiff,  the  court  may  properly 
direct  the  jury  to  return  a  verdict  for  the  defendant. 

Boyd  V.  Brown,  S9S 

9.  MoHon  to  Set  AMe, —  Venire  de  Novo. — Appeal. — In  the  absence  of  a 
motion  to  set  aside  a  verdict,  or  a  demand  for  a  ventre  cferuwo,  a  finding 
of  the  court  so  defective  as  not  to  justify  the  court  in  rendering  judg- 
ment upon  it  can  not  be  corrected  by  appeal. 

Bohr  V.  NeueMekwander,  44^ 

10.  Same. — Motion  for  New  Trial. — Defective  Verdict. — ^A  motion  for  a  new 
trial  does  not  reach  a  defect  in  the  form  of  the  verdict.  1ft. 

VESTED  RIGHT. 
See  Intoxicating  Liquob,  9. 

VOLUNTARY  ASSIGNMENT. 

See  AasiGNMBNT  fob  Benefit  of  Cbeditobs;  Injunction,  1 ;  Insolvbht 

Debtobb. 

WAIVER. 

See  Absionment  fob  Benefit  of  GBEDrroBB,  1 ;  Ck>MMON  CABBnEB,  2 ; 
Gbuonal  Law,  36 ;  Pleading,  10 ;  Special  Finding. 

WARRANTY. 

See  Sale. 

WAYS. 
See  Easement;  Highway;  Stbeetb  and  Amnn. 

WET  LANDS. 
See  Dbainagb. 

WIDOW. 
See  Mobtgaqe,  5  to  9 ;  Will,  12. 

1.  WiU. — Election. — SUUutory  Requirements. — Where  a  widow  dies  within 
a  year  after  the  death  of  her  husband,  without  having  made  an  elec- 
tion in  writing,  signed,  acknowledged,  and  filed  with  the  clerk  as 
provided  by  the  statute  (Elliott's  Suppl.,  section  428),  as  to  whether 
she  would  take  under  her  late  husband's  will  or  under  the  law,  she 
will  be  deemed  to  have  taken  under  the  will,  notwithstandins;  the  fact 
that  she,  being  ignorant  of  the  statutory  requirement,  had  in  fact 
determined  to  take  under  the  law,  and  in  pursuance  of  that  determi- 
nation had  taken  actual  possession  of  one-third  of  the  land  left  by  her 
husband.  Foeher  v.  ChiiUiams,  1?S 

2.  Bight  to  Elect  is  Personal.— Death  before  £ZecA^.— The  right  to  elect 
is  strictly  personal  and  can  be  exercised  only  by  the  widow,  and 
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if  she  dies  before  the  time  for  election  bas  expired,  the  right  expires 
with  her,  in  the  absence  of  a  statute  authorizing  its  exercise  after- 
wards by  her  heirs  or  representatives.  lb, 

WILL. 
See  Trust  and  Trustee  ;  Widow. 

1 .  Real  Estate. — Charge  ttpon  for  Payment  of  Ddfts. — Perwnal  LiaXntUy  of  De- 
vitees. — Where  a  will  provides  that  real  estate  devised  to  the  testa- 
tor's wife  and  mother  shall  be  held  liable,  in  equal  portions,  to  pay 
his  debts  if  his  personalty  is  not  sufficient  for  that  purpose,  "  and  to 
this  end  I  make  a  charge  upon  ifiy  estate  so  deviseo  to  perform  the 
same,''  the  devisees  do  not,  by  accepting  the  testamentary  provision, 
become  personally  liable  for  the  indebtedness  of  the  estate. 

Mayes  v.  SykeSj  ISO 

2.  Contest  of. —  Witness. — Competency. —  Opinion. — In  a  proceeding  to  con- 
test a  will,  the  heirs  and  devisees  are  competent  witnesses  as  to  the 
mental  condition  of  the  testator,  and,  not  beinj^.experts,  such  witnesses 
must  state  the  facts  upon  which  they  base  their  opinions,  including 
the  conduct  of  the  testator,  what  he  said,  and,  perhaps,  a  full  his- 
tory of  his  life.  «  Stager  v.  &gany  207 

Z.  Same. —  Mental  Incapacity. —  Undue  Influence. — Eiridenee. —  Views  of  Tes- 
tator as  to  Making  Wills. — In  a  proceeding  to  contest  a  will  on  the 
grounds  of  mental  incapacity  and  undue  influence,  a  conversation  be- 
tween the  testator  and  another  in  relation  to  the  former's  views  upon 
the  subject  of  making  wills,  in  which  he  spoke  strongly  against  giv- 
ing one  child  a  larger  share  of  the  estate  tnan  another,  is  competent. 

lb. 

4.  Same. — Mental  Condition. — Cross- ExamiwUion. — A  witness  having  tes- 
tified as  to  the  physical  and  mental  condition  of  the  testator  during 
the  lastyoar  of  his  life,  a  question  on  cross-examination  as  to  whether 
the  witness  would,  during  that  period,  have  taken  a  note  from  the 
testator,  and  whether  he  ever  heard  anybody  question  his  sanity,  is 
not  competent.  lb. 

5.  Same. — Domestic  Relations  of  Testator. — Where  it  is  sought  to  set  aside 
a  will  on  the  grounds  of  insanity  and  undue  influence,  it  is  competent 
to  show  the  relations  existing  between  the  testator  and  bis  family, 
as  to  whether  they  were  friendly  or  otherwise.  lb. 

6.  Same. — Condition  of  Testator's  Mind. — Scope  of  Inquiry. — To  enable  the 
jury  to  determine  as  to  the  condition  of  the  testator's  mind  at  the 
date  of  the  will,  it  is  proper  to  show  its  condition  at  any  time  prior 
thereto.  lb. 

7.  SaTne. — Opinion  of  Witness. — The  testator  having  been  a  lawyer,  and 
having  conducted  the  trial  of  a  cause  before  a  justice  of  the  peace  a 
short  time  prior  to  his  death,  the  justice  might  properly  detail  the 
facts  as  to  the  manner  in  which  the  testator  conducted  the  trial,  but 
his  mere  opinion  that  he  managed  the  cause  "  well  and  shrewdly  " 
is  not  competent.  lb. 

8.  Same. — Impeachment  of  Witness. — Where  a  witness,  upon  facts  stated  by 
him,  gives  his  opinion  that  the  testator  was  of  sound  mind,  it  is  proper 
to  show,  by  way  of  impeachment,  that  he  had  stated  out  of  court  that 
the  testator  was  childish,  and  that  he  was  going  crazy.  lb. 

9.  Same. — Contradiction  as  to  Collateral  Matter. — Interest  and  Hostility  of  Wit- 
ness.— The  general  rule  that  where  a  witness  is  cross-examined  on  mat- 
ters collateral  to  the  issues,  his  answers  can  not  be  contradicted  by  the 
party  putting  the  questions,  has  no  application  where  it  is  sought  to 
show  that  the  witness  has  an  interest  in  the  case,  or  that  he  is  hostile 
to  one  of  the  parties  to  the  action.  lb. 
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10.  Sctme, —  Verdict. — Support  of  Evidence,  — Where  a  complaint  to  contest 
a  will  charges  both  mental  incapacity  and  undne  infloence,  a  gen- 
eral verdict  setting  aside  the  will,  will  withstand  an  attack  upon  the 
ground  that  it  is  not  supported  by  the  evidence,  if  there  is  evidence 
tending  to  support  one  of  the  charges  made  by  the  complaint.        J  b. 

11.  Same, — Instruction  to  Find  for  the  D^endant, — Where,  in  a  proceeding 
to  contest  a  will,  there  is  some  evidence  tending  to  support  the  charge 
of  undue  influence,  it  is  proper  to  refuse  to  instruct  the  jury  that 
they  should  find  for  the  defendants  on  that  issue  on  the  ground  that 
there  is  no  such  evidence.  lb. 

12.  Widow, — Life  Estate, — Limited  Power  of  Disposition. — Trust  Estate, — Ac- 
counting Among  Heirs, — Descent, — A  testator  devised  all  of  hb  real 
and  personal  property  to  his  wife  for  life,  with  remainder  over  to 
his  cnildreu,  share  and  share  alike.  The  widow  was  given  power,  as 
executrix,  to  sell  any  or  all  of  the  property  to  pay  deots  or  to  make 
advancements,  and  it  was  provided  that  whatever  of  the  estate  re- 
mained in  her  hands  at  her  death  should  be  equally  divided  among 
the  testator's  children,  taking  advancements  into  consideration. 
The  widow  sold  part  of  the  estate  and  loaned  of  the  proceeds  a  large 
sum  to  two  of  the  sons,  they  agreeing  to  account  to  the  other  children 
at  her  death.  These  sons  also  came  into  possession  of  other  property 
belonging  to  the  estate.  The  widow  died,  never  having  qualified  as 
executrix,  and  no  letters  of  administration  were  ever  issued  on  the 
testator's  estate. 

Heldf  that  as  the  widow  had  a  power  of  disposition  only  for  defined  pur- 
poses and  as  executrix,  the  part  of  the  estate  which  was  not  applied 
to  such  purposes,  constitutea,  aside  from  rents  and  profits  and  interest 
and  income,  a  trust  fund  for  the  benefit  of  all  the  children,  and  an 
action  will  lie  by  the  other  children  against  the  sons  to  enforce  an  ac- 
counting. 

Heldj  also,  it  appearing  that  there  are  no  debts,  that  the  account  between 
the  heirs  may  be  adjusted  by  a  court  of  equity  without  the  interven- 
tion of  an  administrator. 

Heldf  also,  that  as,  by  the  terms  of  the  will,  the  children  were  given  the 
same  interest  in  the  testator*s  property  that  they  would  have  taken 
without  the  will,  they  are  considered  as  taking  by  descent. 

It3>ertson  v.  Robertson,  SSS 

18.  (hpacity  cf  Testatrix, — Instruction  to  Jury, — An  instruction  1o  the  jury 
that  a  person  of  unsound  mind,  all  mental  defects  being  includes  in 
the  word  *'  unsound,"  is  incapable  of  making  a  valid  will,  whether 
or  not  such  unsoundness  afiected  the  disposition  of  the  property,  is 
erroneous.  Durham  v.  Smith,  46S 

14.  Witnesses. — Credibility  of, — Instruction  to  Jury. — Where  a  jury  is  charged 
that  witnesses  residing  near  the  testatrix,  being  more  intimate  with 
her,  and  having  better  opportunities  of  observation  than  those  living 
farther  away,  other  things  being  equal,  are  entitled  to  greater  credit, 
the  instruction  is  erroneous,  as  an  invasion  of  the  province  of  the^ 
jury.  lb." 

WITNESS. 

See  CRiMiKAii  Law,  15 ;    Evidence,  2,  5,  6,  9 ;   Mobtqaoe,  8 ;   WrLi.,  2, 

7  to  9. 

WORDS  AND  PHRASEa 

See  Chakob  of  Vbnub  ;  Common  School  Fund  ;  GBmniAii  Law,  1, 14» 

26,48. 
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